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b Black and Cockroft. 298 Coppin . | 496 
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Layer and Cotter. 623 
Lefebvre Ex parte. 407 
Leg v. Turabul. 409 
Leigh and Stanley. 686 
Lincoln (Biſhop of) ard Harris, 135 
Lookes and Jennings. 276 
Loyd v. Manſell. 73 
Ludlow Ex parte. 635 
M. 
Maddox v. Stains. 4321 
Manaton v. Manaton. 234 
Manning Ex parte. 410 
Manſel and Loyd. 73 
Manſel v. Manſcl. 678 
Markland Ex parte 546 


Marlborough (Ducheſs of) ow 
Brace. 

Marlow v. Smith. 198 

Martin (Dr.) & Arabella Howard 
. Nutkin & al". 

Maxwell v. Wettinghall. 26 


Meager a Walker. 550 
Metcalfe v. Beckwith. 376 
Milner v. Colmer. 639 
Monſon and Chapman. 565 
Moorecroft v. Dowding. 314 


N. 
Napier v. Lady Effingham. Page 401 
Neal's caſe. 544 
Netterville and Colt. 304 
Newland and Rereſby. — 09 
Newland v. Shepherd. 194 
Newland and Beckley. 182 
Nicholls v. Oſborn. 419 
North v, Anſell. 613 
Norton v. Turville. 144 
Norton and Davis. 390 


O. 


Oats (Leſſee of Sir William Jol- 
life) v. Robinſon. 

O' Carrol and jervois. 

Oſborn and Nicholls, 

Oſgood v. Strode. 


| Oudley and Small. 


P. 


P v. Page. 
—— and Cheſter. 
Palmer and Hay. 
Papillon v. Voice. 
Papiſts, 
Peck v. Halſey. 

Pierpoint and Burton. 
Peyton v. Bury. 

Philips and James. 

Pitreild's caſe, 

Pitt and Langford. / 
Poulſon v. Wellington. 
Powell v. Price e contra. 
Powell v. Hankey & Cox. 
Prat v. Jackſon. 

Price and Powell. 

Proud v. Turner. 


Puleſton Ex parte. 


R. 


Rachfield v. Careleſs. 
Rakeſtraw v. Brewer. 
Randall v. Randall. 

V. Danſey. | 


Ravenhill 


eſolutions touching them. 


Nutkin & al' and Dr. Martin & ux. 266 


2 


Rereſby v. Newland. Page 93 $a, Taylor v. Johnſon. Page 504 
Riſwick Ex parte. 89 | Taylor v. Atwood. 3 
Robins and The Attorney General. 23 | Thomas 4% Watts, 364 
Robinlon * Oats. 91 Thomas v. Bennet. 341 
Roe and Steward. 435 | Thurland and Dormer. 506 
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Baſtard v. Proby. 478 

Batchelor v. Searle. 158 

Bate v. Hodges. 572 

Bateman, (Lord) and Stephens. 605 

Bateman v. Roach. 612 

Bateman Ex parte. 593 
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DE 


DE [2 ] 


Term. Paſchæ, 1722. 


NE ſeiſed in fee deviſes his lands to his grandaughter Lord Chancellor 


(being his heir at law) for her life, remainder to his 2 
own right heirs male for ever, and dies leaving his gran- Preced. in Chan. 
daughter his heir at law, and alſo leaving a dectaſed brother's 3 Ea. Ca. Ab, 
ſon; being the next in the male line; which nephew brought 375 pl. 6. 


this bill againſt the grandaughter, to perpetuate the teſtimony pl 1 
* ne ſeĩſed in 
of the will, and for the writings, and to ſtay waſte. hoe deviſed lo 
to his grandaughter for life, remainder to his right heirs mole for ever, and dies leaving his grau- 
daughter his heir at law, and his deceaſed brother's ſoa bis next heir male 3 the deviſe of the re- 


mainder is void. 


The defendant demurred, for that by the defendant's own 
ſhewing, he had no title to the reverſion or inheritance of the 
premiſſes. 


Againſt the demurrer it was objected, that it being the de- 
clared intention of the teſtator, that his grandaughter his heir 
ſhould have an eſtate for life, it was the ſame, as if it had 
been ſaid by the will, that the ſaid heir at law ſhould have but 21 
an eſtate for liſe; and the remainder being limited to the 


right heirs male of the teſtator, this was a deſcription of the 

next heir male, or of ſuch perſon, as at the teſtator's death, 

thould be next heir male of his name; that agreeable thereto, 

the caſe of Brown and Barkham () had been determined by (a) 2Vern. 729. 
Lord Cowper (1), where the notion of Lord (5) Cote, „That Precedents in 


* he, who takes as heir male by purchaſe, mult be completely 8. 


— — 


(1) On a bill of review brought be- this caſe in Harg. Co. Litt. 33. b. note. 
fore Lord Yardwicke in November 1741, (3) to 24. (b) his Lordſhip conſidered 
the decree in Brown v. Barkham was the caſe as an exception to a general 
*:1rmed, but (according to the note of rule. 


Vol. II. B « heir, 


* 
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—— 2 « heir, as well as heir male”, was denied; and the caſe in 
1 Vent. 372. of Pybus and Mitford was eited, as alſo the cafe 
there cited by Lord Hale; where a man having three daugh- 
ters, and a deceaſed brother's ſon, by his will gave 20000. 
to his daughters, and deviſed his land to his heir male, with 
a condition, that the daughters, who were his immediate 
heirs, ſhould forteit their legacies, in cafe they ſhould give 
the heir male any diſturbance as to the land; upon which it 
was reſolved, that the deviſor taking notice that the others 
were his heirs, the limitation to his brother's ſon, by the 
name of heir male, was a good name of purchaſe, 


But Lord Chancellor interrapted the plaintiff's counſel, ſay- 
ing, that he would not ſuffer the bar to diſpute what was the 
foundation and land mark of the law ; and tho' what was com 
tended for, might be reaſonable, if it were to be then ſirſt ad- 
judged, yet, whatever the law was, provided it were certain 
and known, it would be well for the ſubject, though in ſome 
particular inſtances it might ſeem unreaſonable; that in the 
caſe of Ford (1) and Lord O/ifen, the remainder was limited 
by the will to the heirs male of Sir Edward Ford, and this 
was determined to be void, at trials at bar, in every court in 

131 . etminfler-hall, and appeared to be ſo very plain a caſe, that 
in the King's Bench, the plaintiti's own counſel would not 
alk a ſpeciai verdict, 


That the words [heirs male] muſt be intended heirs male of 
the body, and would never extend to an heir male of any col- 
lateral line; and it not being ſaid in the will, heir male of his 
body, or of his name, the grandaughter, who was his heir at 
law, might have an heir male, tho' not of his name, 
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As to the caſe of Hit and Barkham, that was merely of 
a truſt ; but the principal caſe is that of a legal eſtate, where 
the rule of law, that has fo long prevailed, and been taken 
for granted, muſt be obſerved, (viz.) that he, who claims as 
heir male by purchaſe, mult be heir, as well as heir male. 


Beſides, this differed from the caſe of Brown and Bartlam, 
the remainder being there limited to the heirs male of the body 
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De Term. Paſchæ, 1722. 3 


bf of Sir Rebert Barkham the grandfather ; whereas here the de- Dann 
e viſe was to the heirs male, without ſaying, of any body; ; 
* vhereſore allow the demurrer (1). 
A : | 
t EY * . 
(1) This caſe was again brought be- cery, the queſtion aroſe on both a will 
- fore the court in Gw/n* v. Heooke, 18th and a deed, whether A. took by pur- 
a November 1740, when Lord Hardævicte chaſe under the deſcription of heir male 
t directed a caſe for the opinion of the of rhe body of B. not being heir gene- 
3 court of K. B. (Reg. Lib. A. 1749. ral.—B. being in the firſt caſe the 
fol. 310.) who certified in confirma- grantor, the court certined that A. took 
. tion of Lord Macclesfiela's order, 8 Min. an eſtate tail by de/ceat, but they added 
317, pl. 13. note, and that certificate in the certificate that if @ third on 
was afterwards confirmed, and the bill had been the grantor, they ſhould have 
I diſmiſſed with coſts, Reg. 1l.ib. A. thought that 4 would have raken by 
8 1741. fol. 646. But in Wills v. Pal. purchaſe as heir male of the body of 
. mer, 5 Burr. 2615, on a caſe ſent tothe g. — And they alſo certified that he 44 
a court of K. B. by che court of Chan- fo take under the will, 
\ 
; Conſtructions and Reſolutions relating to Caſe 2. 
Papiſts. . 
Y the ſtatute of the 11 & 12 V. 3. cap. 4. ſeft. 4. for By fiat, r1&12 
| preventing the growth of popery, it is enacted, “ that — 
. « after the 29th of September 1700, every perſon educated in pri on youve 
. . an n 
: < or profeſſing the popiſh religion, who ſhall not, within fix — det alle 
« months after their attaining their age of eigliteen years, — 
; « conform, as thercin is mentioned, ſhall in reſpect of him- er ſettlemeat.(1) 


« ſelf and herſclf only, and not in reſpect of his or her heirs, or 
« poſterity, be diſabled and made incapable to inherit or take [C4 “] 
« by deſcent, deviſe, or limitation, in poſleſſion, reverſion, or 
« remainder, any lands, tenements, or hcreditaments, and that 
* during the life of ſuch perſon, or until he or ſhe ſhall con- 
* form, the next of ſuch perſon's kindred, which ſhall be a 
« proteſtant, ſhall have and enjoy the ſaid lands, tenements, 
« and hereditaments, without accounting for the profits there- 
«oof z but in caſe of any wilful waſte committed upon the 
pre miſſes by the next proteſtant heir, or by any other by his 
licence or authority, the ſaid proteſtant heir ſhall be liable 
to an{wer treble damages to the perſon diſabled, to be re- 


" 


(1) But the ſtat. of 11 & 12 ill. 3. is repealed in theſe reſp:Qs, by ſtat. 
18 Geo. FIT 60. 
4 B 2 - © covered 
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te covered by to perſon diſabled, againſt the next. proteſtanr 
ce heir, his executors or adminiſtrators, 


&« Alſo, after the roth of April 1700. every papiſt, or per- 
tc fon making profeſſion of the popiſh religion, ſhall be diſ- 
« abled, and incapable to purchaſe in his name, or in the 
« name of any perſon in truſt for him, any manors, lands or 
«© tenements, or profits out of the fame, but all ſuch eſtates, 


% 1 « terms or intereſts ſhall be void.” + 


Upon the conſtruction of theſe two clauſes in the great 
caſe of Roper and Ratcliffe, it was decrecd for the papiſt by 
ich. 11 Lord Harcourt (a), aſſiſted by the two Chief Juſtices, the 
bye Maſter of the Rolls, and Mr. Juſtice Pte; (C. J. Parker 
flremi apponente ;) but that decree was afterwards reverſed in 
the Houſe of Lords (1), and it was determined againſt the pa- 
piſt, (via. That a papiſt above the age of cighteen and a half is 
not capable of taking lands by a deviſe ; and that the word 
[purchaſe] in the latter clauſe, is uſed in contradiſtinction to 
[5 1 the word ſdeſcent]; notwithſtanding it was urged, that the 
expreſſion of [purchaſed by a papiſt], eſpecially when the 
words following, viz. [in his own name, or in the name of 
another in truſt for him], muſt be intended, where ſuch papiſt 
is active, and does ſomething for himſelf ; whereas in caſe of 
a deviſe to him, or ſettlement upon him, there the perſon 
taking is merely paſſive, and may know nothing of the mat- 
ter before it is done: however, it is now ſettled by the Houſe 
of Peers, that either a deviſe or ſettlement to a perſon profeſ- 
fing the popith religion, of above eighteen years and a half, is 
void, and the perſon not capable of taking; the act intending 
utterly to diſable the papiſt of that age to take any new acquiſi- 
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i tions, or what was not his ancicnt inheritance. 

Fl 

75 i In the ſame caſe of Roper and Ratcliffe it was determined, that 
bi | if lands are deviſed to be ſold in truſt, in the firſt place to pay 
IN debts and legacies, and to pay the ſurplus to J. S. a papilt, 
48 J. S. is rendered incapable by the latter clauſe of this ſtatute 
10 to take the ſurplus, foraſmuch as it is a profit ariſing out of 


5 ol 


A 5 = 


Theſe clauſes are not recited dtm as they Rand in the act, but are to 
we lame effect. 


(3) 1 Bro. P. C. 450. 9 Mod. 167, 131. 10 Mod. 250. 
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De Term. Paſchæ, 1722. 
land, and ſuch deviſee, by laying down the money, may pre- 


vent the ſale; and if ſuch contrivances were to prevail, the 
ſtatute would ſignify little or nothing; ſo tho? this ſurplus be 
made payable to a perſon at a future day, ( viz.) at twenty-one 
or marriage, with a deviſe over, if the firſt deviſee ſhould die 
before twenty-one, or marriage. (1) 


So if land deſcend to a Roman catholick above the age of 
cighteen and a half; this being a deſcent, is not within the 
latter, but is within the firſt clauſe, and ſuch papiſt ſhall not be 
capable of taking, until he doth conform; but he, by the 
words of the act, is diſabled to take in reſpect of himſelf only, 


and not in reſpect of his heir. 
For further particulars on this ſtatute, ſee the following 


caſe. 


8 


ConfiruAions, 
&c. relating tv 
papilts. 


[6] 


(1) Vide 1 Atk. 622, as to the grounds of this determination. 


Hill verſus Filkin. 


A* NE Stephenton a papiſt, having a grandaughter Frances, 
about fourteen years, and a grandſon John about twelve 
years of age, deviſed her lands, (being about 704. per ann. in 
Lincalnfvire) and all her perſonal eſtate, to three truſtees and 
their heirs, (two of which were papiſts) in truſt to ſell, to pay 
her debts and legacies, and to pay the ſurplus to her grand- 
daughter Frances, at her age of twenty-cne or marriage, if 
ſuch marriage ſhould be with the conſent of the two popiſh 
truſtees; and if the ſaid grandaughter ſhould die before ſuch 
age of twenty-one, or marry without conſent, that then ſuch 
reſidue ſhould go, and be paid to the ſaid teſtatrix's grandſon, 


There was a petition to the late Lord Cooper for the educa- 
ting of this grandaughter under proteſtant guardians, or at a 
proteſtant ſchool 3 and upon an order made by the ceurt, for 
her being ſent to a proteſtant ſchool, and the perſon who had 
the care of her going with her out of court, and telling her, 
he ep d. foe would be in a little time ſenſible of the errors and ſuper- 
Aiitions of the popifh religion; ſhe thereupon ſaid, [turn her etich ? 
I would ſenner be torn to pieces by wild horſes. 

B 3 And 


536. 
2 Eq. Ca. Ab, 
621, pl. 3. 
See the caſe of 
Ca teret verſus 
Carteret, poſt, 
132. 

A payiſt con- 
forming at 18, 
incepable of 
taking lands de- 
viſed to him 
under tht age, 


Qu. 
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And now the plaintiff. Hill, as grandſon and heir at law, 
and deviſee over of this truſt-eſtate, brought his bill, in order 
to compel the truſtees to execute a conveyance unto him, 
proving, that he, though educated a papiſt, was turned pro- 
teſtant, and had conſorm'd. Whereupon the only queſtion 
was, whether, in regard the grandaughter Frances, who was 
admitted to be a papiſt at the time of making the deviſe, and 
at the death of the teſtatrix, and alſo at the time of her mar- 
riage ; (for ſhe had been married twice, viz. once at the Romſb 
chapel, being the chapel of the Emperor's reſident, and after 
the manner of the papiſts, and this was with the conſent of 
the truſtees; afterwards ſhe was married in a proteſtant church, 
according to the manner of the church of England; upon 
which laſt marriage, and before her age of eighteen, ſhe con- 
form'd, and turn'd proteſtant;) whether ſhe was intitled to 
take the truſts of the real eſtate? for it was admitted the had 
a good right to the perſonal eſtate, 


And for her taking, it was inſiſted, that the act againſt the 
growth of popery, (v/z.) the ſtatute of 11 & 12 V. 3. cap. 4. 
upon which the preſent queſtion was grounded, had theſe 
views, 1/, To ſhew a tenderneſs to infants, whoſe judgments 
being immature, and more eaſily deluded, the prejudice of 
education, or any weak arguments, might induce them, in 
their tender years, to embrace the popilh religion. 


But, 24/y, It was ſaid the act did not deſign that this ſhou!d 
be fo fatal upon ſuch infants, as for ever to make a forfeiture 
of their inheritance; but that if ſuch infant papiſts ſhould, 
within ſix months after their reſpective ages of eighteen, con- 
form, they ſhould be reſtored to their inheritance z nay, tho' 
they had forfeited it, for want of a conformity within fix 
months after eighteen, yet ſtill, upon conformity, they ſhould 
be reſtored to it, 


3d, That as this ſtatute puniſhed the papiſts, ſo, on the 
other hand, it intended to encourage thoſe who ſhould con- 
form, by inviting them in, upon the prevailing motives of 
intereſt, even the reſtitution of their inheritance ; otherwiſe it 
muſt be thought a hard thing in the legiſlature, that thoſe, 
who under the age of eighteen, or eighteen and a half, for 
ever ſo good a conſideration, could not diſpoſe of one foot of 
tluicir 
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their eſtate, ſhould yet, if through the immaturity of their 
* judgment, they were ſeduced to the Romiſb religion, forfeit all 
their inheritance, without being able to retrieve it afterwards 
by their conformity. 
And indeed the firſt clauſe, enacting that every papiſt, or 
perſon profeſſing the popiſh religion, unleſs they conformed 
within ſix months after attaining their age of eighteen, ſhould 
not be capable of taking by deſcent, deviſe or limitation, im- 
' plied, that if they did ſo conform, they ſhould be capable of 
taking by deſcent, deviſe or limitation; and therefore to make 
' theſe two clauſes, which ſeemingly confound each other, 
agree, they muſt be conſtrued to mean, that all papiſts, or 
perſons profeſſing the popiſh religion, ſhould not be capable of 
taking by deſcent, deviſe or limitation, except ſuch papiſts as 
ſhould be under cighteen and a half at the time their title 
accrued to them, and that theſe ſhould have an opportunity of 
retrieving their inheritance by conforming. 


That an act of parliament was uſually conſtrued like a will, 
-according to the intent; and therefore, if one by his will 
«deviſes all his lands whatſoever, to J. S. in fee, and aiter- 
-wards by the ſame will deviſes Blackacre to F. N. in fee; this 
will may ſeem to be contradictory by deviſing all to one, and 
yet a part to another: however, ſuch ſeeming contradiction is 
thus reconciled, (v.) the teſtator gives all but Blackacre to 
J. S. and diſpoſes of Blackacre to J. N. 


Or in the principal caſe, the two clauſes might be thus 
conitrued, (vz.) all papiſts, under eighteen and a halt at the 
time of, c. and who ſhall conform, ſhall by that means be 
re-intitled to their eſtates ; but ſuch papiſts as are above that 
age, and whoſe converfion it may be to no purpoſe to expect, 
theſe are to be under a total diſability : which conſtruction 
would free the legiſlature from that imputation of hardthip it 
might otherwiſe ſeem to have incurred ; and would, at the 
ſame time, both puniſh the papiſt, and incourage the convert. 


' Lord Chancellor: By the words and intent of the latter clauſe, 
the defendant, the grandaugliter Frances, is difabled to take by 
purchafe : becauſe at the time, viz. at the death of the teſta- 
trix, ſhe was a perſon proſeſſing the popiſh religion. 


B4 And 
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—.— And as to taking by deviſe, that is a taking by purchaſe, ag 
was adjudged by the Lords in the caſe of Reper and (1) Ratcliffe, 
which muſt not now be diſputed, 


With reſpect to the objection, that the words, © every pa- 
& piſt, who thall not conform within ſix months aſter eightecn, 
& ſhall be diſabled to take by deſcent, deviſe, or limitation,” 
imply, that if the papiſt does conform within that age, ſuch 
perſon ſhall be capable to take by deſcent, deviſe, or limitation, 
that ſeems to be a non ſequitur : an affirmative clauſe may im- 
ply a negative; but the ſaying that a papiſt, unleſs he does 
conform, ſhall not take by deviſe, does not neceſſarily imply, 
that if he does conform, he ſhall take by deviſe, Cc. 
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L 10 J [ Or. autem, If acts of parliament are not to be conſtrued 
like wills? and if I deviſe that J. S. ſhall not have my lands, 
unleſs he pays to ſuch a perſon 100/. ſurely, upon the paying 
of the 1001. he ſhall have my lands. ] 


Now theſe two clauſes are agreeable and reconcilable : the 
firſt regards old ſubſiſting eſtates, in reſpect to which, it lays 
a temporary diſability on ſuch as would have taken them, te- 
moveable by conformity. The latter clauſe diſables any per- 
ſon proſeſſing the popiſh religion from taking any new ac- 
quiſitions by purchaſe, and (as has been obſerved before) 
taking by deviſe, is taking by purchaſe ; fo all perſons taking 

by deviſe are thereby utterly diſabled, if they are perſons pro- 

ſeſſing the popiſh religion, tho'ꝰ under eighteen and a half, and 
being within the latter clauſe, where there are no words that 
give them a power of retrieving themſelves by conformity, 
they are for ever barred; they are diſabled by the latter clauſe, 
and not within the former, 


(„ee the caſe But if the infants arc (a) ſo young, as that at the time of 

of Carteret v. ; 12 , , 3 
Carteret, poſt. the accruing of their title (be it by deviſe or limitation) by 
135. reaſon of the tenderneſs of their years, they are incapable of 
embracing any religion, then they are aided by the ſirſt clauſe, 


and not otherwiſe. 


As if a deviſe be to the child of a Raman catholick of the 
age of one or two years, ſuch chu, by reaſon of the tender- 
neſs of his age, being incapable of prefeſſing any religion, thall 


— 


(1) 1 Bro. P. C. 450, and fo Da vers v. Dewes, polt. 3 vol. 46. 
thereſore 
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therefore take within the firſt clauſe; but muſt take care to 
conform before the age of eighteen and a half; elſe he forfeits 
to the next proteſtant heir; but it being à difability only 
within the firſt clauſe, tis only until he himſelf confœms, and 
bars not his heir, 


So as to the word [limitation] in the firſt clauſe: if ina 


| ſettlement of an eſtate, the land be limited to a papiſt for lite, 


Het ve 
FI ria. 


1111 


remainder to proteſtant truſtees during his life, to ſupport con- 


tingent remainders, remainder to the firſt ſon of the papiſt in 
tail male, and fo to every other ſon ſucceſſively : this firſt ſon 
ſhall take by limitation, becauſe it is to veſt in him, upon his 
birth, and at that time ſuch firſt ſon cannot be ſaid to be a per- 
ſon profeſſing the popiſh, or any other religion : but ſtill he 
mult take care to conform in time, (via.) before eighteen and 
a half, elſe he forfeits ; but this forfeiture being only within 
the firſt clauſe, it is but a temporary diſability, and only until 
he ſhall conform, without extending to bar his heir. 


But in the principal caſe, the party, at the time when the 
eſtate was to veſt in her, was a perſon profeſſing the popiſh 
religion, and therefore within the latter clauſe, and perpetually 
diſabled to take any thing by purchaſe, and conſequently by 
deviſe : that ſhe was a perſon profeiling the popiſh religion is 
plain, hirit by her chuſing to be married in the popiſh manner, 
in a popith chape!, and more particularly by her having ſaid, 
that ſroner than ſhe would be a heretick, ſhe uud be tern 40 piaces 
by wild horſes. | 


"Tis very true, there may be a difficulty attending this opĩ- 
nion ; I mean, that of fixing the boundary of time when 2 
perſon may he ſaid to profeſs the popiſh religion; and in ſuch 
a caſe, where any doubt appears, it is reaſonable that the ſcale 
ſhou!d fall on the infant's fide, and in favour of the party who 
would otherwiſe ſuffer z but in the preſent caſe, by reaſon of 
the inſtances already mentioned, the defendant Frances the 
grandaughter plainly appears to have been a perſon proſeſſuig 
the popiſh religion, when this eflate was to have veſted in her, 
by the death of the teſtatrix; the conſequence of which is, 
that ſhe is diſabled by the ſecond clauſe, and they who are 


dizbled by the ſecond clauſe, were never intended 
to 
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to be aided by the firſt ; they are for ever diſabled, without 
a poſſibility, of retrieving themſelves by any conformity. 


1722, 


Alſo it is my opinion, that the firſt clauſe in relation to a 
papiſt's taking by deſcent, which is in no ſort within the ſe. 
cond clauſe, does extend to thoſe who take by deſcent, tho? 
they be paſt the age of cighteen and a half at the time when 
their title accrues, ſo as to lay them under a temporarydiſability, 
viz, until they conform. 


Then as to equitable circumſtances, I cannot ſee any in fa- 
vour of the grandaughter ; it ſeems plain, that ſhe, being the 
elder of the two grandchildren, had given the greater hopes of 
her being a papiſt, and for that reaſon, was preferred to her 
brother, the heir of the teſtatrix, which was an hardſhip upon 
him, as it was an hardſhip upon an heir, who is favoured in 
all courts both of law and equity; on the contrary, it cannot 
be a hardſhip, that the grandaughter ſhould loſe that eſtate 
which was plainly given her as a reward for being a-papilt, 
when ſhe is turned proteſtant ; if that be ſo. 


I own, for my part, I cannot but believe there was ſome 
private trult lodged in the truſtees, that the grandſon ſhould 
have the eſtate, if he were a papiſt; alſo ſome ſecret terms, on 
this marriage of the grandaughter with Filkin, that ſhe ſhould 
enjoy her religion, c. elſe why ſo much haſte to marry a girl 
of fifteen to one, who, having no eſtate, could make no ſettle- 
ment upon her ? therefore let the bill be amended, and both 
the truſtees, and the defendant Yin the * ſhall anſwer 
to tlieſe matters. 


. And then I will have the aſſiſtance of the judges; as was 
done in the caſe of Ratclife and Raper; for though the eſtate in 
queſtion be ſmall, yet (probably) it is a contrivance of the 
papiſts to bring this point to a determination, which in ſome 
aſpects may ſeem favourable to them, and has not yet been 
ſettled. (1} 


And as {I preſume) this is intended to be carried elſewhere, 
for chat reaſon, let it appear with all its circumſtances ;z and in 
regard both ſides pretend great poverty, and this ſuit may be 


— 


(1) The clauſes of the act upon which theſe 3 aroſe are repealed by 
Kat, 18 Geo. 3. c. 60. 


chargeable, 
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chargeable, let each party have 40 /. paid by the truſtees out of 
the profits +. | 


13 


Hitt wv. 
"Fix. KIN 


— 


+This caſe came on afterwards, (:#z. in June 1725.) to be heard upon the 
amended bill, before Lord Chancellor X:#7, who decreed in favour of the de- 


fend.unt, contrary to the opinion of Lord Macclesfield. 


Ivy verſus Gilbert & al. 


ROGER Pomeroy, ſciſed in fee of the capital meſſuage, 
called Sandridge, and Jands in Devonſhire, did by inden- 


ture dated 29 May, 165 1. and by fine, purſuant to his marri- 644 


age-articles, ſettle the premiſles in queſtion to the ufe of him- 
ſelf for life, remainder, as to part, to his wite for life, for her 
jointure, remainder, as to the whole, to the firſt, &c, ſons of 
the marriage, in tail male, remainder to truſtees for 120 years, 
for raiſing portions for daughters of the marriage, on failure 
of iſſue male, remainder to himſelf in fee. 


* The truſt of the term of 120 years for daughters portions 
was, that the truſtees ſhould raiſe and pay out of the rents and 
profits of the premiſſes, as well by leaſes for one, two, or three 
lives, or ſor any number of years determinable thereon, or, (1) 
for twenty-one years abſolutely, at the old rent, 1500 /. for 
daughters portions, to be paid to the only daughter of the 
marriage, if but one, and to be divided amongſt them, if 
more than one, 


A truſt term four 
raifing daughters 
portions if it di- 
reQa particulur 
method of rai(- 
ing the portions, 
it implies a ne- 
gative, that they 
ſhall not be rai 
ed any other 
way. 


A truſt- term to 
raiſe portions 
out of rents, 
iſſues and pro- 
fits, as well by 
leafing for three 
lives or twenty- 
one years, at the 
old rent; this 
extends only to 
raiſe the por- 
tions by annual 
profits or by 
leaſing, and not 


by mortęgge or ſale : and if the truſtee in ſuch truſt term, mortgages for the portion, the mortgg2 


is void, when the portivn might have been railed by the pros. 


There was but one child by the marriage that lived, and 
that was a daughter, called Joan, who married Humphrey Gil- 
4 the defendant Gilber!'s father; but the portion was not 
paid on the marriage, nor raiſed till aſter the father's death. 


Roger Pomeroy the father, who had made this marriage- 
ſettlement, and upon which he had reſerved the tee to himſelf, 


1 ®14 I 


(1) In 2 Bro. P. C. 468. where this ** of the rents and profits of the faid 
cu 15 very accurately ttated, the word © premiſics and ly leafin? thereef for one 
ais uſed inſtead of ** or”, but in ** two or t iree lines, Sc. or for 21 


Rog. Lib. A. 1721. fol. 458. the words ears.“ 
are ** upon trult to raiie and pay out 
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having no ſon, and having a nephew of his name, (Hugh P. 
meroy), 


By indentures of leaſe and releaſe dated 29th and goth of 
May 1706. ſettled the reverſion in fee, expeCtant on his own 
death without iſſue male, and ſubject to the term of 120 years, 
to the uſe of truſtees for ten years, remainder to his nephew 
Hugh Pomeroy, for life, remainder to his firſt, c. ſon in tail 
male, remainder to hn Gilbert, ſon of his daughter Jean, for 
life, remainder to his firſt, &c. ſon in tail male, remainder to 
himſelf in fee; the truſt of the ten years term was, that in 
caſe his ſon-in-law, Gilbert and his wife would releaſe the 
1500 J. portion ſecured by the 120 years term, then the truſ- 
teesof the ten years tern ſhould raiſe 19001. (via.) 15001. of it 
to be laid out in a purchaſe of land, for the benefit of the ſon- 
in-law and daughter n, and 400 J. reſidue of the 19001, 
to be paid to his ſon-in-law himſelf. 


In July 1708. R:ger Pomeroy the father died without iſſue 
male, leaving his grandſon, the defendant John Gilbert, his 
executor; but his daughter Jus portion had not been yet 
paid, tho“ the had been long married. 


Upon the death of Roger Pcmery the father, his nephew 
Hugh entered, by virtue of his eſtate for life given by the vo- 
luntary ſettlement, ſubject to the 120 years term for daughters 
portions, but for four years afterwards the daughter's portion 
was unpaid, and the ſaid-Hugh Pomeroy, all the while in poſſel- 
ſion. | 


In 1712, application was made by the family to the plain- 
tiſf's father to advance the 1500 J. being the daughter Jans 
portion, on the aſſignment of the truſt-term for 120 years, 
created for the raiſing thereof, who being adviſed this was a 
good title, being an abſolute term, advanced the money to the 
defendant's own father for his mother's portion. 


Accordingly by indenture the 8 2ſay 1712, the defendant's 
father Humphrey Gilbert, and his mother Juan, to whom tlie 
portion was due, and who had taken adminiſtrgtion to tlie 
ſurviving trullee of the 120 years term, and the remainder- 
man Hugh Pomer:y the nephew, join in aſſigning the 120 years 
term, to the plaintiff's father Jonathen Toy. 

* October 
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Ofeber 1715. Hugh Pomeroy the nephew, who had the re- 
mainder for life, ſubject to the 120 years term for raiſing 
daughters portions, died without iſſue male, having enjoyed 
the premiſſes from the death of his uncle Reger Pomeroy to his 
own death, and left Daniel Pomeroy his executor, but left no 


allets. 


Upon the death of Hugh Pomerey the nephew, the defendant 
John Gilbert entered and took the profits; and upon the plain- 
tiff the mortgagee's bringing a bill of forecloſure, the queſtion 
was, whether by the words of this truſt, the portion could be 
raiſed by mortgage, or any other way, than by annual profits 


or leaſing ? 


Objected for the plaintiff, ½, That here was an honeſt 
mortgagee, and the term of 120 years a ſubſiſting term in law; 
that the defendants claimed undera voluntary ſettlement; and 
the power to raiſe the portion being, by rents, iſſues and profits, 
the word [profits] when not expreſsly called annual profits, 
had been frequently underſtood to ſignify any profits that the 
land would yield, either by leaſing, felling or mortgaging. 


That the words [as well by leaſing, &c.] were only addi- 
tional, and not reſtrictive; and if the portion were to be raiſ- 
ed only by leaſing, then it could not be raiſed by annual rents 
until leaſing ; that to ſay, all the profits ſhould be applied to 
the portion, during the life of Hugh Pomerey, who was the 
remainder-man for life, would be a great and undeſigned 
hardſhip upon Hugh Pomeroy, by defeating him of the whole 
beneſit of his eſtate for life ; it would be to ſtarve the tenant 
for life, and this for the benefit of a remote remainder-man, 
who was to have nothing, until after the death of the tenant 
for life without iſſue male; which was a conſtruction againſt 
againſt all rules of equity. 


As if one were to deviſe lands for the payment of debts, and 
aſterwards to A. for life, remainder to B. in fee ; here, tho? 
A's eltate would be only after debts paid, yet ſhould he 
not bear the whole burthen of the debts, in regard, this 
would intirely defeat the deviſe as to him, which would be to 
deſtroy part of the will. 

4 But 
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But eſpecially it would be harder in this caſe, conſidering 

ger Pomeroy's chief regard ſeemed to have been for his 
kinſman Hugh Pomerey, who was both of his name and blood, 
and who might well be thought to have been named by hin 
firſt in the will, with an intention of preferring him to the 
perſons to whom the ſubſequent limitations were made: aud 
as this would be a hardſhip on the tenant for life, to pay it 
out of the profits, ſo, on the other hand, it would be prejudi. 
cial to the daughter to receive that portion by dribblets, which 
ought to be advanced at once, and in a groſs ſum, on her 
marriages 


2dly, It was obſerved, that a child claiming a portion, was 
favoured in equity, even as much almoſt as a creditor z nay, 
that here the daughter was actually a purchaſer of her portion, 
it being in conſideration of a marriage, and the mother's por- 
tion ; and therefore, if the words would any ways bear it, the 
court ſhould aſſiſt it with the moſt favourable conſtruction; 
conſequently, as the word [profits] would extend to a mort- 
gage, it ſhould be taken in that ſenſe 3 and the rather, where 
the next limitation in the ſettlement to the term for ſecuring 
the portion, was a remainder in fee to the heirs at law of 
Roger Pomer:y who made the ſettlement ; and if on the death 
of Roger Pomer:y, the heir had entered and taken the profits, 
theſe profits ſo taken by the heir at law, would never have 
gone in diſcharge of the portion; that if the heir at law could 
never have defended himſelf againit the daughter, to whom 
the portion was due, ſo neither could the perſons under the ſe- 
cond ſcttlement ; foraſmuch as they claimed under the limita- 
tion to the heir at law. 


3dly, It was inſiſted, that the ſenſe was imperfect : (v.) 
the truſt of the term of 120 years, was to raiſe the portion out 
of the rents, iſſues and profits, as well by leafing the premiſſes 
for one, two, or three lives, or for any number of years, deter- 
minable on one, two, or three lives, or for twenty-one 
years abſolutely, reſerving the ancient rent; ſo that there was 
nothing to anſwer theſe words [as well], no correlative. (i) 


—— — 


—— 


(1) Vide ante, p. 14. 
Now 


curing 
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death 
roſits, 
* have 
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Now the words underſtood, might be to raiſe the portions 
by rents and profits, as well Tas) by leaſing and the words [as 
well as by leaſing] being uſually inſerted in caſes of Weftern 
eſtates, where fines are commonly raifed by leaſing, the ſame 
might here have been uſed i majorem cautelam, to impower 
the truſtees to make leaſes, notwitliſtanding that the general 
word viz. [profits] included that power; and it was common 
to ſay, in thoſe kind of ſettlements, in truſt to raiſe the por- 
tion by rents, iſſues, and profits, or by ſale, leaſe or mortgage, 
tho! all this had been before implied by the word [profits.] 


Lafily, It was repreſented as very hard for a court of equity 
to decree the loſs of an honeſt debt, in a caſe where ſuch debt 
would be ſafe at law, and to put the mortgagee to follow the 
perſonal aſſets of Hugh P:mercy the remainder- man, for the 
payment of his debts ; eſpecially when the executor of Hugh, 
who was made a party to the ſuit, has denied aſſets; and as to 
the ſubſequent ſettlement, this could not alter or prejudice the 
former ſecurity, made by the ſirſt ſettlement for the portion. 


Lord Chancellor: It will be very material to know the yearly 
value of the premiſſes charged with this portion, in order to 
ſee within what time the portion could be raiſed; tho' it ſeems 
as if, the ſecond ſettlement made by Roger Pomerey, having 
created a term of ten years only of the premiſſes for ſecuring 
1900. the parties thought that the ſame would, in a reaſon- 
able time, be a proper fund or ſecurity for the railing of this 
leſſer portion of 1500/7. 


I take it to be a rule, that where a truſt of a term for raiſing 
portions for daughters, does direct a particular method for 
raiſing them, it implies a negative, that chey ſhall not be raiſed 
any other way; and when the truſt of the term, in the preſent 
caſe, is to raiſe the portion, by leaſing for one, two, or three 
hes, or for any term of years, determinable upon one, two, 
or three lives, or for twenty-one years abſolutely, it ſhall not 
be raiſed by any other way; and it is conſiderable, that even 
by this way, (viz.) of leaſing, it could not be raiſed, but by 


making ſuch leaſes upon which the old rent was reſerved. 


The natural meaning of raiſing a portion by rents, iſſues, 
and profits, is by the yearly profits ; but to prevent an incon- 
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tho" for neceſſity, in ſome caſes, it has been conſtrued to ex nd to any profits, that can be made 


© dale or moi gages 


Ven.enc?, 


- * — 
* "be" 5 1 7 4 . 12 KY fa 
* 2 .: + * N 2 
. 


© _ ono rn fg nts. Cr: 
l 1 - - 7 4 

— WD; : 
; q 


— — 


— 


9 * = * 4 
1 — - »  _ . 
a * 


— — 


23 — 


bs "AY 
ore Tre RY Srl 
8 
* 


A 1. + 


* * 
. 
. 


Dp 2 


19 


Ivy v. 
CI ATA. 
(s) Vide the 
of Trafford 
verſus Aſhtoun, 
vol. 1. 418. 


[ 20 } 


Y See for this 
In the caſe of 
Evelyn verſus 


Evelyn, poſt, 


699. : 
Where a portion 
is to be ra ſed 
by annual rrofits 
or fines, if no 
time be appyint- 
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venience, the word [profits] has, in ſome (a) particular in. 
ſtances, been extended to any proſits, which the land will 
yield, either by ſale or mortgage; but where there are ſubſe. 
quent words to explain and reſtrain it, as by leafing, I have 
not heard of any cafe, which has ſaid, that any other method 
ſhall be made uſe of for the raiſing of it. (1) | 


It is as much the intent of the ſettlement, to confine the 
manner of raiſing this portion to leaſing, as to ſecure any por- 
tion at all; and conſequently it would be a plain breach of 
truſt, to raiſe it any other way. 


And at the time of making this ſettlement, (which was in 
1657.) I do not think that the word [profits] was extended to 
ſignify the profits which might be made of land by ſale or 


mortgage. 


Here is no time appointed for the raiſing of this portion; 
and therefore the portion in this cafe is due, when the (5) 
profits can raiſe it; and it carries no intereſt ; but when the 
ſum of 1500/. is, or might have been raiſed by the profits, 
then it becomes due, and the land is diſcharged, as having 
borne its burden. 


ed, the portion is not due, till ſach time as it might be ſo raiſed. 


[ 21 ] 


The profits received by Hugh Pomeroy, are as received by 
the mortgagee Ivy, becauſe it is ſaid in the laſt clauſe in the 
mortgage-deed, that it ſhould be lawful for Hugh Pomeroy to 
take the profits without account, until default of payment, fo 
that he, by this clauſe, is tenant at will to the mortgagee, 
which makes it to be the ſame thing, as if the mortgagee had 
let it to any other perſon ; therefore this mortgage made to 
the plaintiff is not purſuant to the truſt, and ſo much of the 
profits, as have been received, muſt go towards the payment 
and ſinking of the portion; only here having been a power of 
leaſing, and the intention having been to charge the land as 
far as may be, | 


Let the Maſter ſee, how far the land might have been 
charged by leaſing, and whether any lives were vacant, and 
reſerve the conſideration, how far the eſtate ſhall be charge- 


— 1 


e 


(1) So Evel,n v, Evehn, poſt. 665. 3 Bro. P. C. 503. Cid% v. Negers, 
Mil; v. Banks, poſt. 3 vol. 8. Oteden Amb. 95. 


v. Oleden, 1 Atk. 550, Smail v. ing, 


able 


De Term. Paſchæ, - 1722. 
able thereby ; and let the repreſentative of Hugh Pomerey pay 
the mortgage-money and intereſt, as far as the aſſets will 
extend. 


This decree was afterwards affirmed in the Houſe of Lords, 
tho' thought a very hard caſe. (1). 


21 


Ivy vw. * 
GiLtLBzRTs 


— — 


(1) 2 Bro. P. C. 468. 


Harvey ver/us Harvey. 
NE ſeiſed of a real eſtate, and poſſeſſed of a perſonal 
eſtate, and having ſeveral children, deviſes all his real 
and perſonal eſtate to his eldeſt ſon, charging the ſame with 
10001. a-piece to all his younger children, payable at their re- 
ſpective ages of twenty-one, but in the will no notice is taken 
of maintenance for the younger children in the mean time, 


Caſe 5. 
At the Rolls. 


2 Eq. Ca. Ab. 
506. pl. IC, 

A father gives 2 
legacy to an 
infant payable 
at twenty-one , 
in what caſe, 
and in what 
mannerthe 


Court will allow maintenance to the infant out of the legacy, before it is due, 


The younger children bring their bill in order to recover in- 
tereſt, or ſome maintenance during their infancy. 


Upon which, the Maſter of the Rolls, having taken time to 
conſider of the caſe, and having been alſo attended with prece- 
dents, decreed, that the younger children ſhould recover main- 


tenance. 


His Honour obſerved, that theſe being veſted legacies, and 
no deviſe over, it would be extreme hard that the children 
ſhould ſtarve, when intitled to ſo conſiderable legacies, for the 
ſake of their executors or adminiſtrators, who, in caſe of their 
deaths, would have the ſaid legacies. 


That in this caſe, the court would do what, in common 
preſumption, the father, if living, would, nay, ought to have 


done, which was, to provide neceſſaries for his children. 


That a court of equity would make hard ſhifts for the pro- 
viſion of children: as where younger children were left deſti- 
tute, and the eldeſt an infant, equity would make ſuch a li- 
beral (1) allowance to the guardian of the eldeſt, as that he 
might thereout be enabled to maintain all the children; and for 


———— — — 
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1 vol. 493. Laney v. Duke of rate” 511. 


Vol. II. tha 


(1) Prerpoint v. Lord Cheney, ante, 2 Atk. 447. Petre v. Petre, 3 Atk. | 
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Haxvty v. the ſame reaſon, the court would likewife take a latitude in 


this caſe ; that ſince intereſt was pretty much in the breaſt of 
the court, tho' the will were ſilent with regard to that, yet it 
ſhould be preſumed that the father who gave theſe legacies 
intended they ſhould carry intereſt, if the eſtate would bear 
it; for every one mult ſuppoſe it to have been the intention 
of the father, that his children ſhould not want bread during 


their infancy. (1). 


Nay, that for this reaſon it had been held, that tho' a legacy 
were deviſed over in caſe of the legatee's dying before twenty- 
one, yet the infant legatee ought to have intereſt allowed him 
during his infancy, in order for his maintenance, with this 
difference only, that where the eſtate has appeared to be ſmall, 
the court, in whoſe diſcretion it always lies to determine the 


quantum of intereſt, has ordered the lower intereſt, 


The Court cited 1 Chan. Rep. 8c. 265, Glyde verſus Wright, 
1 Chan. Caſes 60. Renneſey verſus Parrot, 1 Chan. Caſes 249, 
Leech verſus Leech; where a diſtinction was taken between a 
veſted legacy, and a legacy deviſed over, (viz.) in the former 
caſe, to allow a maintenance tho' the legacy was not payable, 
but to give no maintenance where the legacy was deviſed 
over; and his Honour ſaid, that of late it had been the practice 
to allow maintenance even in caſe of legacies that were not 
veſted ; alſo he cited 2 Vent. 346. Bourne verſus (2) Tynte, 
(tho' the name does not there appear,) a ſtrong caſe of intereſt 
being allowed tor an infant's legacy, before the ſame became 


payable. 


But it ſeems, that if one not a parent, gives a legacy to an 
infant, payable at twenty-one, without any deviſe ever, and 
the infant has nothing elſe to ſubſiſt on, the Court will order 
part of this legacy, in order to provide bread for the infant, 
to be paid preſently, allowing intereſt for the fame to the per- 
ſon paying it, out of the remaining principal; tho? this is 
done very ſparingly. 


—— * 
* — 1 


— 


(1) So Attorney-General v. Thomp. 


_ 
2» — 


(2) As to the caſe of Bourne v. Tyntr, 


fon, Pre. Cha. 337. Green v. Belcher, vide Acherley v. Wheeler, ante, 1 vol. 
1 Atk. 507. Haughton v. Harriſen, 2 786, Heath v. Pery, 3 Atk. 102. 
Ark. 330. Heath v. Perry, 3 Atk, 

101. Hearle v. Greenbank, 3 Atk. 7106. 


{ncleden V. Northcote, 3 Atk. 438. 


| 
; 
|; 
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Attorney General verſus Robins, 


NE Robins a clergyman, having ſome perſonal eſtate, 
and about 400 /. of it in South-ſea ſtock, which at the 
time of the making of his will, (viz. in June 1720.) was valu- 
ed at about 1000 J. per cent. made his will, and thereby gave 
60 1. a piece to his executors, for their care and pains, and 3 J. 
A- piece to the poor of three ſeveral pariſhes, and 50. a- piece to 
his ſervants, beſides ſeveral other charities; and at the latter 
end of his will ſaid, that he apprehended there would be a con- 
ſaderable ſurplus of his perſonal eſtate beyond what he had 
before given away in legacies, for which reaſon he gave ſeveral 
further legacies. | 
After this, the teſtator made a codicil, whereby he gave 
ſeveral other legacies, amounting in all to 160 J. and then 
provided in his codicil, that in caſe there ſhould be any defi- 
ciency, then 200 J. which the teſtator had given by his will for 
re- building a chapel for St. John's Cullege in Cambridge, ſhould 
not take effect, faving only, that as much as ſhould be thought 
neceſſary for that purpoſe, ſhould be laid out in beautifying 
the old chapel there, and ſoon afterwards the teſtator died. 


There happened to be a great deficiency, by reaſon of the 
fall of the value of Seuth-ſea ſtock, which the teſtator had com- 
puted at 1000 4. per cent. | 


Upon which it was decreed by the Maſter of the Rolls, that 
the legacies given at the latter end of the will being upon a 
preſumption that there would be a ſurplus, and there happen- 
ing to-be no ſurplus, the former legacies in the will ſhould have 
a preference, and thoſe legacies given in the latter end of the 
will ſhould be loſt. | 


However, as to the legacies given by the codicil, it was ob- 
jected, that a codicil was as a latter will, which ſhould prevail 
over a former, and therefore the legacies in the codicil ought 
to be preferred to the legacies in the will. 


Sed per Cur? : The codicil muſt be taken as part of the will, 
ſo that if there be a deficiency to pay both all the legacies 
in the will, and likewiſe thoſe in the codicil, conſtant expe- 
rience ſhews, that there ſhall be an abatement in propor- 

© 2 don; 
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Caſe C. 


At the Rolls. 


One by will 
gives ſeveral le- 
gacies, and at- 
terwards in the 
ſame will, ap- 
prehending that 
there will be a 
ſurplus, there- 
fore gives fur- 
ther legacies z 
the legacies in 
the former part 
of the will mall 
have preference 
in caſe ofa 
deficiency. 5 


One makes a 
will, then a co- 
dicil, and gives 
legacies by bothz 
on a deficiency 
they ſhall all 
come into aver- 


age. 
( 24 ] 
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* .A+Toxxxy tion; but here, when the teſtator in the latter end of his 
; ng Will ſaid, that in regard he apprehended there was a conſider. 
: able ſurplus, therefore he gave additional legacies, the ſame 
apprehenſion of a ſurplus muſt be intended to continue in the 

teſtator at the time of his making his codicil, and the legacies 

in the codicil ſhould take place only out of the ſuppoſed ſur- 

plus, were it not for the latter part of the codicil, (viz.) that 

the legacies in the codicil, ſhould be paid out of the 200 /, 

given for the re-building of the chapel, and out of the remain- 

der of what might be thought neceſſary to be laid out in beau- 


tifying the old chapel. 


„ Alſo, tho' twas objected, chat the charity. legacies ſhould 
: — my be preferred to the other legacies, yet it was decreed, and 
— ſaid to have been formerly ſo ruled (a), that charity legacies, 

24 '"» propÞ': being but legacies, muſt, on a deficiency, abate in Proportion, 
pounds to the notwithſtanding that by the civil law, charity-legacies have the 


h . 
Fa, — yy preference to all others, 


taken as part of 
- funerals, and ſono abatement. (a) Ante vol. 1, Tate verſus Auſtin, 265. Mafters verſus 


Maſters, 462, and Attorney General verſus Hudſon, 675. 

With reſpect to the 30. given to the poor of three ſeveral 
pariſhes, theſe the Court looked upon as part of the funeral, 
and as d/es at the funeral; and therefore held, that no abate- 
ment ought to be made out of them. 


But as to the g J. a- piece given to the ſervants, tho' theſe 
had been paid by the executors, who deſired an allowance on 
account thereof, yet the Maſter of the Rolls ſaid, he could not 
break into the rule, for then there would be no knowing where 
to ſtop z wherefore theſe legacies were to abate in proportion. 


6o 1. legaey te to Laſtly, it was urged, that the 60 J. a- piece given to the exe- 
eee your for cutors being ſaid to be for their care and pains, the ſame be- 
- Ea pains, 
- incaſe of adefi= came a debt: and the executors, virtute officiz, being intitled to 
ciency, hall 
abate in propor- a preference, might pay ſnch their own debt firſt, 
tion. 
Sed per C': The executors, if they pleaſe, may renounce ; 
andthe legacies to them are but legacies, and ſhall abate in pro- 
portion (1) : it cannot be a debt, in regard that can never be 


a debt to che executors, that was not ſo to the teſtator. 


(1) So Fretauell v. Stacy, 2 Vern. 434. Anon. 2 Atk. 171, 


DE 
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Maxwell ver/us Wettenhall. (1) Caſe 7. 
Ix this caſe the ſollowing points were reſolyed: 2 
I, If one gives a legacy charged upon land which yields 2 Eq. Cs. Ab. 
rents and profits, and there is no time of payment mentioned _ ry 1. . 
in the will, the legacy ſhall carry intereſt from the teſtator's $73- pl. 5: "oi 


death, becauſe the land yields profit from that time, what time a le- 
. gacy ſhall carry 


intereſt, If a legacy be given out of land, it carries intereſt from the death of the teſtator, becauſe 
land yields profits. 


2dly, But if a legacy be given out of a perſonal eſtate, and Ifoutof perſonal , 


ab ſtate, it yields - 
no time of payment mentioned in the will, this legacy ſhall — — — 


carry intereſt only from the end of the year, after the death of =" _— 
the teſtator; and Lord Chancellor, upon a debate from what if atime of pay- 


time intereſt ſhould commence, ſaid, that he took this ta be enge men- 
:er-(t from that 


tioned, then in- 
the ſettled difference. (2) 


time, 


——}_. 


— 


(1) Reg. Lib. B. 1721. fol 480.— 
The ſpecial matter of the maſter's re- 
«« port made in this cauſe coming on to 
de heard, the queſtion thereon being, 
*« whether any intereſt, and from what 
time, ſhall be paid for ce: tain legacies 
„ given by the will of the ſaid teſtator 
„G. Mood, and the counſel for the ſaid 
*« legarees inſiſting, that the ſaid lega- 
*« cies having been charged on the real 
*« eſtate in queſtion, there hath been 
*« raiſed by the rents and profits, and 
te by the ſale of the ſaid eſtate, and 
by other parts of the fund by the 
*« decree appointed to be applied in 
payment of the ſaid teſtator's lega- 
« cies, not only ſufficient for the pay- 
ment thereof, but that it appears by 
the ſaid maſter's report, that there 


C 3 


„ will be remaiting in his hands the 


„ ſum of 1851 /. aad that they ought 
* thereout to be paid intereſt for their 
*« reſpective legacies from the time of 
e the death of the ſaid teſtator, 
*« lordſhip declared that it ſhouid be re- 
u ferred back to the maſter tocompute 
«« jnterelt on the ſeveral legici-; at 5 4. 
« per cent. from the time of the death 
* of the ſaid teſtator to the time the 
* ſaid purchaſe money wa* brought 


« before the faid maiter, from which + 


time they are to have their propor- 


tion of the intereſt which has been 


«© made thereon.” s 


(2) So Lloyd v. Williams, 2 Atk. 108, - * 


Beckford v. Tobin, 1 Vez. 308. Bil on 
v. Saunders, Bunb. 240. Et vide Stone- 
houſe v. Evelyn, poſt 3 vol. 253. 


; 3dly, 


His 


P * 


26 
Mazwi fk v. 


Wirrkx- 
HALL. 


+ If a legacy be 


given only out 
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3dly, If a legacy be given charged upon a dry reverſion, / 
here it ſhall carry intereſt only from a year * after the death. 
of the teſtator, a year being a convenient time for a ſale. 


of a reverſion or remainder, it ſhall not yield intereſt but from the end of the year. 


*27 
If out of a per. 
ſonal eſtate, 
conſiſting of 
mortgages, or 
funds carrying 
Intereſt, then 
it ſhall carry in- 


Atbly, If a legacy be given out of a perſonal eſtate, conſiſt- 
ing of mortgages carrying intereſt, or of ſtocks yielding pro- 
fits half-yearly, it ſeems, in this caſe, the legacy ſhall carry 
intereſt from the death of the teſtator. 


tereſi from the death of the teſtator. 


Ik alegicy be 


brought into 
court, legatee 
Mall loſe the in- 
tereſt while the 
Jegacy remains 
In court; but 
If the legacy is 


the court 
ont at 
nteieſt, legatee 


to have ſuch in- 
tereſt. 


Legatee or cre- 
ditor coming in 
before a matter , 
for his legaey or 
debt, ſhall bave 
His coſts. 


If one by will 
charge his land 
with the pay- 
ment of his 
debts, this is 
like a mo tgage 
for his debts, 
and will make 
the ſimple con- 
tract de bts carry 
Interel.. 


5thly, If a legacy be brought into court, and the legatee 
has notice of it, ſo that it is his fault not to pray to have the 
money, or that the money ſhould be put out, the legatee, in 
ſuch caſe, ſhall loſe the intereſt from the time the money was 
brought into court; but if the money was put out, the legatee 
ſhall have the intereſt, which the money put out by the court, 
did yield, 


6:hly, A legatee or creditor coming in before the maſter, 
and not party to the cauſe, ſhall have his coſts ; for it was in 
his power to have brought a bill for his legacy, or debt, which 
would have put the eſtate to further charge, 


thy, Lord Chancellor ſaid, that *twas the daily practice, 
if a man deviſed his lands for the payment of his debts, this 
deviſe makes the land as a ſecurity or mortgage ſor all the teſ- 
tator's debts, as well thoſe by ſimple contract, as otherwiſe, 
and the ſimple contract debts ſhall carry intereſt, as the land, 
which is the fund, yields annual profits (1), | 


(1) Sed contra, Barwell v. Parker, Ferrers, 1 Bro. Cha. . 41. et vide 
2 Vez. 363. Earl of Bath v. Earl of Car v. Counteſs of Burlington, ante 1 
Bradford, 2 Vez. 587. Shirley v. Earl vol. 228. 
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2 


Gore verſus Gore. B. R. Cife 8. 


(Argument for Edward Gore the plaintiff.) 


HIS caſe came on before Lord Chancellor Macclesfield, OR. 1. 
who direcled it to be referred to the Judges of the Burman, K. B. 
: 7 e | + 229. 
King's Bench for their opinion. _— 355+ 
10 Mod. 501. 
2 Eq. Ca. Ab. 339- pl. x2. A. ſeiſed in foe has two ſous H. and C. both unmarried, and cev les his 
land to truftees for 500 years, In truſt to pay 501. per annum to his eldeſt ſon B. for life with pow- 
er of diftreſs, and on ſeveral other truſts, (ſame of which are remote), remaiader to the firſt, and eve- 
ry other ſon of B. in tail, remainder to C. rhe ſecond fon for life, remainder to his firſt, &c. ſon ia 
tail, remainder over, By the better opinion, this a god executory deviſe to the firit ſon of B. 


The teſtator William Gore had ſeveral ſons, Thomas and 
Edward Gore, &c. and ſeveral daughters ; and being ſeiſed 
in fee of divers manors and lands, did, by his will dated 14th 
July 1718. deviſe theſe lands, &c. to truſtees for 500 years, 
and after the determination of that term, to the firſt fon of his 
eldeſt ſon Thomas (who was then a batehelor) to be begotten 
in tail male, and ſo to every other ſon of the body of Thomas 
to be begotten in tail male ſucceſſively 


Remainder to the teſtator's ſecond ſon Edward for life, re- 
mainder to his firſt, c. ſon in tail male fucceſſively, with 
divers remainders over, 


The truſt of the term of 500 years was, to pay the teſtator's 
debts and legacies, which were conſiderable, and like wiſe to pay 
gol. per annum annuity to the teſtator's eldeſt ſon for his life, 
with a power for his ſaid eldeſt ſon to diftrain for the fame, 
if in arrear, with a power to the teſtator's younger ſon Edward 
to charge the premiſſes with 10001. a- piece for his younges 
ſons or daughters, payable at twenty-one, and with a mainte- 


nance for them in the mean time, not exceeding the intereſt 
of their portions ; the truſtees to raiſe ſuch portions, ard main- 
tenance out of the term for 500 years, and when all the truſts 
of the term were performed, then the term to attend the in- 
heritance, 


Alſo the teſtator declared, that the reaſon why he gave his 
eldeſt ſon Themas no more than 501. per annum, was, becauſe 
bis ſaid eldeſt ſon had ſtood him in a great deal of money, and 

C4 was 
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was to have 400“. per annum, in lands in Wiltſhire, immedi- 
ately after his [the teſtator's] death. 

In the February following the teſtator died, leaving his 
eldeſt ſon' Thomas then a bachelor, who afterwards married, 
and had a ſon. 


The firſt queſtion was, whether the deviſe to the firſt ſon of 
Themas (the teſtator's eldeſt ſon) was good ? 


2dly, In whom the freehold of the premiſes did veſt at the 
death of the teſtator? 


And I argued before the judges, in behalf of the younger 
ſon Edward Gore. | 

As to the points in queſtion, the caſe may be put in very 
few words, and is but this : 

The teſtator Millium Gore, ſeiſed in fee of the premiſſes in 
queſtion, deviſes them to truſtees and their heirs, to the uſe 
of the ſaid truſtees for 500 years, upon ſeveral truſts yet ſub- 
ſiſting, and likely long to continue, and from and after the 
determination of that eſtate, then to the uſe of rhe firſt and 
every other ſon to be begotten of the body of the teſtator's 
elde ſt ſon Thomas Gore, in tail male ſucceſſively, remainder to 
the uſe of the teſtator's ſecond ſon Edward Gore for his life, 
with remainders over. The teſtator dies, and at his death, 
his eldeſt ſon Thomas had no ſon, but afterwards the teſtator's 
eldeſt ſon Themas has a ſon, + (the now defendant 1 /liam 
Core,) upon which the queſtion is, whether this ſon of Thomas 
Gyre, born after the teſtator's death, be intitled to the pre- 
miſſes ? 


And I humbly take it, that the ſon of Thomas Gore, born 
after the death of the teſtator, is not intitled to the premiſles 
in queſtion, 

I cannot ſay, nor can the other ſide inſiſt, that at the time 
when the teſtator W///am Gore made his will, whereby he de- 
viſed the premiſſes to truſtees for 500 years, remainder to the 


+ firit ſon of the body of his eldeſt fon Thomas Gore, to be be- 


gotten in tail male, that the deviſe over of this remainder, to 


—_—_ 
— 


+ im. Gore is mentioned improperly in this place, his birth having happened 
ſome time aiterwards, (vide poſt. 64.) and occaſioned the reporter's arguing the 
caſe a ſecond time ta g. R. The reader will perceive this miſtake has ariſen by 
tranſcribing the cale as ſtated in the ſecond argument. 


ſuch 
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ſuch firſt ſon of Th-mas Gere, was in all events, void at the 
time of the making this will. No; by poſſibility it might 
| have been a good deviſe: it might have been a good deviſe, 
even by way of remainder, becauſe it was at the time of 
making the will, poiliie, that this Thomas Gore the teſtator's 
eldeſt ſon, might have a ſon born after the nucking the will, 
and before the teſtator's death; and tho? this may in ſome re- 
ſpecds, be ſaid to be no will until the death of the teſtator, 
yet after the death of the teſtator, in caſe of a deriſe of land, 
(which is the preſent caſe,) a will, in many reſpects, relates 
to the (a) time of the making ; and therefore if I deviſe all my 
lands, and afterwards purchaſe more lands, this will ſo far 
relates to the time of making it, as not to paſs the after-pur- 
chaſed lands; nay, tho' the teſtator ſignifics his expreſs in- 
tention that his after-purchaſed lands ſhould paſs; or if the 
teſtator deviſes all the lands which he ſhall die ſeiſcd of, yet 
this wil! not paſs lands purchaſed ſubſequent to the making of 
the will; as was adjudged in this court in the cafe of Bunter 


and Gok, 1 Salkeld 257. 


It is truc, it is ſhewn in this caſe, that the will is dated 
the 14th of July 1718. and that the teſtator's ſon Thomas 
Gore was then a bachelor, and that the teſtator died in February 
following ; yet as it is wholly uncertain, when any perſon 
living is to die, ſo at the time when tlie teſtator made this 
will, it was then wholly uncertain how long afterwards the 
teſtator migkt live. It could not be then known, but that the 
teſtator might live ſo long after the making the will, as that 
his eldeſt fon Themas Gore might have a ſon born in the ſaid 
teſtator's life-time, and the ſubſequent event, or what hap- 
pened afterwards, will not alter what the law was at the time 
of making this will. 


Then I would ſuppoſe, that after the making this will, the 


teſtator's eldeſt ſon Thomas Gore had had a ſon born in the 


life of the teſtator, how would this ſon have taken, whether by 
way of remainder expectant upon thus 500 years term, or by 
way of executory deviſe ? 


Plainly ſuch ſon would have taken by way of remainder, 
and not by way of executory deviſe z for then the caſe would 
hare be:n but this: the teſtator deviſes lands to truſtees for 

. 500 


* 


Goun v. 
Gor. 


(a) Vide val. 1. 
97. Lord Bin- 
don v. Earl of 
Surf, k, and 
Wind v. Al- 
bone, 575. 


[30:3 


. 


De Term. 8. Trin. 1722. 


500 years, remainder to the firſt ſon of the teſtator's eldeſt ſon 
Thomas Gore to be begotten in tail male, remainder to the teſta. 
tor's ſecond ſon Edward Gore for his life, and Thomas Gore the 
teſtator's eldeſt ſon, has no ſon born at the time of making the 
will, but afterwards (and in the life-time of the teſtator) has a 
ſon, and then the teſtator dies; it ſeems there can be no doubt, 
but that this ſon of Thomas Gore, born after the making the 
will, and in the life-time of the teſtator, would have been 
intitled to the premiſſes, and would have taken by way of re- 
mainder, and not by way of executory deviſe. 


Wherefore, ſince in the preſent caſe it was poſſible, at the 
time of making this will, that the deviſe over of the premiſſes 
to the firſt ſon of Thomas Gore, might have taken effect by way 
of remainder, by the birth of a ſon in the life-time of the ſaid 
teſtator, and after the making the ſaid will; and ſince it is 
laid down as a rule in the caſe of Purefoy and Rogers, (2 Saund, 

388.) that where a deviſe might ever take effect as a contin- 
gent remainder, in ſuch caſe, it ſhall not operate as an exccu- 
tory deviſe 3 if, where a deviſe over might operate but as a 
contingent remainder, which is but a precarious eſtate, and at 
the mercy of the tenant for life to deſtroy when he pleaſes, I 
ſay, if even in that caſe the deviſe over ſhall not take effect as 
an executory deviſe, I ſubmit it to your Lordſhips, whether the 

ent caſe is not within that rule, and to receive the like 
conſtruction. 


But for argument-ſake, taking this point to be againſt me, 
{till the principal caſe is for me. 


Firſt, I may take this for granted, PORE in the preſent caſe, 
where the deviſe is to the truſtees only for 500 years, with re- 
mainder to the firſt ſon of Thomas Gore to be begotten in tail 
male, and Thomas Gere has no ſon bern in the life of the 
teſtator : 


That this remainder cannot operate as a contingent remain- 
der, becauſe there is no freehold to ſupport it, and that there- 
fore, as a contingent remainder, this is void. 


So that the only way to make good this deviſe over to the 


firſt fon of Themas Gore, muſt be to conſtruc it an executory 
deviſe, 


And in favour of this conſtruction, it has been much in- 
ſiſted upon, that i in the deviſe over to the firſt ſon of Thomas 
Gere 


2 
c 
\ 
t 
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Gore to be begotten, theſe words [to be begotten] import a 
future and executory deviſe, and make the caſe different from 


what it would have been, if ſuch deviſe over had been to the 
g rſt ſon of Thomas Gore begetten. 

| Now the words begotten and to be begotten, procreatis and pro- 
creandir, have been always held to be the very (a) ſame, as is 
expreſsly faid in 1 If. 20. 6. 

And tho' it may be objected, that admitting the words be- 
gotten and 79 be begotten, may be the ſame in caſe of a deed, yet 


33 


Gonr . 


chat it will be otherwiſe in caſe of a will, which is the preſent 


caſe: 

Yet that theſe words are exactly the ſame in caſe of a will, 
25 in the caſe of a deed, has been determined in the court of 
chancery. 2 Fern. 545. Cook verſus Cot, Paſche 1700. 
Where the deviſe being to the iſſue of J. S. begotten, the 
then Lord Keeper, in the determination of that cauſe, declared, 
that the words begotten, or to be begotten, make no manner of 
difference, but are the ſame, as well in conſtruction of wills, 
as ſettlements, and take in all the iſſue afterwards begotten, 


In the preſent caſe, where the deviſe is to the firſt ſon of 
Thomas Gore to be begotten, ſuppoſe Thomas Gore had had a 
ſon born before the making of this will, and never had any 
other child : ſurely according to theſe authorities, ſuch ſon, 
tho' born before the making of the will, would have taken 
the premiſſes, and that by virtue of the words 10 be begotten, 


I would beg leave to put this caſe a little further : 


Suppoſe the teſtator had one ſon born before the making of 
the will, and had deviſed his lands to his firſt ſon to be begot- 
ten, and then had a ſon born after the making of the will, 
which of theſe two ſons ſhould take ? 


Why ſurely the eldeſt on, and that by virtue of the deviſe to 
the teſtator's firſt ſon to be begotren, tho? he was born before the 

And if this be fo, it is a demonſtration, that the words be- 
gotten and to be begotten are the very ſame. 


Accordingly as they have been, and are, frequently uſed 
promiſcuouſly in moſt deeds or wills, where an eſtate tail is 
created, and are now become almoſt technical words: 


It 
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It might be at this time of day of dangerous conſequence, tg 
put upon them a new and different conſtruction from that 
which the uniform reſolutions, as well of the courts of law, az 


- equity, have agreed to give them. 


But for argument-ſake, taking this point to be alſo again 
me, 

Still I humbly inſiſt, that the deviſe in the principal caſe, 
being to the truſtees for 500 years, and from and after the 
determination of that eſtate, to the firſt ſon of the body of 
Thomas Gore to be begotten, this deviſe over to the firſt ſon of 
Thomas Gore in tail, cannot be good by way of executory de- 
viſe, . for theſe reaſons : 


Firſt, Becauſe the deviſe over to the firſt ſon of Thomas Gere 
to be begotten, is not limited to take effect within the compaſs 
of time which the law allows for that purpoſe ; for though 
Thomas Gore had a ſon afterwards, yet that ſon does not take 
2 legal and alienable eſtate, until the precedent term of 508 
years is determined, 


And in the next place, this deviſe over to the firſt ſon of 
Thomas Gore to be begotten in tail, and which is expectant 
only on a term for years deviſed to the truſtees, cannot be good 
as an executory deviſe, becauſe the freehold of the premiſſes 
cannot, in this caſe, deſcend to the heir at law of the teſtator, 
there to wait, until the executory deviſe takes effect, without 
which ſuch executory deviſe cannot be good. 


Now I ſay, the frechold, in this caſe, cannot deſcend to the 
teſtator's heir at law, becauſe it is deviſed over by this will 
from the heir at law, to ſeveral perſons in ꝙ for their lives 
ſucceſſively. 


Thirdly, Another reaſon, why this deviſe over to the firlt 
ſon of Thomas Gore to be begotten cannot operate as an exe- 


cutory deviſe, is, becauſe it is deviſed to this firſt ſon as a re- 


mainder, and therefore cannot take effect as an executory 
deviſe, | | 


Firſt, Then take it, that this deviſe being to truſtees for 
$00 years, and afterwards to the firſt ſon of Thomas Gore to 
be begotten 1n tail male, the ſame is too remote a deviſe over 
to take effect as an executory deviſe, 


And 


„% „ ww rm... „% „ 


- 
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And here I would not enter into that large field of learning 2 1 
of executory deviſes; I would not trace out their original, ; 


7 when they began, nor would I examine into the progreſs they v 
2 have made; only this I may ſay, they obtained from the court =_— 
* their firſt commencement not without great difficulty ; and as 
to their progreſs, it has not been allowed without great reluc- | 
& tancy, hardly without continual entries of proteſtations, (if : 
I may be permitted to ſay ſo) that the court would not go one 
| jot further than the former reſolutions had carried them, and 2 
> had almoſt repented of having gone ſo far. a 
f I would juſt beg leave to mention ſome expreſſions made 
f uſe of by Lord Chief Juſtice Treby, in the delivering of his opi- 5 
4 nion in the caſe of Scattergoed and Edge, (a) that his Lord- (a) Vide Salk. 
« ſhip had obſerved theſe executory deviſes had introduced *3®: 
4 « many intricate queſtions not known to the plainneſs of the 
3 « common law; that for this reaton he would be always 
b « againſt the leaſt enlargement of that time, to which former 
e « reſolutions had confined them, and that he would do nothing 
9 « jn favour of ſo inconvenient an eſtate.” 


So that I take it for granted, if it can be made appear, that 
f the allowing of this executory deviſe will be to carry it any 
t thing farther than has been yet done, this alone will be a ſuf- 
| 


ficient argument againſt it. 


Having ſaid thus much, I would not repeat what the learned 
+ counſel on my ſide inſiſted upon in his argument, © that Mr. Bootle, 
* every executory deviſe mult be confined to one or more con- 
« current life or lives, or elſe it would be void; and that this 
| © executory deviſe might exceed that time, in regard Thomas 
Gere might die without a ſon, and leave his wife privement 
* enſient with a ſon, who might be born nine or ten months [ 37 ] 
« after the death of his father Thomas ;” it would be tedious, 
and take up too much of your lordſhips' time, to repeat thoſe 
(ſeveral authorities which he cited, and what he urged upon 
that head; I take it, that all that can be ſaid, has been ſaid 
upon that part of the ſubject, and hope it will have its weight 
with your loi dſhips. < 


What I ſhall inſiſt upon, is, that this deviſe being to the uſe 
of truſtees for 500 years, and from and after the determina- 
von of that eſtate, to the uſe of the firſt ſon to be begotten of 

the 
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the body of Thomas Gore in tail male, this deviſe over to de 
firſt fon, '&fc. is a void deviſe, becauſe'it cannot take effect 

until after the determination of the term of 5300 years, and 
will not veſt upon the birth of this firſt ſon of Thomas Gore, fy 
as to become a legal and transferable eſtate, until the 5300 
years term is determined. 


/ 

But before I come to this point, I would ſpeak a word with 
regard to this term of 500 years deviſed to the truſtees, and 
which is limited precedent to the deviſe over to the firſt ſon, 
Sc. As to this term of 500 years, if a court of law were to 
take notice of the nature of the truſts declared thereof, (which 

996 methinks they ſhould” not, being a matter merely of equity, 
3 but if a court of law will take notice of truſts in equity, they 
may ſee, that tlie truſts of this term are ſuch, as (for ought ap- 
| pears to the contrary) may laſt as long as the term itſelf ; the 
truſts are not only to pay ſeveral annuities for lives, but to pay 
ſeveral great debts, and conſiderable portions to the teſtator' 
younger children, with intereſt, and alſo — portions 
given by the codicil. 


[38] But beſides this, by the will, the two younger ſons of the 
teſtator, when they ſhall be in poſſeſſion, have a power to 
charge this 300 years term with portions for their younger 
children, payable at their ages of twenty-one and to their 
daughters at twenty-one or marriage, with maintenance in the 
mean time, not exceeding the intereſt of their portions, and 
the like power for the teſtator's eldeſt ſon to charge the term 
with portions to his younger children, 


© 


So that the children, who are to take theſe portions to be 
charged upon this 500 years term, may not be yet born, not 
born tor theſe many years, and after their birth they are not 
to receive their portions till twenty-one, neither is there any* 
proviſo for making void the term, even upon the payment of 
all theſe debts, portions and annuities. 


There is indeed a proviſo, that if the perſon, next in remain- 
der after this term of 500 years, ſhall, to the good liking of 
the truſtees, ſecure the payment of theſe annuities, debts, ans 
portions, then the term ſhall attend the reverſion, 
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But whether the next perſon in remainder ever will, or ever 
can, or ever ſhall think it worth his while to give ſuch ſecu- 
rity, does not appear. 5 

Tho! ſurely in the caſe of a truſt, and ſuch a truſt, ſo likely 
to continue for ſo very long a duration, it is not probable a 
court of law will take notice of ſuch a truſt, or how long 
the ſame is to laſt ; here it is made part of the caſe, 
that it is not yet determined, and it does not appear when it 
wall. 

So that I take it, this term of 500 years muſt be looked 


upon in a court of law, as an abſolute term for ſo long a time, 


and that the truſts thereof are quite out of the caſe. 


Then the caſe is no more, than that the teſtator deviſes the 
premiſſes to A. for 500 years, and from and after the deter- 
mination of that eſtate, then to the firſt ſon of Thomas Gore 
to be begotten in tail male, with a remainder to Edward Gore, 
ſecond ſon of the teſtator, for his life, &c. 


And here it ſeems to me, that the deviſe. over cannot, by 
way of executory deviſe, (as the other fide wpuld have it ope- 
rate) paſs or veſt any legal or transferable eſtate in this firſt 
ſon, until the determination of the 500 yearꝭ term. 


As to this, the nature of an executory deviſe is to be conſi- 
dered, 

Now every executory deviſc is to be conſidered as an origi- 
nal deviſe, not depending upon any precedent eſtate given by 
the will, but is an eſtate which is to ariſe and ſpring up in poſ- 
ſeſſion at the time appointed for that purpoſe, and then, and 
not till then, to take effect as a legal and alienable eſtate. 


In the mean while, the deviſe is rightly and properly called 
an executory deviſe. 


Perhaps a term ſo long as five hundred years may look a 
little ſhocking z and in (a) antient times theſe long terms 
were not uſual ; terms for years, tho* never ſo long, were 
formerly but little regarded in law, as they were at the mercy 
of the remainder-man, or reverſioner to deſtroy them; for 
theſe termors could not falſify, in caſe of a/feigned recovery 
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Senn ſuffered by the remainder- man or reverſioner, until this way 


remedied by ſtat. 23 H. 8. cap. 15. 


In the preſent c ſe, inſtead of this long term of five hundred 
years, I would put the caſe of a term of five years only, for 
the alteration of the term can make no alteration of the law, az 


to this point of the eltate's veſting. 


Suppoſe then the teſtator, in the principal caſe, had deviſed 
the premiſſes to A. for five years, and after the determination 
of that term, to the firlt ſon of Thomas Gore, to be begotten in 


tail male, 


And ſuppoſe that after the death of the teſtator, and within 
this term of five years, Thomas Gore had had a fon born, yet I 
take it that, until the five years had determined, no legal or 
alienable eſtate had veſted in this firſt fon of Thomas Gore, 


If any legal eſtate would have veſted in ſuch firſt ſon, r. 
upon his birth, it muſl have veſted in him as a remainder, that 
is, the truſtees muſt have been poſſeſſed of the term for five 
hundred years, (or for five years, as I would now call it,) re- 
mainder to the firſt ſon of Themas Gore (being born) in tail 
male, | 

But with ſubmiſſion, that eſtate which at firſt, at the mak- 
ing of this will, and at the death of the teſtator, was an execu- 
tory deviſe, can never afterwards be turned into, or become a 


remainder, nor can it be claimed as a remainder, but muſt 


continue an executory deviſe, until it takes effect in poſſeſſion, 


This point would appear in a clearer light, if I might ſup- 
poſe, thit at the time of the teſtator's making his will, this 


Themas Gore had had a ſon born. 


In regard that then, by the deviſe of the premiſſes in queſ- 
tion to the truſtees for 500 years, and from and after the de- 
termination of that eſtate, to the firſt ſon of Thomas Gore, Oc. 
this had been a common plain veſted remainder in ſuch firlt 
ſon of Thomas, Cc. 


But it happening, in the preſent caſe, that Thomas Gore 
had no ſon born at the making of the will, nor at the death 
of the teſtator, and the precedent eſtate being only a term for 


years, and conicquently unable to ſupport a coutingent re- 


mainder 
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t>mainder, and therefore this being void as a remainder, for 


this reaſon, ſay they on the other ſide, we do not claim the 
premiſſes by way of remainder, for as ſuch it would be void, 
but our title is by way of executory deviſe. 


The conſequence of which muſt be, that they will be 


obliged to abide by this as an executory deviſe, and it can 


never afterwards operate as a remainder, 


Whereas, if the eſtate in the premiſſes were to veſt in the 
firſt ſon of Thomas Gore upon his birth, as a legal eſtate, it 
mult be in him as a remainder expectant upon the term for 
500 years in the truſtees, | 


But tho? I do inſiſt, that no legal eſtate can veſt in the firſt 
ſon of Thomas Gore upon his birth, until the determination of 
the precedent term, either by way of remainder, or otherwiſe, 
yet if this precedent term were but for five years inſtead of 
five hundred, or for any term not too long for an executory 


deviſe to wait and expect, I might admit, that if the teftator 


in the preſent caſe had deviſed the premiſſes to truſtees for 
five years, or for thirty years, and afterwards to the firſt ſon 
of the body of Thomas Gore to be begotten, and Themas Gore 
had had a ſon born within the term of thirty years, that a ſort 
of right or poſſibility might have veſted in ſuch ſon upon his 
birth, and ſuch a poſſibility as would have deſcended to the 


heirs male of his body, tho ſuch ſon had died before the de- 


termination of the term, and yet this would be no legal 
eſtate. 


But this is no new notion, being exactly agreeable with 
another caſe ſettled and adjudged of an executory deviſe too, 
and that is, where a man poſſeſſed of a term for 1000 years 
deviſes to A. for life, remainder to B. his executors and ad- 
miniſtrators during the reſidue of the term, and dies. 


Here A. the firſt deviſee has, during his life, the whole in- 
tereſt in the term, and B. the deviſee over, notwithſtanding 
the manifeſt impoſſibility that A. ſhould outlive theſe 1000 
. years, has, in notion of law, but a poſſibility ; wherefore, 
tho” it was for ſometime held, that ſuch intereſt would not ſo 
much as go to executors, (Are 831. Price verſus Almory,) 
which difficulty is now got over, and the law altered in that 
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Point, yet it is fill held and reſolved, that B the deviſee over 


of the term, has no (a) legal intereſt therein, and that he hay, 
but a poſſbility, which, he can neither aſſign, grant over, or 
deviſe. So is 4 Co. 66. b. Fulꝛuood's caſe, 10 Cor 47. b, 


| Lampet's caſe, 1 Sid. 187. Cooke verſus Bellamy, 


From hence it is . that one may have an ;ntereſd; or 
poſſibility, and yet no legal eſtate ; and in caſe the precedent 
term in the preſent caſe were but for five, or thirty years, with 
remainder to the firſt ſon of Thomas Gore, ſuch firſt ſon, if 
born within the five, or within the thirty years, might, on his 
birth, have an intereſt or poſſibility, but no legal eſtate, until 


the determination of the precedent term. 


But in the principal caſe, the precedent term being for ſo. 


long a time as 500 years, this is too long for an executory 
deviſe to wait, and therefore void, by reaſon of the remote- 


neſs of its commencement. 
| Beſides, as in the preſent caſeI have ſaid, that every exe- 


cutory deviſe is an original deviſe, and independent upon any 


precedent term, it ſeems the ſame, as if the precedent term 


were out of the caſe, in every reſpect, except to denote and 


aſcertain the future time, when the exccutory deviſe is to take 
effect. 


And therefore I would mention ſome caſes in the books of 
executory deviſes without any term limited before them, or 
any contingency attending them. 


In I Lut. 798. Clark verſus Smith, this caſe is mentioned 


by the court, and admitted to be law: A. ſciſed of land in 


fee, deviſes to B. in fee, to commence and take effect fix 
months after the teſtator's death, this is plainly a good execu- 
tory deviſe, and will take effect at the end of ſix months after 
the teſtator's death, | 

But it is expreſsly held there, that during thoſe ſix months, 
the eſtate deſcends, and continues in the heir at law of the 
teſtator. 


Conſequently it does not veſt in the deviſee during the fix 
months; for one and the lame eſtate cannot be at the ſame 
time intirely in two different perſons, (viz.) in the heir, and 


in the deviſee, and as the freehold and inheritance is in the 


heir, 
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heir, and out of the deviſee, ſo the deviſce, for theſe ix 
months, cannot alien, or aſſign over ſuch eſtate. 


And as fix months way the time mentioned j in that Fr the 
hy will be the ſame, were the deviſe to take effect ſix years 
after the teſtator's death ; for during that time, no legal eſtate 
being veſted in the deviſee, the ownerſhip of the eſtate would 
be wholly locked up. 


Of the fame nature with this, is another cals ſolemnly | oY 
judged upon a ſpecial verdict, in Cro. Alia. 878, Pay's caſes 
one ſeiſed in fee deviſed lands to J. S. for five years from 

Michaelmas then next, remainder to the then plaintiff in fee, 
and the queſtion was, whether this was a good deviſe of the 
remainder in fee to the plaintiff? 


05%. It was not a good deviſe of ſuch remainder, becauſe the 
ſame could not veſt in the.deviſee upon the death of the teſta - 
tor; and it being a remainder in fee, expectant upon a leaſe 
for years, the freehold would be in abeyance, which the law 
would not ſuffer ; and that the freehold or remainder in fee 
would not veſt before Michae/mas then next after the teſtator's 
death, becauſe the particular eſtate deviſed for five years was 
not to begin or take effect until that time. 


But adjudged, that this was a. good deviſe. of the remainder 
in fee; for tho' it was admitted, that a freehold could not ex- 
pect, or be in abeyance, yet in that caſe, the freehold and 
fee-ſimple deſcended, and veſted in the heir at law till J7ichael- 
mas, and ſo was not in abeyance, and this made the deviſe of 


the 2 aſter Michaelmas good. 


Now both theſe caſes manifeſtly ſhew, that in ſuch now 
deviſes, the legal eſtate deſcends to the heir at law, till the 
time appointed comes for the executory deviſe to take effect 
in poſſeſſion, and that, in the mean time, there is no legal 
eſtate in the deviſee ; the plain conſequence of which is, that 
he cannot grant over any legal eſtate, but that, during that 
time, the ownerſhip of the eſtate is locked up, and become 


unalienable. 


Then the queſtion comes to be, how long the law will 
zuow that the ownerſhip of an eſtate ſhall be thus intirely 
Ia * locked 


[46] 


happen. 
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locked up, or for how long time an executory deviſe will be 
permitted to wait and expect? 

And this queſtion ſeems in a great meaſure to have been de- 
termined in the caſe of Scattergood and Edge, Salk. 229. where 
it is ſaid by the Court, that twenty, nay thirty years haye 
been allowed a reaſonable time for the commencement of an 
executory deviſe, which ſeems to imply, that no more than 
thirty years would be allowed. 


But can it ever be maintained, that a deviſe of lands to 7, 
S. and his heirs, to commence and take effect 500 years after 
the death of the teſtator, would be allowed? or, to bring it 
nearer to the principal caſe, that a deviſe to the firſt ſon of 
Thomat- Gore to be begotten in tail male, to commence and 
take effect 500 years after the death of the teſtator, would bo 
good ? 

Surely, if a deviſe to a man in ef in fee, to take effect and 
commence 500 years after the death of the teſtator, be void, 
a deviſe in fee, or in tail to the firſt ſon of Thomas Gore then 
not born, to commence 500 years after the teſtator's death, 
mult be at leaſt equally void. 


And yet, in effect, this is the preſent caſe, with this dif- 
ference only, that in the principal caſe, the firſt ſon of To- 
mas Gore (if the deviſe to him were good) would have his 
chance of coming to his eſtate ſooner, in caſe the truſtees for 
the precedent term of 300 years ſhould ever forfeit their 
term; whereas in the caſe I laſt put, the executory deviſe muſt 
wait until the 500 years term ſhall have ended by effluxion of 


time. » 


Though certainly theſe very unſikely and improbable ac- 
cidents for the ſhortning of a term of 5oo years, will never 
be ſo far regarded, as to make good ſuch remote executory 
deviſes to commence 500 years after the death of the teſtator, 
upon a ſuppoſition, that ſuch foreign contingencies might 
happen; and that during all the whole term of 5oo years, 
the ownerſhip of the eſtate is to be unalienable, until that 
foreign contingency of the termors forfeiting their term does 


To 
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To bring the caſe ſtill nearer, if the law be, as I humbly 
inſiſt it is, that every executory deviſe is to be taken as an 
original deviſe, intirely independent on any precedent term or 
eſtate given by the will: 


Then the caſe will be the ſame, as if the precedent term of 
goo years given by the will to the truſtees, had been of other 
lands ; wherefore I would beg leave, upon that ſuppoſition, 
to put the caſe thus: (via.) that the teſtator, in the principal 
caſe, had been ſeiſed in fee of the two manors of Dale and 
Sale, and had deviſed his manor of Dale to truſtees for 500 
years, and by the ſame will had deviſed his manor of Sale to 
the firſt ſon of Thomas Gore to be begotten in tail male, to 
commence and take effect, from and after the determination 
of the 500 years, which the teſtator had before deviſed to the 
truſtees in the manor of Dale, 


In this laſt ca\*, the firſt ſon of Thomas Gore, and deviſee of 
the manor of Sale, would have the benefit of the contingency 
of the truſtees forſciting the 5oo years term; but ſurely the 
deviſe in this caſe to the firſt ſon of Thomas Gore in tail, tho 
with the bencfit of the chance of the truſtees forfeiting their 
term, would be void nevertheleſs, as having too remote a 
commencement, | 


So that (as I apprehend) in the principal caſe, no legal or 
alienable eſtate veſting in the firſt ſon of Thomas Gore until the 
determination of the 500 years term, and during the con- 
tinuance af ſuch whole term the eſtate of the premiſſes, and 
the ownerſhip thereof, being intirely locked up, this is a plain 
perpetuity, and a void executory deviſe to the firſt ſon of Th 
mas Gore, 


Beſides, there is another reaſon, why this deviſe cannot 
take effect as an executory deviſe; and that is, that in this 
caſe the freehold of the premiſſes cannot defcend to the heir 
at law of the teſtator, there to wait until the executory deviſe 
takes effect. The only reaſon, and only foundation of rea- 
fon, that can be giyen for the maintaining of theſe executory 
deviſes of a freehold or inheritance, where there is no diC. 
polition by the will of the freehold, in the mean time, and 
until the executory deviſe ſhall take effect, is, that the free 
D 3 hold 
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hold and fee-ſimple of the premiſſes are * in the mean time to 
deſcend to the heir at law of the teſtator. 


And this is the anſwer, the only anſwer made to the ob- 
jection againſt executory deviſes, and which otherwife would 
be a fatal one; for otherwiſe, and were it not for this anſwer, 
where the deviſe is to one for years, with remainder to an 
unborn perſon in tail or in fee, there the freehold of the pre- 
miſſes would be in abeyance, which the law will not permit. 


But in the principal caſe, the freehold of the premiſſes cay- 
not deſcend to the heir at law of the teſtator, becauſe it is de- 
viſed away from ſuch heir at aw, to the teſtator's Ro, 
Edward Gore. | 

And, the freehold of the premiſſes being actually veſted and 
fixed in the ſaid Edward Gore, it cannot be deveſted and 
fetched back again out of him, and carried to the firſt ſon of 
Themas Gore, when born: and therefore, 

In this caſe the executory deviſe to the firſt ſon of Thomas 
Cut, to be begotten, is void. 

Now, as to this point, I would not ſuppoſe the deviſe, in 
this caſe, by the teftator to the truſtees; to be for ſo long a 
term as 500 years, but I will take it to be for ſome ſhorter 
term, after which an executory deviſe may commence ; as for 
inſtance, a term for ſive years only. | 


And then the caſe would be thus: the teſtator deviſes the 
premiſſes in queſtion to truſtees for five years, and from and 
after the determination of that term, to the firſt and other 
fons of T homas Gore, to be begotten in tail male, ſpcceſſively, 
remainder to Edward Gore the teſtator's ſecond ſon for his life, 
and ſo ta his firſt born, &c. with remainder to ſeveral other 
perſons for their lives, and to their ſons in tail, with remain- 
der to the right heirs of the teſtator. 


Now when the teſtator has deviſed the premiſſes in queſtion 
to truſtees for a term of years, and from and after the deter- 
mination thereof, to the firſt, &c. ſon of Thomas Gore, to be 
begotten in tail male : 

As an eſtate-tail is as much a particular eflate (ſince the 
ſtatute de dns) as an eſtate for life is, I take it, that the 
teſtator has in ſuch caſe a power to deviſe or diſpoſe of by his 


will, the remainder , in fee expectant upou this executory 
1 deviſe 
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deviſe in tail, in che ſame manner, as if the executory deviſe 
to the firſt ſon of Thomas Gore, &c. had been for his life only; 


and in this caſe, the teſtator having by his will deviſed over the 


remainder expectant upon this executory deviſe in tail, unto 
Edward Gore the teſtator's ſecond ſon, for his life, with ſe- 


veral remainders over, this not only prevents the eſtate from 
deſcending to the heir at law, inaid of the executory deviſe, 
but it ſeems pretty clear, that the remainder over deviſed to 


Edward Gore for his life, is a veſted remainder, and a fixed 


eſtate of freehold in him, which by virtue of the will he takes 
by purchaſe ; and, if fo, then this remainder and freehold be- 
ing once veſted in Zdivard Gore the teſtator's ſecond ſon, can- 
not be deveſted, or fetched back, or give way, on the birth of 
the firſt ſon of Thomas Gore. 


I look upon this caſe to be the ſame, as if the deviſe had 
been to the truſtees for a term of years, and from and after the 
determination thereof, to the firſt ſon of Thomas Gore, to be 
begotten, in tail male, with remainder to Zdward Gore, the 
teſtator's ſecond ſon, in fee, inſtead of for life only. 


In which caſe no eſtate whatſoever could deſcend to the teſ- 
tator's heir at law, in aid of, and to make way for the execu- 
tory deviſe to the firſt ſon of N Gore, at the time he 
ſhould be intitled to the ſame. 


And I do not ſee any difference, as to this point, whether 
the fee-ſimple, ot only the freehold, is deviſed away from the 
heir at law; for in either caſe, the executory deviſe to the firſt 
ſon of Thomas Gore to be begotten will fail. 


I would own, if the teſtator had deviſed the premiſes to the 
truſtees for five years, and from and after the determination 
of that eſtate, to the firſt ſon of Thomas Gore, to be begotten, 
in fee ſimple, inſtead of an eſtate-tail, here uo remainder could 
have been limited over, and the fee-ſimple would have deſcend- 
ed to the heir at law of the teſtator, in aid of the executory 


deviſe, and to give way to it, when at the time appointed, it 
ſhould take effect. 


So if the deviſe had been to truſtees for the term of * 


years, and from and after the determination thereof, to the 


firſt ſon of Thomas Gore to be begotten in tail male, without 
deviſiug any remainder over; here alſo the fee-ſimple would 
ND 4 have 
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have deſcended to the heir at law of the teſtator, in aid of = 
executory deviſe, when it ſhould take effect. 


So if the deviſe over had been to the right heirs of the teſ- 
tator, which would be a void deviſe, becauſe the heir, in ſuch 
caſe, would be in by deſcent. 


But it is quite otherwiſe where, aſter this executory deviſe 
in tail, the remainder for life is deviſed over to one in eſe, and 
capable of taking, as here it is to Edward Gore the teſtator's 
ſecond ſon, in regard the freehold being thereupon once veſt- 
ed in him, cannot be fetched back again, or give way to the 
after-born ſon of Thomas Gore. 

This is the known difference, as to this point, betwixt an 
eſtate veſted by purchaſe, and an eſtate veſted by deſcent : as 
if lands were granted to A. for life, the remainder to the right 
heirs of B. and B. has iſſue a daughter, and dies leaving his 
wife enſient with a ſon who is afterwards born, the daughter 
claiming'by purchaſe ſhall retain the lands againſt the * 
mous ſon. 


But if theſe lands had been granted to B. and his heirs, 
and B. had died leaving a daughter, and his wife enfient with 
a ſon who is afterwards born, her title being by deſcent, ſhall 
give way to that of the ſon, 1 Co. gg. Shelly caſe. 3 Ca. 
61. b. Lincelr''s college caſe. 


So in the preſent caſe, where the reverſion in fee deſcends 
to the heir at law, it ſhall give way to the executory dẽviſe, 
whenever the ſon of Thomas Gore ſhall become entitled ; but 
on the other hand, where the remainder, after this execu- 
tory deviſe to the firſt ſon of Thomas Gore in tail, is deviſed 
over, and veſted as by purchaſe, ſuch remainder cannot be 
fetched back, nor will it give way to an executory deviſe on a 
ſubſequent birth. 


Nor do I know any precedent or caſe adjudged, where there 
is a deviſe for years, and afterwards an executory deviſe in tail 
or for life, and after that a remainder over for life, or in fee, 
to a perſon in g, where ſuch an executory deviſe is allowed 
good, BY 

In the caſe of Scattergood verſus Edge (Salt. ubi ſupra) the 


[ deviſe is to one for eleven years, and afterwards an executory 


deviſe 
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deviſe in tail, (as was endeavoured to be made out) but the re- 


mainder was there to the right heirs of the teſtator, ſo that the 


reverſion in fee deſcended to the heir at law, in aid of, and to 
give way to the executory deviſe : whereas, 

Here the remainder is deviſed from the heir at law, and given 
to Edward Gore the teſtator's ſecond ſon ; and if nocaſe has 
gone ſo far, the Court will not (I preſume) carry this caſe fur- 


ther than any former caſe of the like nature, in favour (as has 


been ſaid) of ſo inconvenient an eſtate. 


But further, there is, in the principal caſe, another reaſon 
why there ſhould not be any conſtruftion made for the de- 
ſcending of the freehold of the premiſſes to the heir at law, 
there to wait until the executory deviſe to the firſt ſon of Tho= 
mas Gore ſhall take effect, via.) becauſe if the freehold of 
the premiſſes, upon the teſtator's death, ſhall be conſtrued to 
deſcend to his heir at law (who is the teſtator's eldeſt ſon 


Thomas Gore, ) 


This will merge and deſtroy the rent-charge of 50 J. per 


c of 
the ſame lands. 


And as to this the caſe in ſhort is, the teſtator deviſes his 
lands to truſtees for 500 years, in truſt to pay 530 J. per annum 
to his eldeſt ſon Thomas Gore for his life, but with an exprefs 
power to his ſaid eldeſt ſon, to diſtrain upon part of the pre- 
miſſes for this 50/. per annum rent-charge, and after the deter- 
mination of the 500 years term, then to the firſt ſon of Tho- 
mas Gore to be begotten in tail male. 


Now it cannot be ſaid, that this rent charge of 50 J. per 
annum to Thomas Gore, is only a truſt on the 500 years term, 
becauſe, as there is an expreſs power given by the will to Tho- 
mar Gore to diſtrain upon the premiſſes for this 50/. per annum, 
theſe words alone make it a rent-charge to him iſſuing out of 
the lands; ſo in Lit. ( /ef. 218.) it is ſaid, that granting a 
power to one to diſtrain on land for any annual ſum, creates a 


rent · charge. 


Then the teſtator's eldeſt ſon Thomas Gore having a legal 
title to this rent-charge of 50. per annum, if the freehold of the 
ſame land out of which the rent-charge iſſues, be conſtrued 
to deſcend to him, this will merge, and deſtroy the rent- 


charge 
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Gorr ©. charge created by the ſame will; for it is wholly inconſiſtent, 
for the ſame perſon to have the land itſelf, and the rent iſſu- 
ing out of the land; and I take it, that the legal eſtate of the 
land being deviſed to truſtees for years only, will not prevent 
the merger of the rent, but as the frechold of the land is in 
kim that claims the rent, the latter muſt be extinct : as if the 
cufe were, that A. has a rent of 207. per annum iſſuing out of 
Jand, and the owner of the land were to deviſe the land to 
J. S. for years, remainder to A. (that had the rent) for life, if 
A. agrees to and accepts this deviſe, the rent is gone, for the 
frechold of the rent is merged, ſo that A. cannot have an tate 
for life in the rent; and other eſtate he cannot have therein, in 
regard no other eſtate was granted him, and he cannot have an 
eſtate without a donor or grantor, and ſo the rent is gone. 


[ 54] Wherefore this conſtruction of the freehold of the premiſſes 
deſcending to the teſtator's eldeſt ſon and heir, and thereby 
merging the rent-charge of 50 /. per annum given by the ſame 
will, ſhould be avoided, without an abſolute neceſlity for it; 
and here is no neceſſity for it, foraſmuch as the land may very 
properly and reaſonably be conſtrued to go over to tho teſta- 
tor's ſecond ſon the next remainder-man, a perſon in t, ani 
capable of taking, 


a So, that, in the preſent caſe, there ſeems to Be no foumd:- 
= tion to ſuppoſe the freehold of the premiſſes in queſtion to de- 
fcend to the teſtator's heir at law, there to wait till the execu- 
tory deviſe ſhall take effect. 


And without ſuch deſcent, there is as little foundation te 
maintain this deviſe over to the firſt ſon of Thomas Gore to be 
begotten in tail male, to be good as an executory deviſe. 


I ſhall inſiſt only on one other reaſon, why this devife over 
of the premiſſes to the firſt ſon of 'Thimas Gore to be begotten, 
cannot operate as an executory deviſe; and that is, becauſe it 
is deviſed by way of remainder, 


The deviſe is to truſtees for 500 years, and from and after 
the determination of that eſtate, then to the uſe of the firſt, 
Ec. ſon of Thamas Gore to be begotten in tail male ſuccel- 
kvcly, 


This 


n 
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This is a plain deviſe of a remainder, a deviſe by way of re- 
mainder to the firſt ſon of Thomas Gore, c. 


Now there are the plaineſt differences between the nature of 
a remainder, and that of an executory deviſe. 


if}, There cannot be a remainder without a particular 
eſtate z but there may be an executory deviſe without any 
particular or precedent eſtate, 


2dly, A remainder is ſubject to be diſcontinued, deveſted or 
diſplaced by feoffment or fine, or to be barred by a recovery. 
ry 


But an executory deviſe cannot be barred by recovery, nor 
diſcontinued, nor ſo much as diſplaced, or turned to a right by 
any feoffment or fine ; for whereſoever the land which is ſub- 
jected to this executory deviſe is conveyed, it paſſes with this 
clog chained to it; ſo that it is very reaſonable to infilt, that 
where aneſtateis conveyedas, or by way of a remainder, there it 
ſhall not not operate as an executory deviſe, eſpecially, if there 
be, (as in this caſe there was) at the time of making the will, 
a poſſibility that it might veſt as a remainder, by the birth of a 
ſon in the life- time of the teſtator, and after the making the 


will, 


And in this objection Iam warranted, tho* not byany reſolu- 
tion, yet by an opinion, and that a very great one ; it is that 
of Lord Chief Juſtice Holt, and the reſt of the judges, in a 
caſe which has been cited, but I think this part of it not taken 
notice of; I mean the caſe of Geedright and Grniſh, reported 
(tho' but ſhortly) in 1 Salt. 226. The caſe, as there report- 
ed, is thus: : 


One Knowling, ſeiſed in fee of lands, deviſes them to his 
eldeſt ſon John for fifty years, if he ſo long live, and then fol- 
low theſe words, and as for my inheritance after the term, 


do deviſe the ſame to the heirs male of the body of my 


e eldeſt fon John, and for default of ſuch iſſue, to my youngeſt 
“ fon Richard.” Reſolved, that the deviſe of the remainder 
to the heirs male of the body of the teſtator's eldeſt ſon Jahn 
was void as a remainder, for want of a freehold to ſupport i it, 


And the Lord Chief Juſtice Holt, together with the reſt of 
the Judges, likewiſc held, that this deviſe t to the heirs male of 
the 
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the body of the teſtator's eldeſt ſon John, expectant on this 
term of fifty years, could not operate as an executory deviſe; 
and one of the reaſons given for it was, + becauſe it was de- 
viſed as a remainder; indced another reaſon added to it was, 
becauſe it was limited per verba de praſenti; ſo that each of 
them was held for a reaſon why the deviſe in that caſe could 
not operate as an executory one, and one of them was, be. 
cauſe it was deviſed by way of remainder, 


Beſides, this I may obſerve upon the caſe as reported by Salt. 
(and which in fact were the words of the will in that caſe,) 


That the words there infiſted upon, to make an executory 
deviſe to the heirs male of the body of the teſtator's ſon John, 
are much more proper, and much more adapted for an execu- 
tory deviſe, than the words of the will in the principal caſe : 
in the caſe of Goodright and Corniſh, the teſtator deviſes his 

lands to his eldeſt fon John for fifty years, if he fo long live; 

then follow theſe words, and as for my inheritance after the 
« ſaid term, I do deviſe the fame to the heirs male of my 
« eldeſt ſon John now thefe words in the will are proper 
words to introduce a new original executory deviſe ; and yet 
it was reſolved that they ſhould not operate as an executory 
deviſe z and one of the reaſons given was, for that they im- 
ported a deviſe of a remainder: whereas, 


In the principal cafe, where the deviſe is to truſtees for 500 
years, and from and after the determination of that eſtate, 
then to the firſt ſon of the hody of Thomas Gore to be begot- 
ten in tail male, ſurely no words can be more proper, no 
words more natural to expreſs a limitation of a remainder, 
than to ſay, from and after the determination of the precedent 
eſtate for years, 


And if the words of the will, in the cafe of Goodright and 
Corniſh, ſhall be looked upon ſo much to import a limitation 
of a remainder, as for that reaſon to hinder the deviſe from 
ever operating as an executory deviſe, 


2 


+ Sed Vide 1 Salk. Where the opinion of the Court, asto ls point, is laid 
down with ſome uncertainty, | 
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The words in the principal caſe much more plainly import 
a limitation of a remainder, and therefore, according to the 
opinion in Salk. are not to be conſtrued to operate otherwiſe 
than as a remainder, For which reaſon, in my apprehenſion, 
this deviſe over, in the principal caſe, to the firſt ſon of Tho- 
mas Gore to be begotten in tail male, is void, and cannot take 
eſſect as an-executory deviſe, 

I ſhall only add one thing more, and that is touching the in- 
tention of the teſtator in this caſe, which has been pretty much 
inſiſted upon by the other ſide, as well in this court, as in the 
court from whence the caſe comes. 


It is objected, that the intention of the teſtator in this caſe, 
and in his will too, is in favour of the ſons of his eldeſt ſon Tho- 
mas Gore, and that theſe ſons of the teſtator's eldeſt ſon ſhould 
have preference to the teſtator's younger ſons. 


And perhaps this might be the teſtator's intention ; nay, 
ſuppoſing it was, yet every man's intention in à will, as well 
as in adced, muſt be conformable to the rules of law, or elſe 
it is to be rejected, 

If the teſtator (as here he ſeems to have done) intended to 
deviſehis eſtate in ſuch a manner, as that the freehold thereof 
ſhould be in abeyance ; this intention is contrary to the ſettled 
rules of law, and muſt be rejected. 


If the teſtator intended (as here he ſeems to have done) to 


make an executory deviſe, which is not to take effect within 


that compaſs of time which the law preſcribes for that purpoſe; 
this is contrary to law, and ſuch intention muſt not take place. 


If the teſtator intended (as here he plainly did) that the free- 
hold, veſted in a remainder-man, (the teſtator's ſecond ſon Eu- 
ward Gore) ſhould, after it was thus veſted and ſettled, be de- 
veſted and fetched back again, to give way to a ſubſequent 
birth of a prior remainder-man; this intention is contrary to the 
eſtabliſhed rules of law, and therefore muſt not prevail. 


I would ſuppoſe the facts in the preſent caſe to have hap- 


pened thus: as the deviſe is to truſtees for 500 years, and af- 
terwards to the firſt, &c, ſon of Thomas Gore to be begotten in 
tail male, ſucceſſively, with remainder to the teftator's ſecond 


fon Edward Gore for life, with remainders over prout the will; 


1 would 
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I would ſuppoſe, for argument ſake, that this firſt ſon al 
Thomas Gore ſhould take, and that he had entered upon, and 


enjoyed the eſtate, ſubject to the 500 years term, and that af. 


terwards the firſt ſon of Thomas Gore ſhould die without iſſue, 
and without leaving any brother then in being, ſo that then Ed. 
ward Gore the ſecond ſon of the teſtator, as being the next re- 
mainder-man, had entered, and that afterwards T homas Gore 
the teſtator's eldeſt ſon had had another (poſthumous) ſon : 


There would be no colour, nor would it be contended for, 
if this were the fact, that this ſecond ſon of Thomas Gore, ſo 
born out of time (as I may ſay) born after his brother's death 
without iflue, and after the freehold is gone over to the next te- 


| niainder-man, ſhould, notwithſtanding, be intitled to thiseſtate, 


And yet, in that caſe, the intention of the teſtator is as plain, 
and by the ſame words is expreſſed to be, as much in favour 
of the ſecond ſon of Thomas Gore, as of his eldeſt ſon, and that 
every ſon of Thomas Gore ſhould take in his turn, in preſe- 
rence to the younger ſons of the teſtator. 


But ſtill this intention being contrary to law, is not to be 


regarded, 


But as this will is penned, there is very little room to argue 
from the intention of the teſtator, in favour of the ſons of 
Themas Gore the teſtator's eldeſt ſon ; becauſe he, that argues 
for the intention of the teſtator in this part of the will, muſt 
argue againſt what is the plain intention of the teſtator in 
another part of the will; he that argues to make this a good 
executory deviſe, in Aer of the firſt ſon of Thomas Gore, 
muſt, in order to make good this executory deviſe, endeavour 
to prove, that the premiſles, on the death of the teſtator, did 
deſcend to his heir at law, (viz.) his eldeſt ſon Thomas Gore, 
to wait there, until the executory deviſe ſhould take place, 


But nothing can be more againſt the intention of the teſtator 
than this would be: for the teſtator in his will declares his in- 


tention, in the plaineſt manner, arid in the moſf expreſs words, 


to be that his eldeſt ſon and heir Thomas Gore ſhall only have a 
rent- charge of 50/, a year out of his lands. : 


Nay, not only ſays ſo by his will, but gives his reaſgns 


for it, viz. that his elack ſon Thomas Gore would have 
2 another 
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mother eſtate upon his death, of 400/. per annum in Wilts : 
alſo for that the teſtator had, before that time, ſupplied his 
ſon and heir with divers ſums of money. 

Now when the teſtator has expreſsly ſaid by his will, that 
his eldeſt fon and heir {hall have no part of his lands : 


The other ſide, who at the ſame time muſt admit they argue 
for the intention of the teſtator, muſt inſiſt, contrary to this 
intention, that the frechold and fee- ſimple of all the teſtator's 


{till maintaining the intention of the teſtator, mult ſay, that the 


him. All which are inconſiſtencies, and therefore doubtleſs, 
whatever was the intention of the teſtator in this caſe, it muſt 
be rejected, not only as repugnant to the rules of law, but in- 
deed as inconſiſtent with itſelf. 


As to the other queſtion, which is likewiſe ſent to your lord- 
ſhips for your opinion, (v.) in whom the freehold of the pre- 
miſſes veſted upon the death of the teſtator? 


I take this to be entirely depending upon the former queſ- 
tion; for if the deviſe over of the premiſſes expectant upon 
this term of 500 years to the firſt, &c, ſon of Thomas Gore to 
be begotten, be a void deviſe, as we have endeavoured to 
prove it is, then it neceſſarily follows, that the next remainder 
ſubſequent to this void deviſe, which is the deviſe to the teſ- 


quently the frechold of the premiſſes, upon the teſtator's death, 
mult then veſt in the teſtator's ſecond ſon Edward Gore; this 
is ſo plain a conſequence, that I ſhall give your lordſhips no 
trouble about it. 


Upon the whole matter; if, at the time of making of this 
will now in queſtion, it was poſſible that the deviſe over to the 
firit fon of Thomas Gore to be begotten in tail male, might ope- 


the firit ſon of Thomas Gore had been born in the life-time of 


the teſtator, which at the time of making this wilt was poſſible: 
If 


land ſhall:deſcend to him at the teſtator's death; and-while- 
the teſtator ſays, that his eldeſt ſon ſhall have a rent- charge 
of po /. per annum out of his eſtate, the other ſide who are 


elleſt fon of the teſtator cannot have this rent-charge of 50 J. 
per annum, that being merged by the deſcent of the land upon 


tator's ſecond fon Zdward-Gore, muſt take place, and conſe- 


nate and take effect as a remainder, as it plainly might, in caſe - 
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If the rule in diſcountenance of theſe executory deviſes be, 
that whenever a limitation of an eſtate * might by any poſſ. 
bility take effect as a contingent remainder, there it ſhall not 
operate as an executory deviſe. As take this to be the rule: 


If there be no difference in the legal acceptation of the 
words begotten or to be begotten, as I take it to be ſettled, that 


there is not: 


If this executory deviſe cannot take effect or veſt as a legal 
and alienable eſtate upon the birth of a ſon of Thomas Gore, but 
muſt wait and expect until the term of * * is determin- 
ed, as I conceive it muſt: 


If an executory deviſe to take effect on the a e 


deviſe, as moſt plainly it is: 


If the rule be, that an executory deviſe of à freehold, ex- 


pectant on a leaſe for years only, cannot be good, unleſs in 
caſes where the frechold may deſcend to the heir at law of the 


teſtator, there to wait until the executory deviſe takes effect, 
as I humbly apprehend this to be the rule : 


If in the preſent caſe, the freehold of the premiſſes cannot 
deſcend to the heir at law of the teſtator, the ſame being de- 
viſed over to a third perſon ir eſe, as plainly it cannot: 


IF it be a rule in law, that a freehold once veſted by pur- 
chaſe, cannot be afterwards deveſted, and fetched back again, 
to make way, and give place on the birth of a nearer remain- 


der perſon, as ſurely this is the rule : 


If in caſe of a deviſe over, where it is limited by way of re- 
mainder, it ſhall nor operate as an executory deviſe, which 1 
ſo held in the caſe I have cited: 

If the courts both of law and equity have all declared, that 
they would not advance an executory deviſe one ſingle ſtep 
further than former reſolutions had carried them : 


And if what the other fide now labour at, would be to ex- 
tend them further than ever yet they have been carried, 381 
preſume it would be: 

If any one of theſe ſeveral points be for us, and we ſubmit 
whether they be not all for us: 


Then 
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Then we hope that your lordſhips' opinion will be alſo for us, 
And pray your judgment accordingly for the plaintiff. 


Whereupon all the four judges of the King's Bench that 
then were, (viz.) Pratt, C. J. Powir, Eyre, and Forteſcue 
Aland, juſtices, certified their opinions under their hands, 
« That the deviſe to the eldeſt ſon of Thomas Gore was void; 
« that it could not be good as a remainder, for want of a free- 
« hold to ſupport it; and that it could not take effect as an 
« executory deviſe, becauſe it was too remote, (viz.) after 500 
« years.” But Lord Macclesfield expreſſed ſome diſſatisfaction 
at this opinion of the judges, ſaying, that tho* the law might 
be ſo, yet the term of 500 years being but a truſt term, and to 
be conſidered in equity as a ſecurity only for money, was not 
to be ſo far regarded (at leaſt in equity) as to make the de- 


viſe over void. 


After which the eldeſt ſon Thomas Gore and his brother Ed- 
ward came to an agreement, which was confirmed by the 


court, 


Afterwards Thomas Gore had a ſon and died, and the ſon of 
Thomas Gore bringing this matter over again in Chancery, 
Lord Chancellor King ſent it a ſecond time to the Court of 
King's Bench, where Lord Hardwicke C. J. Page, Probyn and 
Lee, juſtices, certified their opinion againſt the opinion of their 
predeceſſors, (via.) That this was a good executory deviſe, 
and not too remote; for that it muſt in all events, one way 
« or other, happen, upon the death of Thomas Gore, whether 
« heſhould have a ſon or not, and either upon the birch of the 
* ſon, or upon his death without iſſue male, the freehold muſt 


« veſt.” 


Lord Raymond alſo was of this laſt opinion. 


The two certificates were in the words following : „ 


We have heard counſel on both ſides on the queſtion above 
ſpecified, and having conſidered the ſame, are of opinion, that 
the deviſe of the manors above mentioned to the firſt ſon of 
Thmas Gore is void, becauſe he cannot take by way of re- 
mainder, for that there is no freehold to ſupport it; nor 

Vor. II, | E can 
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164 1 
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Caſe g. 


9 Mod. 3. 
2 Eq. Ca. Ab, 
19, pl. 15. 
= pl. 2 5 
letter from a 
father to his 
daughter, by 
which he agrees 
to give her 
3000 J. portion, 
and this not 
ſhewn to the 
man who after- 
wards married 


the daughter, does not take the promiſe out of the ſtatute of frauds, 


CE] t! 4 3 FEES] 
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re amy deviſe, becauſe it is not t to take 
place within that compaſs of time which the law allows; and 
we are alſo of opinion, that the freehold of the ſame manor, 
on the death of the deviſor, veſted in Edward the ſecond ſon, 
—— 1722. ' John Pratt. 
| Littleton Powis, 
R. Eyre. 
J. Ferteſcue Aland. 


Upon hearing counſel on both ſides, and conſideration of 
this caſe, we are of opinion, that the deviſe of the manors of 
Barrow and Southley to the firſt ſon of Thomas Gore is good by 
way of executory deviſe, and that the freehold of the ſaid ma- 
nors, on the death of the deviſor, veſted in his heir at law, 


Jan. 26. 1733. Hardwicke, 
| F. Page. 


E. Prebyn. 
W. Lee. 


Aylife veg Mr. *** Tracy. 


H E plaintiff . one 5 the an of Sir Thona 

Haſle wood, and treated with the father about the mar- 
riage ; the father conſents to the marriage, and writes to his 
daughter, intimating, that he had met the plaintiff Mr. life, 
and had agreed to give him as a portion 3000 J. which the 
plaintiff (he ſaid) ſeemed fully to aſſent to, and that they were 
to meet the next day, when the affair was to be fully conclud- 
ed; and ſubſcribed his name to the letter. 


Accordingly they met and agreed to the marriage, and the 
father gave money, to the daughter to buy her wedding-cloaths 
and the wedding day having been appointed, the father dicd 
before that day, having made his will long before this treaty af 
marriage, and given his daughter only 2000 J. | 


The daughter did not ſhew this letter to the plaintiff her 
intended huſband, whom ſhe afterwards married, and the 
2000 J. legacy was paid to the — the huſband; but - 

2 


[= 


. —, -— 
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did not, neither was he required to make any ſettlement on 4. 
his wife, but was a merchant and freeman of London. 
Lord Chanceller : This being no more than a communica- 
tion, has no ingredient of equity; the huſband made no ſet- 
tlement z he did not know of this letter, it being wrote to the 
daughter, and therefore cannot be ſuppoſed to have married in 
confidence of the letter : ; 


Then he accepted of the 2000/. legacy as the portion, and 
at that time demanded no more, aud the other daughter had 


1. portion. 
De Diſmiſs the bill. (1) 


— 


)—U—ü—U—ä 


— _ 


—_ 


(1) This caſe is very differently ſtated nothing appears but the order of diſ- 
in 9 Mod. 3. In the Regiſter's book miſlal, Reg. Lib. A. 1721. fol. 285. 


Vernon verſus Stephens, Caſe 10. 


T plaintiff brought this bill for a ſpecific perform- EA. Ca. Ab. 

ance of articles entered into by the defendant's father on — 4 9 

Stephens, to the plaintiff, for ſale of the manor of Wheelock in — _ 
ays part o 


Cheſhire fot 1200/1, and 100 guineas. purchaſe ma- 
atterwards 


een lace rotent enter of court to pay the refine by fea a bays end te U thamand gion 
up the articles, and loſe what he had before paid; court will retieve, though theſe orders have not 
been complied with. | 
There had aroſe ſome difficulty about the title, and the 
plaintiff inſiſting that the ſame was not good, without an act 
of parliament, the defendant's father procured an a& of par- 
lament ; upon which the plaintiff paid part of the money, but 
making default in payment of the reſidue, the defendant's 
father brought a bill to have the reſidue of the money, or to be 


diſcharged of the articles, 


Juſt before that bill was ready for hearing, the plaintiff and [ 67 
defendant's father entered into an order by conſent, ſigned by 


both parties, and reciting the articles, by which the plaintiff 


agreed to pay the money by ſuch a day, or in default thereof 
the articles to be delivered up and cancelled, and the defend- 
ant's father to hold the premiſſes diſcharged of the articles. 


Then the plaintift paid 1000/. in part, but made default in 
payment of the reſidue, and entered into another order by con- 
E 2 ſent 


VeaNnon v. 
STEPAENG., 


[68] 


articles. 


locking it up; alſo, at that time, the defendant's father waz 
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ſent ſigned by both parties, whereby a further day was given, 
when, if the money was not paid, the plaintiff agreed to loſe 
all the money which he bad advanced before, and to loſe the 
benefit of the articles, which were to be put into the hands 
of Mr. Ox the counſel, and delivered over to the defendant's 
father in default of payment, and in caſe of ſuch default, the 
lefendant's father to hold the premiſſes diſcharged of the 


The plaintiff Vernon, having again made default, now 
brought this bill to have the purchaſe compleated, on payment 
of what was duc, with intereſt, and to be relieved againſt 
theſe orders. 


Lord Chancellor: Here have been ſolemn agreements that 
ought not ſlightly to be got over; but however, if the de- 
fendant has his money, intereſt and coſts, he will have no 
reaſon to complain of having ſuffered ; on the contrary, it 
would be a very great hardihip on the plaintiff, to loſe all the 
money which he has paid ; lapſe of time in payment (1) may 
be recompenced with intereſt and coſts ; and as to theſe agree- 
ments, they were all intended only as a ſecurity for payment of 
the money, which end is anſwered by the payment of prin- 
cipal, intereſt and coſts. 


In 17520. when the money was to have been paid, there 
was a great ſcarcity of money, they in whoſe hands it was, 


dead, which was the act of God, and his executors not act- 
ing, it was ſome time before the defendant took out admini- 
ftration with the will annexcd of his father, which was the dc- 


— — —— — 


(a) But in Mackreth v. Marlar at 
the Rolls, July 10, 1786, Sir L. Ken- 
ven, Malter of the Rolls, decreed a 
contract for the purchaſe of an ellate 
to be delivered up, the purchaſor hav- 


ing died ſhortly after the contract, and 


a tuit having been initituted tor an 
account of his aſſets, which was then 
depending. The purchalor had agreed 
to compleat his purchate on or before 


the zoth of Nav. 1781. He died on 
the 12th of January following. And 
the vendor filed this bill in the begin- 
ning of the year 1785, The decree 
was that the defendants, the executors 
ot the purchaſor, ſhould deliver up 
the contract to the plaintiff, the ven- 
dor, and that the plaintitt (hou!d retain 
his coſſs out of the Cepoiit, Reg. Liv. 
B. 1785. fol. 728. 


ſault 


dF , ,  f”  - 
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frule of the party; ſo that the plaintiff's payment of the mo- 
ney at the exact time was diſpenſed with. 


Let the plaintiff be relieved upon payment of principal, in- 
tereſt and coſts. 


Anonymus. 


F an iſſue be directed out of chancery to be tried, and the 

party plaintiff in the iſſue gives notice of trial, and does 
not countermand it in time; upon motion, the Court of 
Chancery wilt give coſts, and not put the defendant to move 
the court of law where the iſſue is to be tried, 


$9 on an iſſue's being directed out of the Court of Chancery, 


after ſuch iſſue made up, it is proper to move the Court of 
Chancery for a ſpecial jury, if the circumſtances of the caſe 


require it; and the court will grant the ſame, as they did in 


che caſe of the Attorney General and Snaw, 


* Scott verſus Bargeman. 


NE has a wife and three daughters, A. B. and C. and 
being poſſeſſed of a perſonal eſtate, deviſes all to his 
wife, upon condition, that ſhe would immediately after his 
death pay 9oo/. into the hands of J. S. in truſt to lay out 
the ſame at intereſt, and pay the intereſt thereof to his wife 
for her life, if ſhe ſhall ſo long continue a widow; and after 
her death or marriage, in truſt that J. S. ſhall divide the 
gool. equally among the three daughters, at their reſpective 
ages of twenty-one, or marriage, provided that if all his three 
daughters ſhould die before their legacies ſhould become payable, then 
the mother, whom the teſtator alſo made executrix, ſhould 
have the whole oo“. paid to her. 


before their ſhares become due, the ſurviving daughter is jatit 


The wife pays the 920/. to J. S. and marries a ſecond 
huſband, (viz.) the defendant Bargeman ; the two eldeſt 
daughters die under age and unmarried ; the youngeſt daugh- 
ter attains twenty-one z and the queſtion being, whether ſhe 
was intitled to all, or what part of the 900/. 

E 3 Lord 


68 


Vennon v. 1 
rr. 


Caſe 11. 


In caſe of an 
iſſue out of 
chancery, it is 
proper to move 
that court fer 
coſts for not go- 
ing on to trial, 
or to move there 
there for a ſpe- 
cial,ury. 


Caſe 12. 


Lord Mac- 
CLESFIELD. 
2 Eq. Ca. Ab. 
542. pl. 12. 
One having a 
wife and three 
daughters de- 
viſesgool. to het 
three daughters 
equally, payable 
at their reſpec- 
tive ages of N 
twenty-one or 
marriage, and 
if all die before 
their legacies 
were payable, 
then the whole 
to the mother; 
if two of the 
daughters die 
led to the whole, 
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—— Lord Chancellor : The youngeſt daughter is intitled to the 
' whole gool. by virtue of the clauſe in the will, which ſays, 
« if all the three daughters ſhall die before their age of twenty. 
&« one or marriage, then the wife ſhall have the whole goo 1." 
for this plainly excludes the mother from having the goo/. or 
any part of it, unleſs theſe contingencies ſhall have happened, 
and the ſhare of 3oo/. a- piece did not veſt abſolutely in any 
of the three daughters under age, ſo as to go, according to 
[ 70 ] the ſtatute of diſtributions, to their repreſentatives, in regard 
| it was poſſible all the three daughters might die before their 
ages of twenty-one or marriage, in which cafe the whole 
gool. is deviſed over to the mother; conſequently the whole 
yoo/l. does now belong to the ſurviving daughter the plain. 
tiff, (1) 


— 


(1) Reg. Lib. B. 1721. fol. 458. by the name of Schott v. Bergman. 


Caſe 13. Blackhall verſus Combs. 


(Upon an Appeal from a Decree at the Rolls.) 


2 Eq. Cs. Ab. THE defendant Ann Combs lent the plaintiff Blackball 
-— - 0 brother 120/. for which the brother, together with the 


— — — plaintiff Blacl hall, was bound to the defendant in a bond for 
is ſued fora the payment of this 120/, and intereſt. 

debt due hef re 

his bankruptcy, the court, on the circumſtances of the caſe, will relieve, though it will not relieve 
on a matter purely of miſ-pleading. 


Afterwards in March 1711. the plaintiff Blackhall, the 
ſurety in the bond, became a bankrupt, and on a commiſ- 
fon iſſued out againſt him, was accordingly found a bankrupt. 


In Eafter term 1715. the defendant C:mbs arreſted the 
plaintiff on his bond, and on the 28th of June following, 2 
renewed commiſſion of bankruptcy iſſued out againſt the 
plaintiff, who being found a bankrupt ſurrendered his effects, 
and ſubmitted to be examined by the commiſſioners; but his 
certificate not being then allowed, he pleaded non eff factum to 
the bond, whereupon a verdict and judgment was obtained 
againſt the bankrupt, and procecdings being alſo had * 
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1 N ' A 
* bail, the bankrupt ſurrendered _—_ Rays of his 3 
Aſter this the commiſſioners of bankruptcy, and four fifths 711 

in number and value of the creditors, ſigned the certificate, 

and on notice in the Gazette to the creditors, - on the 11th of 


November 1715. the bankrupt's certificate was allowed and 
confirmed by the then Lord Chancellor. 


Upon which, this matter being diſcloſed to the Court of 
King's Bench, and affidavit made, that the cauſe of action in 
the bond was before the bankruptcy; that court made a rule 
that the bankrupt ſhould be diſcharged out of priſon, 11ſt cauſa, 
and no cauſe being ſhewn, the rule became abſolute. 


In Eafter term 1719. the defendant Combs brought a ſcire 
fecias upon the judgment againſt the now plaintiff the bank- 
rupt, who pleaded the act of the 5th of the late Queen for pre- 
venting frauds by bankrupts, and that the cauſe of action ac- 
crued before the defendant's bankruptcy ; and iſſue being 
joined on this, the jury found a verdict againſt the then de- 
fendant the bankrupt, he (as was alledged) not being able to 
get the commiſſion, or a copy thereof to produce at the trial, 
after which the plaintif in the action had judgment. 


On this the now plaintiff the bankrupt brought a bill to be 
relieved againſt the proceedings at law, and Lord Chancellor, 


on motion, granted an injunction, 


Not long after, the cauſe came to a hearing before his 
honour the Maiter of the Rolls, who diſmiſſed the bill, in re- 
gard the act of parliament touching bankrupts and their diſ- 
charge, was to be pleaded, and taken advantage of at at law; 
and this having been accordingly pleaded, and found agaiuſt 
the bankrupt, there was no equity in the caſe, but it was all [ 72 — 
at law; for which reaſon the court, with great clearneſs, diſ- 
miſſed the bill. 


From this decree the bankrupt appealed to Lord Chancellor, 
before whom, in ſupport of the decree, it was objected, that 
the ſaid act had preſcribed in what manner the bankrupt was 
to take advantage of his diſcharge and certificate, (via.) by 
pleading it; and if the bankrupt had not purſued this method, 

E 4 it 
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BLACKNALL *u was his own fault; that the defendant being a juſt creditoy 
v. Count. 

on bond for money lent, and which (as twas repreſented) 

ſhe had earned at ſervice for her livelihood, ſhe had, at leaſt, 

an equal equity with the now plaintiff; that this court ought 

not to aſſiſt againſt ſuch a creditor, who had the law on her 

ſide, eſpecially in a matter which ſeemed to be all at law; 

(s) 2Vern- 696. and a caſe (a) ex parte Goodwin was cited, where Lord Couper, 
325, upon a petition, refuſed to relieve the bankrupt againſt whom 


8 * judgment had been recovered purely upon a matter of miſ- 


2 Vern. 147. pleading. 
contra. Vide 
etiam poſt, The Counteſs of Gainſborough verſus Giffard, 424. 
However Lord Chancellor, in the principal caſe, reverſed 


the decree made by the Maſter of the Rolls, and relieved the 
bankrupt againſt this judgment at law, 


His Lordſhip ſeemed to admit, that were the caſe only 
matter of miſ-pleading, equity ſhould not relieve; but ſaid, it 
weighed with him, that this matter had been exarained in the 
King's Bench, and the bankrupt diſcharged there , and by the 
ſame reaſon that one determination in a proper court, and in 
a proper method, would not bind, fo alſo if there were eight, 
or ten, or twenty determinations, they would not be cons 


cluſive. 


That as to the mere merits, it was moſt plain, the bank- 
rupt was one intended to be relieved within the act; the debt 
was incurred long before the bankruptcy ; tho' this being a 
ſeire facias upon the judgment, the judgment might be ſaid in 
law, to be the cauſe of the action, and that was after the 
bankruptcy. 


Da FF _ Xx _ ” TER m8 * 


That the certificate not being obtained and made abſolute, 
when nen ft factum was pleaded to the bond, this __ ex · 
cuſe ſuch plea. 


S os os 


That here had been a long acquieſcence by the obligce 
herſelf, who had flept under the diſcharge made by the court 
of King's Bench many years; and her ſuit upon the ſcire factas 
ſeemed to be the undertaking of ſome enterprizing ſolicitor, P 
who had engaged to help her to this deſperate debt, P 


Then Al 


6»Ꝙdm/̃ß . ]²—P x4 
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Then it was of weight, that the plaintiff the bankrupt, had 


ways falſified z and if nothing was left to the bankrupt, what 
was the plaintiff at law contending for? 


Let the now plaintiff be relieved, and have a perpetual in- 
junction agaiuſt the defendant. (1) 
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Raestert 
upon oath given up his all, and his examination had been no v C 


(1) Reg. Lib. A. 1721. fol. 401. 


Loyd ver/us Manſell. b 


HF. plaintiff brought a bill to redeem, ſetting forth, 

that his late father being ſeiſed in fee of lands in Pem- 
braleſbire of 501. per annum, made a mortgage thereof to J. S. 
and that the defendant deſired the plaintiff's father would con- 
ſent that s this mortgage ſhould be aſſigned to the defendant, 
who would help the plaintifF's father to a place, and be willing 
to take his inzereſt out of the protus of the place. 


Caſe 1. 


Lord Mac- 
CLESFIELD. 


will, upen an 
original bill, 
over-rule a 

of a — 


: © © | and a report 
made and confirmed thereon, if the ſuggeſtion of fraud be not denied. 


That thereupon this mortgage was by the plaintiff's father's 
conſent aſſigned to the defendant, who never helped the plain- 
tifs ſather to any place, but inſtead thereof, the deſendant, 
the next term after the mortgage was forfeited, brought an 
ejetmcnt againſt the plaintiff's father, and turned him out 
of poſſeſſion; and the term next following, the defendant 


brought a bill againſt the plaintiff's father, who put in an 


anſwer to the bill, and then the defendant got a common 
bailiff, one of a ſcandalous' character, to make an affidavit, 
that the plaintiff's father had left his habitation, and (as he 
believed and was credibly informed) was gone beyond ſea; 
upon which affidavit, the now defendant got an order, that 
ſervice of the then defendant's clerk in court might be gocd 
ſervice; whereas the plaintiff's father was then living, and 
publickly appeared in the next county with his wife's rela- 
tions; but upon this falſe affidavit, and order made thereupon, 
the cauſe was heard ex parte, and the report made ex parte, 


and confirmed abſolutely, by which means the plaintiff's father 
became 


1741 
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became abſolutely forecloſed, although the eſtate was of muck 
greater value, | 


The defendant pleaded this decree and report, and both 
made abſolute, ſigned and inrolled. 


Lord Chancellor: All thefe circumſtances of fraud onght to 
be anſwered ; which the defendant has been fo far from do- 
ing, that he only pleads that decree and report as a bar, which 
the plaintiff ſecks to ſet aſide; and the decree being ſigned 
and inrolled, the plaintiff has no other remedy ; and if theſe 
matters of fraud laid in the bill are true, it is moſt reaſonable 
that the decree ſhauld be ſet aſide. 


12 1. Wherefore over-rule the plea, and let it not ſtand for an 
anſwer : and tho” it was objected, that according to this rule, 
a decree might be ſet aſide by an original bill: 


His Lordſhip replied, ſuch a groſs fraud as this was an 
abuſe on the court, and ſufficient to ſet any decree 
aſide. (1) 


— 
= ___ + 2 
- o 


(3) So, Richmond v. Tayleur, ante, Tal. 201. Sheldon v. Forte/cue, poſt. 
x vol. 737. Galley v. Baker, Ca. temp. vol. 111. Bradifs v. Gee, Amb. 229. 


Caſe 15. —— gth of Auguſt 1722. it was ſaid by the 
— — 1 Maſter of the Rolls to have been determined by the 
newly found Lords of the privy council, upon an appeal to the King in 


out, and inha- 


bited by the — Council ſrom the foreign plantations, 
ENS by Go laws of England. 
1ſt, That if there be a new and uninhabited country found 
out by Engliſh ſubjects, as the law is the birthright of every 
ſubjeQ, ſo, wherever they go, they carry their laws with them, 
and therefore ſuch new found country is to be governed by 
the laws of England; tho' after ſuch country is inhabited by 
the Engliſh, acts of parliament made in England, without 
naming the foreign plantations, will not bind them ; for 
which reaſon, it has been determined that the ſtatute of fraud 
and perjuries, which requires three witneſſes, and that = 
ſho 
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thould ſubſcribe in the teſtator's preſence, in the caſe of ade» ee 
vile of land, does not bind Barbadber; but that, — 


2dly, Where the King of England conquers a country, it is 2 — 


a different conſideration: for there the conqueror, by ſaving ,,,.cneq by 
ſuch laws as 


the lives of the people conquered, gains a right and property — 0. 
in ſuch people; in conſequence * of which he may impoſe upon vill impoſe: 
them what laws he pleaſes. But, — — be 


they are to be governed by their own Jaws, unleſs where theſe laws are * 
God, or totally filent. 

3d, Until ſuch laws given by the conquering prince, the [ 76 
laws and cuſtoms of the conquered country ſhall hold place; 
unleſs where theſe are contrary to our religion, or enact any 
thing that is malum in ſe, or are ſilent ; for in all ſuch caſes 
the laws of the conquering country ſhall prevail. 


See the caſe of Blankard verſus Galdy, Salk. 411. (1) 


ll. 


(1) See alſo Campbell v. Hall, Cowp. 204. Spragge v. Stone, Doug. 38. 


Hildyard ver/us South-Sea Company and Caſe 16. 
Keate. 


Sir Joezen 


E intiff Hil 1 J=rvic. 
1 plaintiff Hildyard was poſſeſſed of 700 J. South-ſea ta 


ſtock, and one Roſs brought a forged letter of attorney 232 » 12. 
to the South-ſea company, impowering him the ſaid Roſe, as * 
attorney to he plaintiff Hildyard, to transfer this ſtock to the Rock | y virtus 
defendant Keate; the transfer was for a valuable conſideration, . 
and this letter of attorney atteſted by two witneſſes. 22829 
to 5c void. 
and the right owner not hurt ; and the dividends received under this forged let'er of attorney, 
together with the Rock, to be taken back from the aſſignee, and reſtored to the right owner. 


| Whereupon the South ſea company transferred this 700/. 
ſtock to Keate, and paid the next dividend to him, 


Afterwards the company were informed by the plaintiff 
Hildyard, that this letter of attorney was forged ; upon which 
they ſtopped payment, and the plaintiff Hi/dyard brought his 


bill to have this ſtock Transferred back, and alſo to have the 
x dividend, 
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dividend, which had deen paid to the defendant, accounted for 
to him. 


Objected for the defendant Keate, that he was a fair and in. 
-nocent purchaſor, and whatever advantage the plaintiff could 
have at law againſt him, there was certainly no reaſon for 
equity to lend any aſſiſtance ; that it would be an extreme 


hardſhip, if the defendant ſhould run the riſk of ſuch letter of 


attorney; eſpecially after the South-ſea company had purſuant 
thereto, transferred the ſtock to him, as in this caſe they 
actually had done; and with regard to the dividends, it wa 
ſaid to be ſtill more unreaſonable, that theſe, when once paid 
to him, ſhould by the aid of a court of equity be afterwards 
taken from him. 

Sed per Cur. When the defendant Keate bought by letter of 
attorney, it was incumbent upon him, and at his peril, to ſee 
that ſuch letter of attorrey was a true one; it was more his 
concern and in his power to inquire into the reality of 
this letter of attorney, than of any other perſon, ſo that 
the rule of caveat emptor is in this caſe properly applicable 
to him, 


On the other ſide, it is plain, that though the defendant 
Keate has been in fault, yet here can be no pretence of fault 
or neglect in the plaintiff Hildrard; and therefore it would 
be moſt apparently unjuſt to let him ſuffer : a forged letter 
of attorney was, as to him, the ſame as no letter of attor- 
ney; conſequently his ſtock which has been transferred 


from him without any authority at all, ought to be reſtored 


to him. 


Then as to the company, they were but inſtruments and 
conduit- pipes; or like the lord of a manor, in caſe of a ſur- 
render of a copyhold, where if there ſhould be a forged letter 
of attorney, impowering one of the copyholders to ſurrender to 
the uſe of J. S. and thereupon the attorney, in the name of 
the copyholder, ſhould ſurrender to the uſe of J. S. who ſhould 
be accordingly admitted by the lord, yet this admittance 
would be void; and ſo is the transfer of this ſtock to the de- 
fendant Keate z and it would be of publick uſe, that thoſe who 

accept of a transfer of ſtock under a letter of attorney, ſhould 


be obliged to take ſtrict care of the validity and reality of ſue 
letter 


.. 
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letter of attorney, for no other perſon can be ſo properly con- Hir er ant v. 


GY > oy „ Fay 


& A oo K +, & & #- 7 


cerned to do it. 


SouTnx-$rA 
CoMPANY- 


Let the company take this 7007. South-ſea ſtock from the 
deſendant Kate, and reſtore it to the plaintiff Hildyard ; and 
let the defendant Keate, and not the company, pay back the 
dividend, which he has without good authority received, to the 
plaintiff, and let the defendant Keate, who has been in default 
in this caſe by reaſon of his neglect, pay both to the company 


and the plaintiff their coſts. (1) 


5 


(1) Reg. Lib. A. 1721. fol. 424. 
The whole ſtock ſold under the forged 
letter of attorney was 770. of which 
800 J. was ſold to Kate and 270 J. to 
Burman, who both treated for the pur- 
chaſe with a publick broker at the 
Seutb-/ea houſe, and were informed by 
the broker that he ſold it for 7Jobn RI. 
The cauſe appears to have been heard 
on bill and anfwer ; and no particular 
circumſtances were ſtated or relied up- 
on, as taking the caſe out of a general 
rule. 5 
The decree is as follows.—** His Ho- 
nor doth order that the South-jea com- 
« pany, do vacate the transfer of 500/. 
*« ſtock to the defendant Kate, and the 
transfer of 270/. to the defendant 
% Burman ; and alſo the ſtock reſpec- 
* tively added thereto after the rate of 
«331, 67. 8d. per cent. purſuant to 
„the act of parliament, and give the 
* plaintiffs credit in their books for the 


Burton ver/us Pierpoint. 


«« whole 770 l. ſtock, and alſo the ſaid 
additional ſtock, and to pay the plain- 
A titfs all the dividends which have ac- 
*« crued due for the ſame. — And the 
* ſaid South: ſea company are to be at 
„ liberty to proſecute the defendants 
*« Keate and Burman, in the plaintiffs“ 
«© name, for the recovery of what has 
„been paid to the defendants Keate 
„and Burma on account of the ſaid 
*« l. ſtock, and the ſaid additional 
* ſtock, the ſaid company indemnify- 


e ing theplaintiffsin reſpeR thereof. 


« And the plaintiffs are to pay the ſaid 
«« South-/ea company their coſts, and 
the defendants Keate and Burman are 
*« to pay the plaintiffs their coſts, and 
*« alſo the coſts paid over by the plain- 
« tiffs to the company.” But this de- 
ciſion does not appear to have been fol- 
lowed in any other inſtance. Et vide 
contra Ah v. Blackwell, Amb. 503. 


Caſe 17. 


R. I illiam Pierpoint of Nettingham, upon his mar- 2 Eq, Ca. Ab. 
riage with Mrs. Darcy, ſettled his real eſtate on him- 


627. pl- 7* 


felt for life, remainder to his wife for life, remainder to the 
hrlt, &c. ſon of this marriage m tail male, remainder to his 


own right heirs, 


- 


Mr. Pierpaint had two ſons by this marriage, and having a 
{mall eſtate in tee-ſimple unſettled, by his will deviſed his wife's 


jewels 
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je wels to her, and likewiſe the uſe of the plate to her for her 
life; after which, by his ſaid will he deviſed all his real eſtar, 
ſubject to his debts and legacies, and after his debts and lex 
cies paid, to his kinſman the Marquis of Dorcheſter, grandi 
and heir apparent of the Duke of King/on, and in 1706, th 
teſtator died leaving two infant ſons, 


At the time of the teſtator's death, the real and perſon 


aſſets were not ſufficient for the payment of his debts; where. 


upon the creditors infiſting to be paid, the teſtator's widoy 


gave up her jewels, and her plate, and twenty-five guine 


purſes (being her dowry money) which were all applied t. 
wards the debts : but in the decree obtained for the ſale of the 


real eſtate, and for an account of the perſonal, as well x 


real aſſets, the widow's claim of her jewels, plate, and dos. 
ry money was ſaved to her. 


In 1719. the teſtator's two ſons died under age, and with 
out iſſue, whereby the eſtate-tail of the ſettled lands expiret 
and the reverſion in fee falling in, became liable by the wil 
to the debts. And now theſe points were determined by tle 


Lor d Chancellor, 


cannot beclaim- 
ed by the wi- 
dow againſt 


Bona 

nalia not allow- 
ed to the widow, 
where there are 


1f, That as to the dowry-money claimed by the widor, 
it could not be bona paraphernalia; for theſe are confined v 
the ornaments of her perſon; nor could it (as had ben 
urged) be part of her ſeparate eſtate, it being given (1) 
herſelf, and not to her truſtee, and the wife cannot hat: 
(2) ſeparate property in a perſonal thing without a truſt; 
but this dowry money, in the nature of it, was rather 1 
gift to the church, the ſaid dowry-money being to be lai 
upon the book, See Gibſon's Codex Furis Eccleftaftici, Part 
319. : 
2dly, That with reſpe& to the claim of the jewels, 25 
paraphernalia the widow could have no title to them, and ia 


not aſſets at the death of her buſband, tho contingent aſſets afterwards fall in; but a ſpeck 


gacy ſhall. 


— 


1) Sed vide Graham v. Losdendrrr, (2) Sed vide Bennet v. Davis fr 
3 Atk. 393, and the caſes there cited 316. 
by Lord Hardwicke. 6 
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this caſe differed from that of Tipping verſus Tipping, (e) re- 
 gard being to be had here to the time of the death of the teſta- 


tor, when the real and perſonal aſſets were not ſufficient for 


che payment of the debts; nay, at the time when theſe jewels 


were applied to the debrs, there was a deficiency of aſſets, real 
and perſonal, for the payment thereof; and tho afterwards 
upon a remote contingency (ſuch as was not to be preſumed 
or waited for, (via.) a death without iſſue, aſſets had fallen in, 
yet that this ſhould not alter the caſe as to the bona'parapher- 
nalia; for the ſame might not have happened until twenty or 
thirty years after the death of the teſtator, nor (poſſibly) until 
after the death of the widow, when'the end and deſign of the 
widow's wearing her bona paraphernalia, in memory of her 
buſband, could not have been anſwered ; and therefore it way 
reaſonable, that this ſhould be reduced to a certainty, (viz.) 
that if there ſhould not be aſſets real and perſonal at the teſta. 
tor's death, or, at leaſt, at the time when the jewels were ap- 
plied to debts, then the jewels ſhould be liable. 


But, 3dly, If the creditors, by judgment of the teſtator, 
ſhould after his death have taken the jewels in execution, when 
the heir, or executor, or truſtees, had other aſſets to have paid 
ſuch debts, this would have been a default in the truſtees, for 
which the widow ought not to ſuffer, as to her bona parapher- 


nalia; but in the preſent caſe here was no default, nor any 


thing done, but what ought to have been, in regard the juſt 
creditors of the teſtator were not to be kept out of their 
debts, nor the jewels, which were legal aſſets, detained from 
them, in expectation of that which might never happen; a 
ſubſequent contingency of aſſets falling in, muſt not exempt 
the jewels from debts, which, at that time, both at law and in 
equity, they were liable to anſwer. (1) 


athly, However, in the preſent caſe, foraſmuch as there was 
an expreſs bequeſt of the jewels to the widow, notwithſtand- 
ing, that, at the time of the death of the teſtator, there were 
not afſets, either real or perſonal, yet ſince afterwards, though 


lem 
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* 


* 
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(1) Vide Tipping v. Tipping, ante 730, ban v. Londonderry, 3 Atk. 393. Ld. 
Rideut v. Eart of Plymouth, 2 Atk. 104. Townſhend v. Windham, 2 Vez. 7. and 
dae/on v. Corbet, 3 Atk. 369. Gra- particularly Tynt v. Yt, polt 542. 


dy 
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mrs. by a remote accident, aſſets had happened, the court held ther 
could be now no inconvenience to any creditor or others, ang 
that this legacy ſhould be paid, and the intention of the teſt, 
tor performed, and the rather, for that here the real and per. 
ſonal aſſets were by the will made liable to the debts and 

legacies. f 
2 4 Eſpecially it being the conſtant rule, that a legatee, where 
perſonal eſtate, the real eſtate is made liable to pay debts, on the creditors 
a legaree hall. - exhauſting the perſonal aſſets, ſhall ſtand (1) in the place of 
place, and be the creditors, and be paid out of the land; and that this vu 
— png _ ſtronger in the caſe of a ſpecific legacy (the principal caſe) 
which was to be preferred in payment before a pecuniary 

legacy. 
Alſo, in the principal caſe, all the legatees were decreed to 
be paid, before the reſiduary legatee (the Marquis of Dorchy/- 
ter) took any thing. 


(1) Clifton v. Burt, ante 1 vol. 678. Ha v. Pepe, poſt 3 vol. 323 
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Powell verſus Hankey and Cox. 


HE wife before her marriage, by the conſent of her 
then intended huſband, conveyed her real eſtate to 
truſtees to ſuch uſes, as ſhe, notwithſtanding her-coverture, 
ſhould appoint, and aſſigned all her mortgages and bonds to 
her ſeparate uſe; beſides which ſhe had 200 J. exchequer- 
annuities aſſigned by her intended huſband to her truſtees, in 
truſt ſor herſelf for her jointure. 


After the marriage ſhe conſtantly permitted her huſband to 
receive the intereſt of all theſe ſecurities and bonds, without 


E 82. ] 


Caſe 1% 


Lord Mac- 

CLESFIELD, 
2 Eq. Ca. Ab. 
2 * 724. 


© wife after 
the ceath of her 
huſband, not ad- 


—— in — 


— of her 
ſeparate eſtate. 
Vide poſt. Tho- 
mat v. Benner. 


„ eee the mo- 


ney, or to her truſtees. 


Alſo the wife conſented to fell 10. a year, part of her 
land of inheritance, for 200/. which the huſband having re- 
ceived, therewith founded a charity for poor widows, and 
gave a bond for it to the wife's truſtees, to be paid to them 
within three months after the wife's death, for the benefit of 
her executors. 


About ten years after the marriage the huſband died, and 
his executors ſubſcribed the 200/. exchequer-annuities into 
the South-ſea, without the privity of the wife, who was then 
in the country ; but ſhe afterwards having notice thereof, and 
when the affairs of that company were in their proſperity, 
inſiſted upon having a proportion of the benefit of that ſub- 


ſcription : 


Decreed by Lord Chancellor, 1f, That as to any part of 
the principal money due upon any of the mortgages and ſecu- 
rities, the huſband's executors ought, out of the aſſets, to 
make that good with intereſt from the death of the huſband. 


But, 
Vor. II. F 2dly, 
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2d!y, That with regard to any of the intereſt on the more. 
gages and ſecurities received hy the huſband during the co. 
verture, as it was againſt common right, that the wife ſhould 
have a ſeparate property from the huſband, (they being both 
in law but as one perſon) ſo all reaſonable intendments and 
preſumptions were to be admitted againſt the wife in this caſe; 
and foraſmuch as ſhe had, for ten years together, permitted 
the huſband to receive this intereſt, without making the leaſt 
objection either to the huſband, or to the debtors who paid 
the money, or to her own truſtees, it ſhould be therefore in- 
tended, that the conſented to the huſband's receipt of this in- 
tereſt ; that che contrary conſtruction might have been a hard- 
{hip upon the huſband, who (probably) depended on the wiſe's 
permitting him to receive this as a gift; and on ſuch a pre- 
ſumption might have lived in a more plentiful. manner, the 
comfort whereof the wife muſt have ſhared in: and if ſhe, ten 
or twenty years afterwards, ſhould be allowed to make her huf- 
band a debtor for all this money, (which ſhe might do by the 
ſame reaſon, as now after his death to charge his executors,) 
this might ruin the huſband, or, in caſe of his death, prove 
equally prejudicial to his children, 


And tho? it had been pretended, that the wife was kept in 
awe, and hindred from making her demand, by reaſon of the 
huſband's paſſionate temper, yet the court obſerved, that this 
was not proved; and tho' that were really the caſe, {till the wife 
might have applied, and complained to her own truſtees, 
whom ſhe muſt be ſuppoſed to have had a confidence in, as per- 
ſons who would have protected her againſt any reſentment of 
her huſband, had there been occaſion ; whereas nothing of this 


was done. 


34ly, As to the caſe of ſeparate maintenance, the court took 
notice, that the huſhand's maintaining the wife, barred thc 
wife's claim in reſpect (1) thereof; ſo if there ſhould be 2 


— — 


— 


(1) Thomas v. Beanctt, poſt. 341. not be carried back beyond a year, yet 
Fow.er v. Fauler, polt. 3 vol. 355. under particular circumitances it may 
In Lord Townſhend v. Windham, 2 Vez, be otherwitt, at in Counteſs of Ve- 
7. and Feacock v. Mont, 2 Vez. 190. ict v. Edtvards, 1 Eq. Ca. Ab. 149 
the general rule of the court is ſaid to pl. 7. Aiecut v. Lewis, 1 AK. 209. 
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ion för the wife's ſeparafe uſe for cloathy, if the huſband 
finds thoſe cloaths, the wife's claim will be thereby barred ; 
that in caſe of the wife's ſeparate maintenance, if this be not 
demanded by her, ſhe will be concluded, even where the has 


no other perſon to demand it of but her huſband, which pro- 


bably ſhe might be afraid to do; but that the principal caſe 


was not ſo ſtrong, in tegard there the wife might have de- 


manded it from her own truſtees z neither was it material, 
whether the allowance or maintenance-money was provided 
out of that eſtate which was originally the huſband's, or (as in 
the principal caſe) out of what was the wife's own. eſtate, for 
that in both caſes, the wife's not having demanded it for ſeve- 
ral years together, ſhould be conſtrued a conſent from her, that 
the huſband ſhould receive it; and as to this point of the ar- 
tears of ſeparate maintenance not being demanded by the. wife 
in his life-time, the caſe of Judge (a) Dermer and the Byj/bop 
of Saliſbury was cited. 


As to the fourth point, (viz.) the wife's accepting this bond 
for the payment of 200 /. within three months after her death, 
for the uſe of her executors, the Court held, this ſhould bind 
the wife, and was a waiving of the intereſt of the 2004. during 
ber own life ; for that it was impoſſible to miſapprehend fo 
plain and expreſs words as were in the condition of the bond; 
{viz.) to be paid within three months after Ker death : and if 
ſhe would avoid this bond, it was incumbent upon her ts 
prove, that ſome fraud was made uſe of in gaining her accept- 


ance thereof; that this being her ſeparate eſtate, ſhe mult * 


prims facie be looked (1) upon as a feme ſole;z and it was, as 
if a feme ſole had accepted ſuch bond, which would have 
bound her; alſo it was a reaſonable thing to ſuppoſe, chat the 
wife contributed to this charity, it being to widows, conſc- 
quently to her own ſex, and by this manner of contributing to 
it what ſhe gave was of very little value, it being but out of 
her life, after her huſband's ; which, if ſtie had not happened 
to ſurvive, would have amounted to nothing at all, ſo that 
there was the more reaſon ſhe ſhould be bound by this bond. 


 — 
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(1) Allen v. Papmorth, 1 ez. 163. nant, 1 Bro. Cha. Rep. 16. Pybus v. 
Cv. Cex, 1 Vea. 517. Peacock Smith, 3 Bro. Cha. Rep. 340. 
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With reſpect to the other point, the Court held the wife to 
be bound by the ſubſcription of theſe exchequer annuities into 
the South-ſea ; the ſame being done by the executors, who had 
the legal eſtate ; (for the aſſignment of ſuch annuities upon 
the plaintiff's marriage had never been regiſtered in the Ex. 
chequer, and conſequently were void,) wherefore this ſubſcrip- 
tion by the executors was to be looked upon 9 
with a ſubſcription made by guardians, which would bind an 
infant; but then it being done without the conſent of the vi- 
dow, the ſame ſhould be made good out oſ the perſonal eſtate 
of the teſtator; nay, and if that ſhould prove deficient, out 
of his real eſtate ; foraſmuch as he had covenanted for him- 
ſelf and his heirs, to make good theſe annuities of 200 /. a year 
to his wife; and this was ſo ordered, notwithſtanding ſhe was 
repreſented, as having inſiſted afterwards, upon receiving the 
imaginary benefit of this ſubſcription ; for that looked rather 
like looſe diſcourſe, than any thing elſe, at leaſt, it would be 
too hard, for that reaſon, to deprive her of the proviſion, which 
was ſtipulated for her on her marriage. 


His Lordſhip admitted, there was a clauſe (a) in the act of 
parliament, for making good all ſubſcriptions made by truſtees, 
executors or guardians z but this was (he ſaid) for the benefit, 
quiet and ſecurity of the South-ſea company, which this de- 
cree would not break into; on the other hand the executors 
themſelves offering by their anſwer to make this good to the 
wife, notwithſtanding that two of the reſiduary legatees were 


+ infants, and ſo could not be bound by the conſent of the exe- 


cutors, yet ſuch way of anſwering by the executors, ſhewed 
plainly enough what was the intention of all parties touching 
the ſubſcription of the annuities, (viz.) that the wife ſhould 
not be deprived of the benefit of her ſettlement, who did not 
ſeem to have had any means of compelling the executors to 
let her into the benefit of the ſubſcription of theſe annuities, 
had there been any. 


Coſts ordered to the widow out of her huſband's aſſets. 
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Anonymous. Cate 19. 


[ 


T was moved to ſuppreſs an anſwer as irregular or impro- Lord Mac- 
] per, in regard it wanted the general traverſe at the end, 115 
(viz.) without that, that any other matter in the bill con- | n 
« tained is true“; and it was objected, that without this tra- 22 the 
yerſe, there was no iſſue joined, | — — 

anſwer is good, 
and not to be ſuppreſſed as improper. 


bd Cur. contra : It does not appear, but that in the princi- 
pal caſe the whole bill, and every clauſe in it is fully anſwered, 
and then the adding the general traverſe is rather impertinent 
than otherwiſe ; and if ifſue is taken upon this general tra- 
verſe, it is a denial only of every other thing not anſwered 
before by the anſwer. 


And Lord Chancellor ſaid, that this general traverſe ſeemed 
to him to have obtained formerly, and in ancient times, when 
the defendant uſed only to ſet forth his caſe in the anſwer, 
without anſwering every clauſe in the bill ; and for that reaſon 
it was the practice for the defendant to add at the end of the 


anſwer this general traverſe. 
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Caſe 20. 


Lord Mac- 


CLESFIELD. 


2 Eq. Ca. Ab. 
62 pl. 4. 

One by will 
made in Eng- 
land deviſes an 
onnuity in truſt 


for bie wife out 


D E 
Term. S. Hill. 1722. 


Wallis ver/us Brightwell. 


H E teſtator Brightwell being ſeiſed in fee, of lands in 

Ireland, and he and his wife living in England, by his 
will made in England deviſed his lands in Ireland tg a truſtee 
(who alſo lived in England) for 500 years, in truſt, out of the 
rents and profits to pay 80 /. per annum to his wife for life. 


of lands in Ireland, the teſtator and his wife and the truſtee reſidi in England, the ann 
hall be paid in England and the eitate bear the charge of the return wy og , he uity 


89 ] 


(a) See Phipps 
v. Earl of An- 
gieſea, vol. 1. 
696. 


So if one in 
England g ves 
by will a legacy 
out of Janes in 
Ireiand, the le- 
gacy ſhall be 
pa d in Eng- 


Inſiſted on, that the fund for this payment being lands in 
Ireland, and no place appointed where the money is to be paid, 
this 80 J. per annum annuity ought to be paid in 1rifb money, 
which is leſs in value than Engliſh money, (our ſhillings going 
there for 14d.) and by the ſame reaſon there ought to be a 
deduQtion for the charge of remitting the money from Ireland 
to England. 


But by Lord Chancellor : The will being made in England, 
and the huſband, and wife, and truſtee all living in England, 
and this being a proviſion for a wife too, the 80 1. per annum 
ſhall be intended 80 J. per annum of that country where the 
will was (a) made ; it cannot be conceived that the teſtator 
thought of ſending his wife every year to Ireland to fetch her 
annuity. 


If one by will made in England gives a legacy of 80/.it 
muſt be intended Exgliſb money; and it will be the ſame thing 
tho? charged on land in Ireland; and by the ſame reaſon that 
a ſingle payment of 80 J. will be taken to be Engli/s money, 


land and in Engliſh money. 
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ſo ſhall an annual payment of 80 J. receive ſuch conſtruc. EIS 


tion. (1) | 

And this is ſtill ſtronger, in regard it appears on the proofs 
that the teſtator had made leaſes of part of his 1r;/ eſtate, re- 
ſerving juſt ſo much rent to be paid in London free from taxes, 
as would be ſufficient to pay all the annuities given by the 


will. 

Wherefore the plaintiff had a decree to be paid her 80 J. an- 
nuity in Engliſb money, without any charge of remittance, 
and with coſts. 


1 
— 


_ — 


(1) And in Pierſon v. Carnet before gle/ea, and Wallis v. Brig brauell. Et 
Sir L. Kenyon, Maſter of the Rolls, on vide Saunders v. Drake, 2 Alk. 465. 
the 6th of March 1786 his Honor held Malcolm v. Martin, 3 Bro. Cha. Rep. 
this point to have been concluſively 50. 


determined by Phipps v. Earl of An- 


Ex parte Ryſwicke. Caſe 21. 
PON the petition of the creditors of Mrs. Cock, the Lord Mae- 


bankrupt, to be let in before the commiſſioners for their R e 


whole debts : the caſe was, Mrs. Ct drew a bill of exchange 116. pl. 2. 
in England upon her brother YVandermaſh in Holland, for 1001. ——_ _ 


payable to F. S. Vandermaſh accepted the bill, and both he and —̃ 


Mrs. Czc& became bankrupts, and out of the effects of Fander- accepts it, af- 


terwards A. and 


maſh ſo much money was paid by the aſſignees of the com- (van te ane 

miſſion of bankruptcy againſt him to his creditors, as amount- rupts, and ry _ 

ed to 40 J. per cent. the bill out of 
C. s effects, af 


ter which he would come in as 2 creditor for the whole 00 l. out of A's effects; B. permitted te 
come in a3 a creditor for 60 J. and the maſter direded to ſee whether the other 40 l. was paid out of 
A effects in C. s hands, or out of C,'s own effects ; if the latter, then C. is a creditor for this 
40 |. alſo ; but if ont of A. s effets, then 40 1. uf the 100 1. is paid off, 


And now ſome of the creditors of Mrs. Cl petitioned [| go } 

Lord Chancellor, that they might come in as creditors of Mrs. 

Cock for the whole 100 J. alledging, that tho' this ſhould be 

granted them, yet the effects of Mrs. Get would not extend to 

ſatisfy them their juſt debt of 100/. even including the 40/. 

fer cent. which they had before received out of YVandermaſh's 

eſtate, 

057. The creditors by thts bill of exchange having received 

404. per cent. out of YVandermaſs's eſtate, there remains but 
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60 I. per cent. due, and therefore ſuch creditors ought not to 


Rrowrens. ume in any otherwiſe, than as creditors for 60/. in regard 


[ 91 ] 


40 J. of the debt has been paid off and diſcharged ; and it 
cannot be material, whether this was paid off by Yandermaf 
the drawee, or by Mrs. Cock the drawer, foraſmuch as there 
remains but 60 J. due upon the ſaid bill of exchange; and if 
the conſtruction were otherwiſe, it would diſappoint the inten- 
tion of the ſtatutes of bankrupts, which order an equal diſtri. 
bution of the bankrupt's eſtate among all the creditors. 


Tord Chancellor : It is material, whether this payment of 
40 J. per cent. made by the aſſignees of the commiſſion againſt 
Vandermaſh, was out of the effects which Mrs. Ck had in 
Vandermaſb's hands; for if ſo, it would be, as if paid by Mrs, 
Cet herſelf; and if paid by Mrs. Cock herſelf, then there can 
be but 60 J. per cent. due and conſequently the creditors of 
Mrs. Cc ſhall come in for no more than this remaining 
60 J. (1). 


On the other hand, if the 40 J. per cent. paid by the aſſig- 
nees of Vandermaſb's eſtate, was really paid out of Yander- 
maſh's effects, then Vendermaſb's eſtate is as a creditor for this 
40 J. and the creditors of Mrs. Cect's eſtate muſt come in cre- 
ditors for the whole 100 J. and to be taken as truſtecs for the 
40 l. debt paid out of Vandermaſb's effects. 


To make this plainer, ſuppoſe 4. was principal in a bond, 
and B. ſurety in the ſaid bond, for the payment of 100 J. and 
A. and B. becoming bankrupts, A. had paid 40/. the credi- 
tors of A. or B. would come in only for the remaining 60 /. 
but if B. the ſurety had paid the 40 J. or if it had been paid 
out of the effects of the ſaid ſurety, then B. the ſurery, or his 
eſtate, had been creditor for this 400%. and conſequently the cre- 
ditors or aſſignees under the commiſſion of bankruptcy againſt 
A. the principal, tho' the 40/. had been paid by the ſurety, yet 


K — 


(1) Where ſeveral debtors for the dividends under each commiſſion upon 


ſame debt become bankrupts, the credi- the whole debt, ſo that he does not in 
tor ſhall be at liberty to prove his whole the whole receive more than 20 7. in the 
— Cooper v. Pepys, 1 Atk. 106. 

parte M ld, 2 Vez. 113, and 


debt under each commiſſion, if at the 
time of pry his debt he has not ac- 
tually received any ſatisfaction in re- 
ſpe thereof, and he ſhall re ceive his 


1 Atk. 109. $ Go 


muſt 
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| Led TS We 
muſt have come in for the whole 100 J. and as to the 40 /, — —1 
they muſt have been accountable to B. the ſurety. (1). 


Therefore in this caſe, let the creditorg of Mrs. Cact, come 
in for the 60 J. per cent. and let it be inquired out of whoſe 
effects che 40 J. per cent. was paid by Vandermaſb's aſſignees z 
and if the 40 J. per cent. ſhall appear te have been paid out of 
Vandermaſt's own effects, then let the creditors of Mrs, Cock 
come in for the whole 100 J. out of which they muſt anſwer 
40 J. per cent. to the creditors of Vander maſb. 


* 


* „ 
66 


(1) Sed quære — for in the firſt place againſt the principal, without any di- 

it «ces not appear in what manner the cuity; and if the payment ſhould be — 
obligee can prove the whole debt, hav- made after the principal's bankruptcy, 

ing in fact received a part; beſides the ſurety or his aſſignees would — 
which, it is clear that if the ſurety or his entitled to any benefit under the com- 
eſtate ſhould pay the whole or a part miſſion, not being damnihed at the time 
of the debt before the bankruptcy of of the bankruptcy. Ex, parte Marfball, 
the principal, ſuch payment might be 1 Atk. 129 Keutier v. Raynes, Cooke's 
proved as a debt under the commiſſion Bankrupt Laws 176. 


Oats, Lefſee of Sir William Jolliff, verſus Caſe 22. 
Robinſon. _ Lord Mac- 


CLESFIELD, 


IR William Woleſley acknowledged a ſtatute-ſtaple be- , 
fore the Chief Juſtice of the Common Pleas to Sir Ni of a d ute e- 


liam Jelliff for 22,000 J. to be paid at Candlemas then nexkt. (Endo lands bn 


afterwards returned and filed, yet all the lands of the cognizor, tho' in WOE... + 
liable upon application in Chancery. 
On this ſtatute-ſtaple an extent was ſued out, directed to [ 92 J 
the ſheriff of Szaffordſbive, by virtue of which, and of an inqui- 
ſition taken thereon, the ſaid ſheriff extended diverſe lands of 
the cognizor in Staffordſhire, and this extent was returned and 


filed in the petty-bag office. 


Afterwards Sir William Folliff ſued out another extent upon 
this ſtatute-ſtaple, directed to the ſheriff of Nzttinghambire, 
who, upon inquiſition, extended other lands, and thereupon a 
liberate was ſued out and returned, and Sir William Follif 
brought an ejectment. 


Upon which there being a full and perſect extent before, 
and the ſame being filed, it was held that this was a ſatisfac- 
tion, 


OarTrw 
NGON. 
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tion, and no new extent could be afterwards made upon the 
ſame ſtatute; and it was ſaid to be the folly. of the cognizee 
to file his extent, until he knew he had lands ſufficient, fo 
which were cited the following authorities. 1 f. 290. 
1 Vent, 41, 42. Hab. 52. Forſter verſus Juclſon, flat, 32 H 
8. cap. 5. Cre. Jac. 338, 339. 1 Lev. ga. OW 
8, 9, 10. Gedbelt 2537, 2 Bulſtrade 97, 3 Lev. 269. 
Elia. 97 10. 


But on à petition to Lord Chancellor, his — gare 
leave that a ſpecial prayer ſhould be entered upon the record 
of extent, ſhewing, that the cognizor of the ſtatute, Sir Millan 
Walsfley, died ſeiſed in fee of ſeveral lands in ſeveral counties 
(viz.) ii Staffordſhire, Nottinghamſhire, c- and praying, that 
the cognizee Sir Milliam Jolliſ might be at liberty to ſue out 
extents upon the lands in all theſe counties. 


And his lordſhip ſaid he would give the cognizee of the {tz 
tute liberty to enter upon the record what prayer he pleaſed; 
for that the intention and agreement of the cognizor who gare 
this ſecurity, was, that all his lands (were they in ever 6 
many - counties) ſhould he bound by the ſtatute, and, conſe- 
quently it would be moſt unreazonable to confine the cognizee 
to the lands of the cognizor in any ane county; for this would 
be to defeat that ſecurity which the party himſelf had agreed 
to give, and had aQually given, 


Whereupon this fpecial prayer was entered.: and the cog- 
nizee recovered the land in Nottinghamſbire, notwithſtanding 
his former extent filed of the land in Staffordſhire ; and tho 
afterwards there was another petition preferred to ſet. aſide this 
order, inſiſting, that the defendant, againſt whom the eject 
ment was brought for the land in Nottinghamfbire, was a mon- 
gagee, and without notice, the? ſubſequent to the ſtatute, yet 
his lordſhip affirmed the firſt order with great cleatneſs, fay- 
ing that the law was rather nice upon an degit on a judgment, 
becauſe of the ward [elegit;] but that this word was not made 
uſe of in an extent; and had it not been inſiſted on, that ti 
defendant was poor, and an honeſt creditor of the cognizot, 
the Court was inclinable to have given coſts upon the (eeond 
petition. 
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Rereſby venſas Newland. 


for his wife's portion of 3000 J. and a maintenance ſe- 
cured in a marriage-ſettlement, by a * term of 500 years com- 
mencing in default of ifſue male of the bodies of the plaintiff's 
wiſe's father and mother, for providing pottions for the daugh- 
ters of the marriage, to be raiſed by rents and profits, or by 
{ale or mortgage; and to be paid at the daughter's attaining the 
age of cighteen or marriage. (1). 


MESHES x 


un & opinion, that the portion could not be conveniently raiſed by ſale of the 


Provided that no maintenance ſhall commence, until the 
death of the father, but the ſame to begin at the firſt quarter- 
day alter, 

Provided that (2) if all the daughters die before eighteen or 
marriage, then the 500 years term to be void. 

With power to the father, with conſent, of the truſtees, to 
revoke all the uſes. 

The mother died without leaving a ſon, and leaving only 
one daughter, who married- the. plaintiff without her father's 
conſent, and with her huſband-brought this ſuit- for the reco- 


very of her portion of 3000 // praying a ſale or mortgage of 
the reverſionary term in her father's life-time for the 1aifing 


R & 3 & no 


\ HIS was a bill brought by the. plaintiff and his wife, 
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Caſe 23. 


Lord Mae · 
G11 8711. 
2 Eq. Ca. Ab. 

* pl. 15. 
The truſt of a 
term was for 
raiſing a portion 
for a daughter, 
in default of iſ- 
ſue male, 
able at-cighteen 
or marriage, or 
as ſoon after ay 
the ſame might 


conveniently be raiſed : the mother died leaving no ſon, and leaving only one daughter ; the Curt 


94 J 


the ſame. 


_— 
3 


(1) * Or within as ſhort a time after 
as the ſame ſhould or might be conve- 
* niently raiſed ; the.elder.of t h- 
**ters to be firſt, paid and for the 


ter or daughters until ber or . 

© fortion or porti ans fbquld or might be 
raid a; aforeſaid, if Mo uld be 
** but one, the yearly. ſum of 50 1, 
and if two or more, the yearly ſum 


* daughter or daughters upon Mich- 
" arlmas-duy and Lady-day, the firſt 
” payment. thereof to begin upon ſuck 


« yearly maintenance of ſuch Gough: 


* of 351, a-piece, to be paid to ſuch 


of the ſaid feaſts as ſhould firſt hap- 
pen noxt afterthe death of the father, 
©.1c being the true intent and meaning 
«« of the, parties that no yearly mainte- 
*« nance h be due to or raiſed fur any 
*« ſuch_ daughter or daughters during the 
« life of the father.” 

).** Provided. that if the defendant 
*« ſhould die without any daughter by 
** the ſaid Mary, living at his deceaſe, 
*« and the. ſhguld- not then be enſient of 
% daughter which ſhould afterwards 
be born and live, or if all the daugh- 
ters, Ce. as abave. 2 Bro. P. C. 487. 
or 


94 
Renxeny v. 


NzwLAn®. 


( % Vide vol, 1. 
705. 
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For which purpoſe the caſes of Greaves and Maddifn in 
Raym. and 2 Jones, and particularly that of Sandys and Sandy 
(a) were cited ; and it was moreover urged, that the ſettle, 
ment expreſsly ſaying that the portion ſhould be paid at eigh. 
teen or marriage, which ſhould firſt happen, the ſame wy 
plainly due. | | 

That the truſt being to raiſe the portions by mortgage 
ſale, this reverſionary term muſt be either mortgaged or ſold, 

As alſo the proviſo having ſaid, that if the daughter ſhoull 
die before her age of eighteen or marriage, then the portion 
was not to be raiſed; this was a ſtrong indication, that if the 
daughter lived to eighteen or marriage, ſhe ſhould be entitled 
to her portion, 


That if the ſettlement had intended the reverſionary tern 
ſhoyld not be ſold, it would certainly have been ſo expreſſed, 
eſpecially when there was a proviſion therein, that no main- 
tenance ſhould be raiſed in the father's life-time. 


Then it was obſerved, that the daughter was here a purchs 
ſer of her portion, by the mother's marriage, who appeared to 
have brought 2500 J. and for 2500 J. paid ſo long ſince, it wa 
but a reaſonable bargain, to be bound to pay 3000 /. at ſo di- 
tant a timefrom the marriage, as this portion became due; and 
it muſt be ſuppoſed to have been the contract or bargain 
made by the wife's relations, that this portion, with the 20 
dition of 500 /. at ſuch a diſtance of time, ſhould be paid back 
to the only child of the marriage, if a daughter, at her age di 
eighteen or marriage. 


That as the chief end of ſecuring the portion, was to prefer 
the daughter in marriage, ſo if this was not done at a ſeaſons 
able time, (and which the ſettlement had fixed at eighteen, 
it might prove wholly inſignificant ; for the father might (and 
probably would) marry again, and neglect his daughter by li 
firſt wife, who might alſo grow to be fifty years old in the life 
time of her father, and conſequently paſt marriage before ſuch 
time as ſhe would become entitled to her portion. | 


£5 ww, oe 5 R © © 2 
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Lafily, As to the power of revocation, it was inſiſted, that 
when the portion became actually due, (as here it was) it 
would be then too late for the power of revocation to derelt 
what was actually veſted, ; 

f Attorney 
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Attorney General contra : This caſe is not the ſame with 
Sandys and Sandys, but extremely different; but if it were, the 
court finding the growing miſchief that has proceeded from 
the reſolutions intitling the daughters to their portions at 
eighteen, (out of theſe reverſionary terms) by tempting them 
to diſobedience, to throw off all their dependance upon their 
fathers, and to ruin themſelves by raſh and unequal matches, 
ought at length to make a ſtand againſt ſuch miſchief. 


Tho! the deed of ſettlement ſays, that the portion is payable 
at eighteen, yet this is not all which is ſaid in the deed, for 
the other parts thereof ſhew, that the portion was not intend- 
ed to be raiſed until after the father's death, and the ſettlement 
is to be taken and conſidered all together, and with all the 
contingencies. 

One of the proviſos is, that if there ſhall be no daughter 
living at the father's death, and the wife not enſſent, then the 
term for raiſing portions is to be void z now one of theſe con- 
tingences has happened, (viz.) the wife was not enſent at his 
death, the other may happen, (viz.) there may be no daughter 
living at the time of the death of the father; and therefore 
this portion muſt not be raiſed, until this latter contingency 
be alſo determined; and the proviſo means no more, than 
that if there ſhall be no daughter living, or in ventre /a mere, at 
the father's death, then no portion ſhall be raiſed. 


It is true, it may be thought a hard caſe, ſuppoſing the 
daughter ſhould marry, and die before the father, leaving ſe- 
veral children, that yet ſhe ſhould have no portion; but this 
muſt be left to the breaſt of the father, who cannot be ſuppoſ- 
ed to be unkind to his own child. 


On the other hand, in the preſent caſe, there is an inſtance 
of diſobedience in the daughter, by her having married with- 
out her father's conſent, an inſtance, which, probably, pro- 
ceded from her dependance upon being able to recover her 
portion in deſpight of her father. 


And this contingency, (viz.) whether or no a daughter ſhall 


be living at the time of her father's death, makes the caſe to 


be exacl iy like the caſe of Corbet and Haidwell, (a), 
| As 
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Renten v v. 
Na WLAN. 
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(s) Salk. 459. 
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Rrütw v. 


NzWLAND. 
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it is conſiſtent with the deed, if the portion be paid as ſoon 


De Term. B. Hill. 1522. 


As to the caſe of Sunqhir and Sandyn there was no projgg 
that the term ſhould be void, if no daughter living at dhe 
death of her father, nor any ſuch power of revocation; as in 
the preſent caſe, and the father is to be conſidered as much 4 
purchaſer of this power of revocation, by thaking the limit. 
tions of the ſettlement, as the daughter a purchaſer of her 
portion, | 

Mr. Talbet on the ſame ſide : As to the inconvenience of the 
daughter's ſtaying an unreaſonable time for her portion, the 
fame inconvenience muſt have been if the mother had lived; 
as well as the father, there being no pretence to ſay, that if 
the father and mother had been both living, then the portion 
could have been raiſed. 


The whole deed muſt be taken together, elſe you will hare 
the intention of the party by halves. 


Beſides, the words of the clauſe for paying the portion are, 
te that the ſame ſhall be paid at the daughter's age of eighteen 
or marriage, or as ſoon after as conveniently may be,” ſo that 


mn om — 2 


after the daughter's age or mat riage as conveniently may be, 
and ſurely it cannot be ſaid to be conveniently paid, when 
there is no other way propoſed for doing it, but by ſelling a 
rcverſionary term, to the ruin of the family. 


The payment of the maintenance muſt, in the courſe and 
nature of it, precede the payment of the portion, and no 
maintenance being to be paid until after the death of the father 
by the expreſs words of the ſettlement, there conſequently can 
be, before that time, no payment of the portion. 


The hardſhip in this caſe, on the family, is ſo viſible, that 
if it were but a doubtful point, or in any ſort unſettled, or 

varying from former reſolutions, the Court ('tis apprehended) 

will ſtrain hard to make a diſtinction, in order to preſerve the 

family. 


To which it was replied by Mr. Lutwyche, That as to the 
caſe of hardſhip, and that what was prayed by the plaintitt 
would tend' to the ruin of the family, the ſame might be, and 


in fact had been urged in all caſes where the court had 1 
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the ſale of reverſionary terms for raiſing portions for daughters, 
in the life-time of the father. 


But that it would be as much a hardſhip to take it the 
other way, (viz.) if the daughter ſhould marry ſuitably, and 
die in the father's life-time, leaving many children, that this 
daughter ſhould have no portion provided for her by the 


ſettlement. 

That it had been very caſy, had the parties ſo intended it, 
to have inſerted a proviſo in the ſettlement, that the portion 
Hou'd not be raiſed in the father's liſe-time, eſpecially, when 
(as obſerved before) it was provided that no maintenance 
ſhould be raiſed in the father's life-time. 


Lord Chancellor : The caſe of Greaves verſus Maddifon is a 
ſtrange one, and not common ſenſe ; I will go juſt as far, and 
not one jot further, than former reſolutions have gone, for 
raiſing portions for daughters by the ſale of reverſionary 
terms; and whenever ſuch a caſe happens, (I mean when a 
daughter applies in order to have the portion raiſed in the 
father's life-time) I will ſtudy and labour to find out a diffe- 
rence between that caſe and the former, in order to diſcoun- 
tenance ſuch ſuits ; the ſenſe of the nation ſeems to be with 
me, in this caſe, by there being generally, (a) now a-days, a 
clauſe inſerted in ſettlements, to prevent the ſale of a term 
for raiſing portions, in the life-time of the father, 


It is hard, that a court of equity ſhould incourage a daugh- 
ter, juſt when ſhe comes to fourteen, or perhaps twelve years 
of age, to ſay to her father, come, I am fit for my portion, 
pray pay it me, or Iwill marry, and then I can compel 
* the railing of it by the ſale of your eſtate”, 


What diſobedience will this breed in a daughter? what 


raſh and unequal marriages will this produce? accordingly'I 
have obſerved, that in moſt of theſe caſes (as in the prineipal 
cale) the daughter has married without the conſent of the fa- 
ther, waich ſurely is fit to be prevented. 


But it is objected, the father will not in a reaſonable time 
raiſe this portion. 


Rep. But of the two which is fitteſt to be truſted, the 
father, or his infant daughter? doubtleſs he muſt be preſunied, 
out 
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Rennsnuy 
NzwLand. 
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The court will 
not go further 
than warranted 
by precedents, 
in ſelling rever« 
fionary terms to 


pay portions. 


(s) Vide vok. 1. 


in the caſe of 
Butler verſus 
Duncomb. 457+ 
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Where there is 


a power in the 


truſt term to 
raiſe portions, 
for the huſband 
with conſent of 
truſtees to re- 
voke all the 
uſes, this ſuſ- 


pends the por - 
tiou. 


out of his natural affeQion to his daughter, to be willing b 


niency; now in my opinion, it cannot conveniently he 


| father. 


| during the father's life-time, and that is another reaſon why i 
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do her right. 


But the preſent caſe differs from the former caſes where 
the portion has been recovered by ſale of reverſionary terms 
this portion being to be paid at eighteen or marriage, or 1 
ſoon after as the ſame ſhall or may be conveniently raiſed, 6 
that it is not to be raiſed, until it can be done with come. 


raiſed by felling a reverſion, which will incommode the fa 
mily to that degree as to ruin the eſtate z for which reaſon! 
think it cannot be conveniently raiſed until the death of the 


Beũdes, there is a proviſo which makes this contingent 


cannot be raiſed, (viz.) a proviſo, that if the father dies with 
out leaving a daughter, or his wife enſient with a daughter, 
then the portion is not to be raiſed ; which proviſo imports 
no more, than that if, at the death of the father, there ſhall 
de no daughter born, or in ventre ſa mere, then no portion is to 
be raiſed. | 

It is true, ſo far has happened, that there can be no daugh- 
ter in wvenire ſa mere at the father's death, no poſthumou 
daughter; but ſtili there may be no daughter living at the 
father's death; ſo that there is a contingency tilt ſubſiſting 
which prevents the portion from becoming due, and makes 
this caſe reſemble that of Corbet and Maidwell. 


As to the proviſo which ſays, that if the father provides for 
the daughter a portion equal to what is ſecured by the ſettle 
ment, then the term to be void ; by this, it ſeems, it muſt be 
intended, if the father provides ſuch portion payable at fuct 
time as the portion by the ſettlement is made payable, us 
at eighteen, if the portion be conſtrued to be then payable. 


With reſpect to the power of revocation, it is ſtill a ſubli 
ing power, and conſequently ſuſpends, and prevents tt 
portion from being as yet payable, becauſe the father, by com 
ſent of the truſtees, may yet revoke 3 he may revoke at 4! 
time before the portion is raiſed and paid; and it can be m 
objection io ſay, that the right to this portion is veſted in the 


daughter; for ſuppoſe there had been a ſon born, then 3 * 
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to the remainder would have veſted in ſuch ſon, and yet there 
can be no doubt, but that the father, with the conſent of the 
truſtees, might have revoked this veſted remainder, and by the 
ſame reaſon may he with conſent, Sc. revoke this term 
which ſecures the portion; and if the term falls, all the truſt 
thereof muſt fall alſo, and conſequently the truſt for raiſing 


the portion. 
Indeed it has been objected, that it would be a breach of 


trult in the truſtees to join in ſuch revocation, 


But I think it may not be only a juſtifiable, but com- 
mendable thing in the truſtees, under ſome circumſtances, 
to conſent to ſuch revocation ; as ſuppoſe the daughter ſhould 
be drawn in to marry ſome very unworthy man, who ſhould 
uſe her in a moſt barbarous manner, and the daughter ſhould 
afterwards die without iſſue, upon which the huſband ſhauld 
ſue for the portion; in this caſe, it would be very reaſonable 
in the truſtees, to join with the father in revoking theſe uſes ; 
or ſuppoſe the daughter ſhould have left children by ſuch mar- 
riage, it would be reaſonable for the truſtees, by conſenting 
to a revocation, to prevent the portions going to the huſ- 
band, and (if practicable) to carry it to the children of the 
daughter, ſo that this power ſeems to be till a ſubſiſting 
power, which there may be hereafter very good reaſon to 


put in execution, 


For theſe reaſons, I think the portion remains as yet liable 
to a contingency, and therefore not to be raiſed until this 
contingency is out of the caſe; which cannot be during the 
life of the father (1). 


This decree was afterwards affirmed by the' Houſe of 
Lords (2), a 
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(1) Vide Butler v. Duncombe, ante, (2) 2 Bro. P. C. 487. 
| vol. 448. 
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Caſe 24 Mr. Juſtice Eyre ver/us Counteſs of Shaftſbury, 


Lay Mac HE late Earl of Shaft/bury, by his will dated roth NV. 
Fon vember 1710. deviſed the guardianſhip of the perſon 
_ pl. 3-755- and eſtate of his infant child (the preſent Earl) to Mr. Juſtice 
A euardianthip Eyre and two others (ſince deceaſed) without ſaying and 0 the 


—— three, ſurvivor them; and this deviſe of the guardianſhip was until 
« and to the? the child ſhould come to 21 years of age, 


4% ſurvivors or 
« ſurvivor of them, yet the ſurvivor ſhall have it, a 


Lord Shafifburydied beyond ſea, and the infant Earl was now 
twelve years of age, when Mr. Juſtice Zyre, perceiving that 
his Lordſhip had not a proper governor provided for him by 
the Counteſs his mother, and that the perſon who was ordered 
to attend him as his gentleman, was not a fit perſon for that 
purpoſe, petitioned the Lord Chancellor, that he, as ſole fur. 
viving guardian, might have the ordering, as he ſhould think 
proper, of ſuch governor, gentleman and other ſervants to 
attend the ſaid infant Earl, and that the perſon of the ſaid in- 


fant Earl might be delivered over to the petitioner. 


On the behalf of the Counteſs it was inſiſted by the ſolicitor 
general, Mr, Zuwiche, Mr. Cowper, and Mr. Taibot that the 
guardianſhip being deviſed to three, without ſaying and to the 
furviver of them, the ſame did not ſurvive; that it was but a 
bare authority, and no intereſt, in regard no profit could be 
made thereof ; that if a power were given to three, and one 
of them ſhould dic, the ſurvivor could not execute ſuch 
power; that if two were made committees of a lunatick, on 
the death of one of them, the commitment would determine; 
that this was a truſt annexed to the perſon, and not aflignable, 
nor was it reaſonable it ſhould ſurvive, foraſmuch as the 
teſtator might'think it proper to truſt three, but not to invelt a 
ſmaller number with a charge of that importance, 


Alſo it was ſaid, that if the infant Earl ſhould dic without 
iſſue under age, in ſuch cafe the late Earl by his will had 
given an annuity of 5004. per annum to Mr. Juſtice Eyre, 
which made it improper, that he alone ſhould be intruſtcd with 
the perſon of the infant Larl, who would be a gainer on lis 

dying 
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dying without iſſue and under age; that the will having ap- 
pointed three guardians to the infant, it was the ſame thing, 
as if the teſtator had appointed thoſe three jointly, and then it 
was plain, that if one ſhould die, the ſurvivors could not act; 
that according to auditor Curls caſe, (11 Co. 2. ö.) where an 
office is granted to two, on the death of one of the grantees 


the office determines. 


And though it might be attended with ſome inconvenience, 
were ſuch guardianſhip or authority to determine on the 
death of one of the perſons intruſted, yet it muſt be allowed 
to have been in the power of the teſtator to have prevented 
this inconvenience, by limiting the guardianſhip to the ſur- 
vivor by expreſs words. Salk. 465. 


It was moreover urged, that this was a matter of truſt, 
for every guardianſhip was a (a) truſt ; that the Crown, as 
parens patrie, was the ſupreme guardian and ſuperintendant 
over all infants; and fince this was a truſt, it was conſe- 
quently in the diſcretion of the Court, whether or no they 
would do ſo hard a thing, as to take away an infant under 
thirteen years of age, from ſo careful a mother as the Coun- 
teſs was z that the tender calls of nature were on the mother's 
ſide; and then there were two phyſicians, (doctor Robinſon 
and doctor Friend), who both teſtified, that the infant Earl 
was of a tender and ſickly conſtitution; ſo that at leaſt the 
court might refuſe to grant this in a ſummary way, or other- 
wiſe than upon a bill. 


Alſo with regard to the ſervants, it was repreſented to be 
a very hard thing to turn away ſuch as the Counteſs had ex- 
perienced to be good ſervants, and to take perſons in their 
room, whom ſhe had no experience of, particularly, that doctor 
$ubb; the governor came in at firſt, with the approbation of 
Mr. Juſtice Eyre, and that he was a man of learning, probity, 
and piety, and a clergyman. 


On the other ſide it was ſaid, that this guardianſhip was 
not deviſed to three jointly, but to three until the infant Earl 
ſhould come to twenty-one ; that a guardian had not only 
a bare authority, but alſo an intereſt, for he might bring a 
writ of raviſhment of ward, or might make a leaſe during 


the minority of the infant as was determined in the caſe of 
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104 


Erst vw. 
Counteſs of 
SHAF TSBURY- 


@) Vol. 1. 704. 
uke of Beau- 


fort V. Berty, & 
Frederick Vo 
Frederick, 721. 


[105 J 


- 


1 


„ *e% 


„ D—— Rats — * FAY — — of — * 2 
Ry N — 0 . v 5 hs = N = * 1 
** 


r 


105 


EyRE v. 
Counteſs of 


SHAF TSBURY. 


{ 106 } 


De Term. S. Hill, 1722. 


Shopland verſus Rydler, Cro. Fac. 55. 98. ſo that guarding 
had an intereſt coupled with their authority, and conſequent) 


the office would ſurvive, 


It was true, it could not be granted over; no more could 
the office of executorſhip ; but yet there could be no queſtion, 
but that if there had been two executors, and one ſhould die, 
the other would take the whole executorſhip as ſurvivor, 


And as to the objection, that there was no profit in the 
guardianſhip, and therefore it ſhould not ſurvive, the ſame 
way of reaſoning would hold in the cafe of an executorſhip, 
for that was barely a truſt, and no ways profitable; notwith- 
ſtanding which, being a legal intereſt, it would ſurvive, It 
was likewiſe ſaid, that in caſe where three guardians were ap- 
pointed, if this were ſuppoſed to be but a joint authority, and 
conſequently not to ſurvive, it would prove a great inconveni- 
ence, and in a good meaſure fruſtrate the intention of the 
perſon appointing them. 


As to what was held in auditor Cur/s cafe, (viz.) where an 
office has been uſually granted to two, and one of them dies, 
that this is a determination of ſuch office, the reaſon muſt be 
ſuppoſed to be, becauſe they both make but one ollicer, as in 
the caſe of the ſherifts of Middleſex. 


That with regard to the 5001. per annum given to Mr, 
Juſtice Eyre, in caſe of the infant's death without iſſue, and 
under age, that could be no objection in caſe of a teſtamen- 
tary guardian appointed by the party himſelf, whatever it might 
be where the guardian was to be appointed by the Court; for 
where the teſtator himſelf ſays, that J. S. ſhall be guardian of 
his ſon, and by the ſame will alſo declares, that the ſaid guar- 


_ dian ſhall have the 20e eſtate, in caſe the child ſhould die 


within age, ſurely that would be good; much more ſhall the de- 
viſe in our caſe, which is but a ſmall part of the eſtate, 


Then as to the objection of hardſhip, from the guardian's 


being impowered to impoſe ſervants, governors, Ec. who, 


when put upon the young lord by ſuch guardian, wouls 
probably not regard the Counteſs, as having no dependence 
upon her, this might be as well turned the other way, (4/2) 
that if they were put in by the mother, they would have no te- 
gard to the guardian, who yct was intended by the will to be 


in kico parentis, and to ſupply the father's place. 
2 That 
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That doctor Stubbs the governor might be a good ſcholar, 
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Counteſs of 


and a pious man, and yet it would not neceſſarily follow, that ss n -v. 


he was a proper governor to attend the young Earl to court, 
or to noble families, or at the exerciſes of dancing and riding, 


which it was fit his Lordſhip ſhould be acijuainted with. 


Beſides, it was of great conſequence, in regard ſuch ſer- 
vants are apt to flatter their young maſters, and to entertain 
their thoughts with fuch things as would be rather pleaſing 
than uſeful to them. 


Laſily, With reſpect to the tenderneſs of the young Lord's 
conſtitution, that was, however, of late grown ſtronger, and 
he being now upwards of twelve years of age, this was the 
proper criſis for forming his mind, and inſtilling into him a 
taſte of thoſe noble qualities, and that ſpirit, which became a 
perſon of his high ſtation, in order to make him uſeful to his 
country; and this being the proper time, ſurely it was reaſon- 
able to truſt providence in theſe cafes, and to ſend the young 
nobleman to ſome publick ſchool, 


Lird Chancelkr : The father by the (a) ſtatute has a right 
to diſpoſe of the guardianſhip of his child until twenty-one, 
and having done fo here, it will be (1) binding, unleſs ſome 
miſbehaviour be ſhewn in the guardian, in which caſe it being 
a matter of truſt, this court has a ſuperintendency over it. 


But as to the objection, that this right of guardianſhip 
does not ſurvive, becauſe it is not ſaid in the will in expreſs 
terms, that it ſhall go to the ſurvivor, there ſeems to be no 
colour for it, becauſe where ſeveral guardians are appointed 
by a will, each of them ſeems to be a compleat guardian, 
like the caſe where there are two or three church-wardens of 
a pariſh, each of them is a diſtinct church-warden; and it 
would be miſchievous, and of very ill effect, if where there 
are ſeveral guardians appointed by a will, and ſome refuſe to 
act, that the reſt ſhould not be able to do any thing; and yet 
this muſt be the conſequence, if a guardianſhip deviſed to 
ſeveral ſhould be taken to be one joint naked authority; ſuch 
conſtruction would make the act of little force; a guardian 
has an authority coupled with an intereſt, and may bring a 
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writ of raviſhment of ward on the infant's being taken from 
him; and tho! it is true, that the damages recovered ſhall by 
the ſtatute go towards the benefit of the ward, yet the decla- 


ration muſt lay it ad dampnum of the guardian the plaintiff. 


The reaſon of auditor Curl's caſe, where, on the office of 
auditor being granted to two, without ſaying and to the ſurvi. 
vor, ſuch office on the death of one, was held tobe determined, 
was, becauſe in ſuch caſe both made but one officer, as the 
two ſheriffs of Middleſex make, as to their office, but one per- 
ſon. In the preſent caſe, here is a plain right placed and veſt- 
ed in Mr. Juſtice Eyre as the ſurviving guardian, and who, 
every one is aſſured, will well execute ſuch truſt, which it 
will be impoſſible for him to do, without being allowed to place 
and chuſe the governor, gentleman, &c, to attend upon and 
take care of this young nobleman. 


And tho' Dr. Stubbs may be a good, learned, and pious 
man, yet he may not be ſo fit to attend the young Earl to all 
places, for inſtance, to courts, places of exerciſe, and diver- 
ſions Oc. at which it may be proper ſor his lordſhip to ap- 


pear. 
But I muſt differ from Mr. Juſtice Eyre, as to ſending the 
infant to a public ſchool, which may be thought likely to inſtill 
into him notions of ſlavery. 
Wherefore per Cur' : Diſcharge Dr. Stubbs from being go- 


vernor, as alſo Mr. Bennet from being gentleman, and deliver 
the infant into the hands of his guardian Mr. Juſtice Eyre, who 


deſired the young Earl might dine with him. 


But Lord Chancellor ſaid, that this was in confidence that 


the judge ſhould return him to his mother the Counteſs at 
night, for that as yet, the court would not make any order 
touching the cuſtody of the Earl's perſon. 


Afterwards on the great ſeal's being taken ſrom the Far! of 
Macclesfield, and placed in the hands of three Lords C ommil- 
ſioners, on 18 March 1724. Mr. Juſtice Eyre (lately made 
Lord Chief Baron of the Exchequer) exhibited his petition to 
the Lords Commiſſioners, ſetting forth the former proceed- 
ings, and that the infant Earl, who was now juſt fourteen years 
of age, and had been married to lady Suſanna Noel, daughter 


to the Counteſs of Gain/torovgh, was detained from the pe- 
titio ner 
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titioner; that ſuch marriage was without the conſent or pri- 
vity of the ſaid Lord Chief Baron the ſurviving guardian; 
therefore the petitioner thought it his duty to lay theſe things 
before the Court, praying, that the cuſtody or tuition of the 


infant lord might de granted to him, and that the Court 


would make ſuch order touching this matter, as they ſhould 
think proper. | 

Upon this the Counteſs Dowager of Shaf?/bury petitioned 
the Lords Commiſſioners, that the order of the late Lord Mac- 
clesfield, declaring the right of guardianſhip to belong to the 
Lord Chief Baron Eyre, and directing the perſon of the infant 
Farl to be delivered to the ſaid Lord Chief Baron, might be 


ſet aſide 


Alſo the infant Earl petitioned the Lords Commiſſioners, 
inſiſting, that the guardianſhip of his lordſhip given by the 
will, was determined by the death of two of the guardians, 
and praying that his lordſhip, being now of the age of fourteen 
years, might be at liberty to chuſe his guardian. 


Ou hearing theſe petitions, the Court ordered a ſequeſtra- 
tion, unleſs cauſe, both againſt the Counteſs [dowager] of 
Shafi/bury, and againſt the Counteſs of Gainſborough, for their 
contempt in contriving and effecting this marriage without the 


conſent of the guardian, and without applying to the Court. 


And the perſon of the infant Farl was ordered to be reſtor- 
ed by the Counteſs [dowager] of Shaftbury to the Lord Chief 
Baron, it being the opinion of the Court, that tho? the decla- 
ration made by the late Lord Chancellor, that the right of 
guardianſhip did belong to the Lord Chief Baron as ſurviving 
guardian, and the order made thereupon, was ever fo erro- 
neous, yet that the ſame was a good order until reverſed, and 
conſequently it was a contempt (i) to break it, 


On 
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Counteſs of 
SHAFT TSRUAY. 
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5 


(1) So in Potts v. Norton at the ſaid annuity in caſe the brother ſhould 
Rolis, 24th April, 1792, the teſtator refuſe ro comply. Several of the chil- 
by his will left conſiderable legacies to dren were taken from the brother by the 
the infant children of his brother, and executors without any objection being 
alſo an annuity to the brother himſelf, made, and were placed by the execu- 
making it his particular requeſt to his tors at different ſchools ; and the bro- 
brother, that he would commit theeduca- ther received his annuity. Upon an ap- 
uon of the children to his, the teſtator's plication to the Court for maintenance 
executors, and revoxing the gift of the for the intauts, it was ordered, that 
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On the 15th May, the three Lords Commiſſioners, (viz,) 


8 . Sir Joſeph Fekyll Maſter of the Rolls, Mr. Baron Gilbert, ang 


The puniſh- 
ment inflite4 
by the law on 
ſuch as married 
a ward with ut 
the conſent of 
the guardian, 


Mr. J. Raymond, having heard this matter ſolemnly argue 
by counſel on both files, gave their judgment, which was de. 
livered by the Lord Commiſſioner Jekyll, that the Court were 
all of opinion, the ſequeſtration againſt the Counteſs of Shaft. 


bury ought to be abſolute. 


The marriage of a ward without the conſent of the guar. 
dian, is a raviſhment of the ward, 2 If. 440. and aggravated 
in this reſpect, that after ſuch raviſhment by marriage, the 
ward cannot be reſtored to ſuch condition as he was in before, 
it being rendered impoſſible by the wrong of the raviſher. 


By the ſtatute of WefAminfler 2. cap. 35. tis enacted, that 
if one be guilty of raviſhment, either of a male or female ward, 
if the ward be reſtorcd, tho' not married, the raviſher ſhall be 
puniſhed with two years impriſonment ; but if the ward he 
not reſtored, or if he be reſtored and be married, the party 
guilty of ſuch raviſhment (if he cannot make ſatisfaction for 
the marriage) ſhall be puniſhed by impriſonment ſor life, or by 
abjuring the realm, at the difcretion of the court where he i; 
tried ; ſo that a raviſhment of ward became an offence not only 
againſt the guardian, but againſt the King: and whereas, on 
the ward's being married, the ravither was to be puniſhed by 
perpetual impriſonment, or by abjuring the realm; this ſhews 


— —— — — 


— — _— — 


— — 


the Maſter ſhould inquire whether the 
brother was willing to commit the edu- 
cation of the children to the executors, 
and in that caſe the Maſter was to in- 


quire what was proper to be allowed . 


for their maintenance. The Maſter 
reported that the brother had appear- 
ed before him, and co:jented thereto ; 
and this report was afterwards con- 
' firmed, and certain ſums allowed for 
maintenance. The brother having af- 
terwards taken away two 'of the 
children from the ſchools where they 
had been placed, the executors by 
their preſcat petition prayed that 
he might be ordered to replace them. 
The brother appeared to the peti- 
tion, and inſiiled that he had never 


given his conſent that the care of his 
children ſhould be taken from him; 
and it was ſtrongly inſiſted on his be- 
half, that the Court had no juriſdiction 
to take a child from his pareat without 
the parent's conſent, (as to which vice 
Duke of Beaufort v. Berty, ante, 1 vol. 
705, and Creuſe v. Hunter, there men- 
tioned.) But his Honour ſaid, he would 
not go into this queltion while the mat- 
ter's report of the brother's conſent re- 
mained in force—the brother mult 
make ſuch application as he ſhould 


think fir, to take off the effect of that 


proceeding—but for the preſent his 
Honour ordered the brother to replace 
the children. 


- the 
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the greatneſs of the offence, by the grievouſneſs of the puniſh- 
ment. 

And the matter of marrying infants without the proper con- 
ſent of guardians, is provided againſt, both at law and m 
this court, eſpecially the latter, it being notorious, that a court 


of equity entertains no greater jealouſy of, nor ſhews more re- 
ſentment againſt any thing, than the unlawful marriage of in- 
fants. + 
In the caſe of the marriage of a lunatick, (via.) that of Mr. 
Packers marrying Mrs, Aſb, the Court (a) committed Mr, Packer, 
the parſon, and others that were their agents, and Packer con- 
tinued in cuſtody for a conſiderable time, and infants and lu- 
naticks may be compared together, both of theſe being un- 


able to take care of themſelves. 


In caſe where an infant is committed by the Court to the 
cuſtody or care of any one, ſuch committee gives a (5) recog- 
nizance, that the infant ſhall not marry without leave of the 
Court, which form is very rarely altered, and on ſpecial cir- 
cumſtances z ſo that if the infant marries, though without the 
privity, or knowledge, or neglect of the committee, yet the re- 


cognizance is in ſtrictneſs, forfeited, whatever favour the 
Court upon application, may think fit to ſhew to ſuch com- 
mittee, when he appears not to have been in fault. 


In Lord Sammers's time, Mr. Go:dwin married an infant 
(Mrs. Knight) and was committed, and this commitment was 
followed by an act of parliament for diſſolving the marriage. 


So on (c) Sir Edward Hannes's daughter and heir who was 
an infant being inveigled from her guardian Dr. ang, and 
married to one Willis, tho' Mrs. Hannes was not taken from a 
guardian aſſigned by the Court, yet, in that caſe, both Mr. 
Willis, and the parſon, and the agents, were all committed by 
the Maſter of the Rolls, Sir Fobn Trever, and the order after- 
wards confirmed by Lord Harcourt ; and as this Court puniſhes 
the inſtruments where ſuch marriage is had without the con- 
ſent of the guardian, ſo if there be only an apprehenſion, that 
the infant will be married unequally, either by the guardian, 
or by his neglect, a court of equity will interpoſe, and ſend 

for 


Ert vw 
Counteſs of 
Sar rte. 


(a) Vid. Preced. 


in Chan. 412- 


ſ 112 } 2 
On this court's 
committing the 
cuſtody of an 
infant co the 
care of any one, 
ſuch committee 
enters into a re- 
cognizance, that 
the infant ſhall 
not marry with- 
out leave of 

the court. 

(5) Vide vol. 1. 
Dr. Davis's 


caſe, 698. 


(c) 22 Mi 12 
Anne Regine, 
Hannes verius 
Waugh, at 
Knightſbridge. 
See the diſcourſe 
of the judicial 
authority of the 
Maſter of the 


Rolls, p. 104. 
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. for the infant, and commit him to the cuſtody of a proper pe. 
Snarrezvunr. ſon, or relation, in order to prevent ſuch danger; as was done 
in the caſe of the infant Lady Catherine Anneſley by Lord Chan. 

L 113 ] cellor Harcourt, and likewiſe in another caſe, (viz.) that of 


Mr. Vernon of Staffordſhire, by Lord Macclesfield. (1) 


But the preſent caſe is ſtill of a higher nature, as it is th 
caſe of a peer of the realm, in whoſe education the public i; 
intereſted ; and where the guardianſhip of him is deviſed by: 
peer of the realm, (viz.) by the will of the late Lord Shaft 
bury. 

As to the objection that has been made to the order of thi; 
Court, that there are no words therein, that the infant hall 
not be married without the conſent of the guardian : 


Reſp. The Court could not ſuppoſe, or foreſee, that am 

perſon would marry the infant without the guardian's conſent; 

= and for that reaſon, there was no expreſs proviiion againſt it 
in the order; but ſtill this prohibition is implied, (viz,) that 

that no perion, without the leave of the guardian, ſhould 

marry this infant; beſides, by the ſame reaſon that theſe words 

ought to be inſerted, the order ſhould likewiſe hare provided, 

that no perſon ſhould take away, or ravith this ward from the 

guardian, &. all which things are ſurely implied; but further, 

it is a ſufficient anſwer to this objection, that ſuch negative 


words are never inſerted in the order. 
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But then it is objected, here is no diſparagement in this 
marriage ; foraſmuch as the birth of the noble lady to whom 
Lord Shaft/bury is married, and alſo her quality, are equal to 
thoſe of her huſband ; and ſhe has had the advantage of being 
educated under the Counteſs of Gain/barough her mother, a 
lady of great honour, virtue, and quality. 

[ 114 ] Reſp. Admitting all this to be ſo, yet it may be reaſonably 
ſuppoſed, that if the infant Earl had ſtaid till he had attained 
his age, and could have made a jointure and ſettlement, in ſuch 
caſe his Lordſhip might have had a better portion. 


But in reality, tho' there be no diſparagement, yet this is 
only by way of extenuation, and can never be urged as a jul- 
. tification 3 for it is the marriage without the conſent of the 
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guardian, that conſtitutes the offence, ſo that ſuch marriage 
having been to one of equal degree and fortune, can at moſt 


tend but to extenuate. 


And it is obſervable, that the diſparagement of the ward was 
not where ſuch ward without the guardian's conſent married 
one of inferior degree, as a villein, citizen, or burgeſs, but 
where the guardian himſelf married the ward to one of infe- 
rior degree, for which ſee the ſtatute of Merton, cap. 6 & 7. 
2 Lift. 89. 92. 

05jet. The puniſhment of this raviſhment of ward by ſe- 
queſtration, or otherwiſe, would be fruitleſs, ſince the mar- 
nige having been once ſolemnized and perſected, the ſame 
cannot be afterwards reſcinded or diſſolved. 


Reſp. The like objection might be made, tho? the marriage 
were ever ſo much to the diſparagement of the ward ; but in 
all theſe caſes the reaſon of inflicting puniſhments is for ex- 
ample's ſake, and to deter others from the like offence of ra- 


viſhment of wards, 


OHect. This marriage is by the Counteſs the mother of the 
infant Earl, who is guardian by nature and nurture, and ſo 
cannot be guilty of raviſhment of ward. 


Rap. The right of a teſtamentary guardian takes place of a 
guardianſhip by nature; by the expreſs words of the act of 
parliament the guardian by will takes place of all other guar- 
dians, and his authority, by that law, is a continuation of the 
paternal authority. 


Object. There is no inſtance of any one caſe, where a com- 
plaint has been againſt an infant's mother, for taking away her 
own child, 


Rap. The Lords Selkirk and Orkney guardians of the infant 
Duke of Hamilton, petitioned againſt the Ducheſs of Hamilton 
for taking away the infant Duke out of their cuſtody, and 
their complaint was received; upon which the Court would 
have proceeded againſt the mother, but the guardians could 
not make out their right of guardianſhip, by reaſon of ſome 
defect in the inſtrument under which they claimed. 

So, 
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So that all theſe objections being anſwered, the Court 


 [dowager] of Shafibury ought to be made abſolute, 


As to the caſe of Lady Gainſborough, that ſeems to differ, 
and here the queſtion is, whether the Counteſsof Gain/tormy}, 
conſenting that her daughter ſhould be married to the infim 
Earl, be not a contempt ? 


8 Edw. 3. page 52. The caſe was a writ of raviftiment d 
ward was brought againſt four men and a woman, the men 
took away the ward, and the woman, knowing that the four 
men had taken away the ward, married the ward to her daugh. 
ter; upon which Hirle, C. J. gave the rule, that the woman 
was equally guilty with the four men, of the raviſhment of the 
ward, the marriage of the infant, without the conſent of the 
guardian, conſtituting the offence ; and tho* the guardian he 
not appointed by the Court, nor any commitment made by the 
Court of the infant, yet have thoſe been puniſhed, who have 
married the ward without the conſent of the guardian, as ap- 
pears from the above cited caſe of Mrs. Hannes, where the 
caſe was nothing more than that of marrying the infant with- 
out the conſent of the teſtamentary guardian, and the decree 
was only for an account of Sir Edward Hannes the father: 
perſonal eſtate, and for an allowance of maintenance for the 
infant. 


Whereas in the principal caſe, the decree goes ſomething 
further, as it directs that the will of the late Earl of Sh. 
fury ſhould be performed, part of which will is, that the in- 
fant Earl ſhould be under the care and guardianſhip of the 
perſons named therein, 


In 3 Co. 38. (Ratcliff*s caſe) it was reſolved, that every an- 
ceſtor, whether male or female, might bring an action of trel- 
paſs or raviſhment of ward, againſt any one for taking away his 
heir apparent, male or female, and for marrying ſuch her, 
and that it is not material, of what age ſuch heir then was; 
and as the anceſtor might bring ſuch action for taking ay 
and marrying the heir, ſo alſo might the guardian for taking 
away and marrying the ward. 
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It does not appear, that the late Earl of Gaigſberoughᷣ left 
any teſtamentary guardians of his children, ſo that the Coun- 
teſs was guardian of them by nature, the marriage of her 
daughter belonged to her, conſequently, it is to be preſumed, 
that ſhe married her daughter to the infant Earl, at leaſt if ſhe 


did not, ſhe may purge herſelf by oath. 


But it is material, that the Lord C. B. Eyre, the guardian of 
the infant Earl, has not in his petition, made out any direct 
charge, or prayed any thing againſt the Counteſs of Gain/be- 
r2ugh, and poſſibly the Court may not be bound, ex officio, to 
puniſh for a raviſhment of a ward, where there is no com- 
plaint. 

The Court has the care, but not the guardianſhip of in- 
fants, and the Lord C. B. Eyre is not a + guardian appointed 
by the Court, but by the will of the father, in which reſpect 
the Court is the leſs concerned. | 


And tho' the fat. 12 Car. 2. c. 24. ſays, that a teſtamentary 
guardian may maintain an action of raviſhment of ward, if 
the infant be taken from him, yet the ſtatute does not injoin 
him to do it, but refers the ſame to the diſcretion of the guar- 
dian. 


So that in this caſe, foraſmuch as the teſtamentary guardian 
las not complained of, or prayed any redreſs againſt Lady 
Gainſzeraugh, the Court will do nothing againſt her, but dit- 
charge the order of ſequeſtration with reſpect to her. (1). 


And now we come to the petition of the infant Earl of 
Saft/oury, where it is ſirſt objected, that though the Court 


might, upon a petition, make a proviſional order for the taking 


care of an infant, yet thas they ought not to make an order de- 
termining the right of guardianſhip, unleſs the matter be 
rouglit judicially before them, by bill, anſwer, and proofs. 


Rp. In this eaſe, here are a bill and anſwer, and both the 
will, and the deviſe of the guardianſhip, are ſet out by the bill, 
«hereupon the decree ſays, that the truſt of the will ſhall be per- 
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+ Vide the caſe 
of Goodall v. 


Harris, poſt, 


502. 
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) As to the puniſhment of con- Court, vide Mr. Herbert's caſe, polt. 3 
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| 18 2 , formed, one of which ſaid truſts is the guardianſhip of the is, 
% SnarTenory. fant. : | 


That right It is not material that the Earl was defendant, for fo ba 


which the king ; , _ 
— — the caſe of Mrs. Hannes, who was married to Mr, Wil, 


wiz, to rake Without the conſent of the guardian; and this Court may, up 


— ie fub- petition only, without any bill or decree, make an order to de 


— 1 termine the right of guardianſhip, in regard the care of all iy. 
infants, falls fants is lodged in the King as pater patriæ, and by the King 
N this care is delegated to his Court of Chancery. 

Court of Chan- 

cery, which in conſequence thereof hath uſed, upon petition only, without any bill or decree, to 
awd orders touching the determination of ſuch right. 
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In F. N. B. 232. the King is bound of common right, and 
by the laws to defend his ſubjects, their goods and chattely 
lands and tenements, and by the law of this realm, every loyl 
ſubject is taken to be within the King's protection, for which 
reaſon it is, that ideots and lunaticks, who are uncapable t 
take care of themſelves, are provided for by the King as pats 
patriæ, and chere is the ſame reaſou to extend this care to in- 
fants. (1). 


This is the reaſon given in the writ de ideotd inquirend, 
which the King iſſues out to take care of him, who regimin 
fut iſius, & bonorum, & terrarum ſuarum minime ſufficit, which 
reaſon alſo appears in the writ de /unatico inquirends, and in 
4 Rep. ( Beverley's caſe) infants, as well as ideots, are ſaid to be 
under the care and protection of the Crown, as perſon; 
equally unable to take care of themſelves, 


In like manner, in the cafe of charity, the King pro bu 
publice, has an original right to ſuperintend the care thereof, io 
that, abſtracted from the ſtatute of Elia. relating to charitable 
ules, and antecedent to it, as well as ſince, it has been ever 
days practice to file informations in Chancery in the Attorney 
General's name for the eſtabliſhment of charities. 


(s) Vern. 333. Alſo in the caſe of (a) Berty and Lord Falkland, the Loti 
S:mmers, in delivering his opinion, takes notice, that ſeveri 


——— 


(1) But the caſes of lunaticks and infants are diſtinguiſhed by Lord Harc- 
wicke, in Ex jarie Hi, 2 Atk. 315. 
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things are under the care and ſuperintendancy of the King, as 
he is pater patrie and inſtances in all charities, ideots, luna- 
ticks and infants. 


Indeed ſeveral acts of parliament have made alterations in 
ſome caſes of this nature, which ſo far ſtand altered, and no 
further ; but unleſs there be expreſs words in an aQ of par- 
liament for that purpoſe, the original juriſdiction of this court 
remains as before; but there is not any one act that has taken 
away the original juriſdiction of this Court with reſpect to this 
care and ſuperintendancy in the caſe of infants, charities, 
ideots and lunaticks. Since the ſtatute which took away the 
court of wards, the juriſdiction of wardſhip (a returns to the 
Court of Chancery; and it appears by the Regiſter 21. b. 198. 
that a writ may ifſue out of this court to remove the guardian 
of an infant, and to put another guardian in his ſtead, 


The law is particularly favourable to, and careful of an in- 
ſant's intereſt, and tho” the infant himſelf cannot bring an ac- 
count againſt the guardian, until his coming of age, yet a 
third perſon may bring a bill for an account againſt the guar- 
dian, even during the minority of the infant (1.) 
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(a) 2 Vern. ubi 
ſupra. 


Tho" an infant 
cannot bring an 
account againſt 
his guardian 
until his comirg 
of age, yet a 
thud perfon 
may bring ſuch 
bill for an e- 


count, even during the minority of the infant. 


So in all decrees againſt infants, even in the plaineſt caſes, 
a day muſt be given them to ſhew (+) cauſe when they come 
of age, 


Lord Semmers has often ſaid, that this Court ſhould be al- 
ways open for petitions; and orders on petitions, in regard 
to the guardianſhip of infants, have not only been provi- 


ſonal, but in ſome caſes deciſive, as to the right of guardian- 
ſhip, | 


Thus in the caſe of Lord Tenbam and Barrett, there was no 
bill depending in this court, but only a petition, deſiring that 


mt. 


[ 120 J 


* 


t. Vice vol. 1. 504. Fountain v. Caine & aP ; where it appears that an infant 
on his coming of age, and before the decree made abſolute, may put in a new at» 
ier. dee allo the caſe of Sir John Napier verſus Lady Effingham, poſt. 401. 


(1) So Earl of Pomfret v. Lord Windſor, 2 Vez. 484. 
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3 Lady Tenhans the mother, being a papiſt, afar 
SwarTz2aury. guardianſhip of the infant (a) determined on petition again 
(ﬆ) 18 March the mother; upon which an appeal was brought to the Hou 
3713, of Lords, before whom it was never objected, nor once 
thought of, that this court could not, on a petition only deter. 
mine the right of guardianſhip ; and on the appeal the (1) 

Lords alfo determined the right againſt the mother, 
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Alfo in the caſe of a teſtamentary guardian, ſuch guardian 
having a plain legal right upon the words of the will, and the 
whole caſe ariſing thereon, there can be no need of a bill in 
equity, no proofs of either ſide are requiſite, or can avail ; and 
therefore the matter is properly determinable upon a petition 
without a bill. 


But in the laſt place it is objected, that upon the wording 
of this will, the Lord Chief Baron has no right to the guar. 
dianſhip, the ſame being deviſed to him and two others, with- 
out ſaying and to the ſurvivor of them, and that this is a joint 
perſonal confidence wherewith three are intruſted, wherefore 
by the death of any one, the guardianſhip is determined; and 
to prove that a guardianſhip is perſenal, it has been urged, 
that it is not aſſignable, nor will it go to executors or admini- 
trators. 


Reſp. I admit a guardianſhip is not aſſignable, neither vil 
it go to executors or adminiſtrators 3 but for all that, it is 
coupled with an intereſt, and is not a naked authority: I ad- 
mit alſo it has been ſaid, that where a naked authority is given 
to two, if one dies, the ſurvivor cannot act; but the ſame 
book, (viz.) 1 If. 112, 113. ſays that where an authority i 
coupled with an intereſt, it does ſurvive, In the caſe of Gu. 
diner and Sheldon, (Vaughan 182.) the caſe of a guardian 
is compared to that of an executor or adminiſtrator, which is 
not aſſignable, but yet ſurvives ; and tho' a guardian be not in 
all reſpects to be compared to an executor, in regard the latter 
may continue his executorſhip, by appointing an executor by 
his will, yet the caſe of a guardianſhip deviſed to two, is ſtriftly 


— 


(1) 2 Bro. P. C. 539,—Et vide Harg. Co. Litt. 88. note (16). 
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le the caſe of an 7 adminiſtration granted to two, 8 8 el 
(eſpecially where the debts amount to as much as the aſſets;) gyayriouny. 
ſor in that caſe, as well as in the caſe of two guardians, an ad- 

miniſtrator cannot aſſign his adminiſtratorſhip, it will not go 

to his executors or adminiſtrators, but to the ſurviving admi- 

nitrator ; ſuch an adminiſtrator is accountable to the creditor [L 122 ] 
for every thing, as much as the guardian is to the infant ; ſuch 


an adminiſtrator can make no profit, \ 


And that a guardianſhip is coupled with an intereſt is moſt 
apparent, in that a guardian may bring an ad ion and avow in 
his own name, may make (a) leaſes during the minority of the 92 * Ae. 
infant, and may grant copyholds (6) even in reverſion, as (0 Ibid. 
d:minus pro tempares 


3 a 5 3 S 


IS 


A guardianſhip is not properly an office, nor to be reſembled 
(for inſtance) to the office of a parkerſhip ; for the former 
has an intereſt in the infant's eſtate ; but a parker has no 
right or intereſt, in the park, or land incloſed therein, and the 
owner of the land may determine ſuch office by diſparking the 
park, or killing the deer; and whereas in Pop. 204. it is ſaid, 
taat where the Lord Grey committed the cuſtody of his ſon to 
four, and one of them died, the authority determined ; this 
caſe is put upon the clauſe of the ſtatute of 4 & 5 Phil. & 
Mar. cap. 8. which ſays “ that whoſoever takes a damſel un- 
married, and under the age of ſixteen, out of the cuſtody of 
their father er mother, or any ſuch perſon to whom the 
« fathzrin his life-time, or by his will, or by any act in his 
* life-time has appointed the ſame, ſhall be ſubject to the 
« pain of two years impriſonment, or to the payment of ſuch 
' ine as the court ſhall appoint.” So that by that act, as to 
as this ſpecial purpoſe, the father might by will or decd appoint 
tae cuſtody of his daughter, but ſuch appointee had not the 


* 


KL 8 T. 


> 8 EZ 


* xe intereſt as the guardian has, he had but a bare authority. 

m 

ter + See 2 Vern. 514. Adams verſus Buck/and, where on an adminiſtration being 
by granted to two, and one dying, it was held to ſurvive to the other; and more 
wy articularly the caſe of Hud/or v. Hud/on, zo July 1735. where Lord Talbot de- 


ermined accordingly on hearing civilians (1). 
(1) Caf. temp. Talb. 127. 
eo Vor. II. H As 
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As to auditor Cur/'s caſe, that depended upon the ſtatute of 
the 32 H. 8. cap. 46. but in the principal caſe, when the nov 
infant Earl was ſo very young as not to be above a year dl, 
and the teſtator had appointed him three guardians, it wx 
hardly probable, that the teſtator himſelf could imagine, that 
all thoſe three guardians ſhould live until the child's age of 
twenty-one ; and then to ſay, that the guardianſhip ſhall de- 
termine by the death of any one of the guardians, would be t 
affirm, that the more care the father takes of the child's edu. 
cation, the leſs it ſhall profit the child, becauſe by the death of 
any one of theſe guardians the child ſhall be without a 
dian, and the more of them were appointed by the father, the 
leſs likelihoo1 there would be that they all ſhould live till the 


child ſhould arrive to twenty-one, 


Lord commiſſioner Gilbert was of the ſame opinion with 
Lord Jetyll, obſerving further, that the Court of Chancery las 


an original juriſdiction of the right of guardianſhip, and 2 


formerly the lord by priority, (i. e.) that lord of whoſe mand 
the lands which were firſt in the family were held, had a tigt 


to the guardianſhip, ſo the Court of Chancery could deternine 
touching that priority. 


And tho tenures in chivalry be taken away, yet the juri- 
diction which the King had, as pater patriæ, remains. 


It appears from Bracton, lil. 3. cap. 9. and Fleta cap. 1. 
and Stamford fo. 37. that the King is protector of ail his du. 
jets z that in virtus of his high truſt, he is more particular 
to take care of thoſe who are not able to take carc of then- 
ſelves, conſequently of inſants, who by reaſon of their nos. 
age are under incapacities; from hence natural allegiance 
ariſes, as a debt of gratitude, which can never be cancelled 
tho' the ſubject owing it goes out of the kingdom, or Iwea 
allegiance to another prince, 


It has been objected, that this is a matter of right and mui 
be determined by a decree on bill and antwer, 


But poſſibly then it will be too late; and when this nett 
depends upon the plain words of a will, why ſhould the 1s 
fant be del iyed, or put to the charge of a decree ? 


Tas 
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This is an authority coupled with an intereſt, and no pre- 


— 4 > 


tions given by the law plainly ſhew, that the guardian has an 
Intereſt, The remedies are, 1/7; treſpaſs if one takes away 
the ward, and the guardian has got poſſeſſion of him again, 
or if the ward is ſtill detained, then a writ of raviſhment of 
ward. 


And as to the objection, that the guardian can make no 
profit of his guardianſhip, if this be for the ſervice of the fa- 
mily, (as ſurely it is) why ſhould it not be as valuable, as if 
the ſame could have been turned to his own advantage? 


7 8. K & 


ra. E 


The father may bring an action againſt any perſon for 
taking away his heir, and ſo might any anceſtor againſt any 
perſon except againſt the lord of whom the lands were held 
in chivalry, before ſuch tenure was wholly taken away. 


as 
Not The caſe in Poph. was only, where the parties having the 
1 cuſtody of the infant given to them, were inveſted with a bare 


authority for a particular purpoſe, and ſo the death of one of 
the guardians determined this joint authority; whereas the 
ſtatute of 12 Car. 2. (which was drawn by Lord Chief Juſtice 
Halt) gives the guardian an authority coupled with an intereſt. 


Such teſtamentary guardian takes place of all other guar- 
dians, and his intereſt is for the good and honour of the fa- 
mily; as the father was the head of the family, ſo the ſtatute 
puts him in laco patris, 


Wherefore he agreed with Lord Jetyll in toto, as did alſo 
Lord Commiſſioner Raymond. (1) 
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Eyre v. 
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tence that the guardians are obliged to act jointly. The ac- saar rener 


11257 


— 


Nv. Jurifaittion of the Court of Chancery, Rep. 499. 
"a the ſoperintendance of guardians, 


(1) The ſubſtance of the caſes re- is to be found in Harg. Co. Litt. 88, 
ſpecting the ſeveral kinds of gvardian- 4. notes 11, 12, 13, 14, 15, 16. Et 
tp, and the origin and extent of the vide Powell v. Cleaver, 2 Bro. Cha. 
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Caſe 25. 


At the Rolls. 
2 Eq. Ca. Ab, 
293- pl. 18. 
One deviſes 
50 J. to the 
church of St. 
Helens, this is 
good, and be- 
longs to the 
church-war- 
dens, and to be 


employed in the repairing and adorning the church. 


Parſon a corpo- 

ration for the 

. taking of land 

= for the benefit 
A of the church, 
as the church- 
wardens are for 


[ #126 } 


peiſonal things. 


wards the repairing and adorning the church, 
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Attorney General ver/us Ruper, 


NE by will gave 500 J. to his wife fer life, remainder 
to the pariſh church of St. Helens, Londen, which is an 
impropriation; upon this the queſtion was, whether the vicar 
or ſtipendlary of this church, ſhould be intitled to this 500/, 
after the teſtator's widow's death, or whether it ſhould yo to 
the church-wardens for the repairs and improvements of the 


church ? 


The Maſter of the Rolls took time to conſider of the caſe, 
and afterwards pronounced his decree, that this 500 J. ſhould 
not go to the vicar or ſtipendiary of the church, but did belong 
to the church-wardens ſor the reparations of the church, and 
the improving and adorning the ſame, 


His Honor took notice, that money or charity given for 
repairing a church, is one of the charities mentioned, pre- 
ſerved, and eſtabliſhed, by the fat. 43 Eliz. c. 4. that as on 
the one hand the par/ſon of the church is a corporation for the 
taking of /and for the uſe and benefit of the church, and not 
capable of taking goods, or any per/onalty on that behalf; ſo on 
the contrary, the churchwardens are a corporation to take 
money, or goods, or other perſonal things for the uſe of the 
church, but are not enabled to take /ands. 


That goods given or bought for the uſe of the church are : 
bona eccigſiæ for the taking whereof the church-wardens may 
bring treſpaſs, F. N. B. 91 K. and may bring treſpaſs for the 
taking of theſe goods, as well in the time of their predeceſſors, 


as in their own time. 


Wherefore the Court decreed this 500 J. to be applicd te 


DE 
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Drybutter verſus Bartholomew. Caſe 26, 


ARON in right of the wife ſeiſed in fee of a ſhare Art the Rolls, 
of the New River water, baron and feme make a mort- 93 


gage by way of leaſe for 1000 years by deed without fine, Hulband teifed, 
* in tight of his 


relerving a pepper · corn rent. wife, of a ſhare 
of the New Ri- 


ver water, the wife cannot be barred ſans fine ; and where they both without a fine mortg2g2 
ſuch ſhare, and the wife after the huſband's death pays intereſt, this will not affirm the mortgage, 


he baron died, upon which the feme received the profits, 
and paid the intereſt z and now the mortgagee brought this 
bill to forecloſe the wife, inſiſting, 1/7, That this leaſe be- 
ing not actually vid, but only viidable by the feme after the 
baron's death, and the feme having, when diſcovert, paid the 
tereſt, the ſame amounted to an election in her to athrm the 


leaſe. 


Or, 2dly, 'That if the mortgage were not affirmed, yet the 
decree of forecloſure which was deſired, would better the legal 
title of the mortgagee, and not prejudice the ſeme. 


Maſler of the Rells : A fine may be (and uſually is) levied of 
+ New River ſhares, by the deſcription of ſo much land agud4 
ypert”, and in this cafe there ought to have been a fine, it 
being the inheritance of the wife; if there had been a rent 
relerved, the acceptance of ſuch rent by the wife, when diſ- 
covert, would have aſfirmed the leaſe ; but here is no accept- 
ace, and the leaſe is of an incorporeal thing, out of which 
rent could not well be reſerved. 


—— ——— 
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And wherever a fine and recovery are neceſſary for the cutting off the intail 
and remainder of ſuch ſhares, in regard the New &iver runs through three 
cunnes, (vi2z.) Hertford, Middlejex and Londen, there maſt be three fereral fines 
ad recoveries paſſed as to auy ot theſe thares, 4viz., a hne and recovery in each 


Wunty, 
113 Wherefore 
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Daravr rz Wherefore the leaſe expiring by the death of the huſband, 


ING the mortgage is alſo thereby determined, and nothing remain. 
ing to forecloſe. And tho' the court will not narrowly log 
into the title, yet when all this is admitted on both ſides, and 

appears upon the opening, why ſhould I pronounce a van 
decree ? 


2 
3 1 88 * 
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Diſmiſs the bill, but without coſts (1), 
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(1) In Goodright v. Straphan, Cowp. in poſſeſſion, circumſtances of confirms. 
201, there was a mortgage for years by tion by the wife whea diſcovert were 
huſband and wife, of the wife's inherit- holden to be a defence in the ejectment, 
ance without any fine levied, and on although there was no actual re-delive. 
ejectment brought by the wife after the ry of the deed, 

huſband's death, againſt the mortgagee 


#f 
= 
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Caſe 27, Jeffs verſus Wood, & aÞ, & e contra, 


2 Eq. Ca. Ab. OBERT af the plaintiff's father and teſtator, having 
3. a ncphew the defendant Nod, received him when an 
— age infant, on his father's death, into his (the ſaid Jas) family, 
in equity, unleſs and provided him with cloaths, and ſent him to ſchool; after 
— which he took him apprentice in the trade of a wine cooper, 
and incaſe of and as to all expences of cloaths, learning, and board, kept 


mutual de- * n 
— an account in his books; but aſter he became an apprentice, 


the balance on!) . l 
js the debt. then the board was omitted in the account. 


Z „ 
3 — "RS a - * 2 
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34 [19] Then 7% the father by his will gave 5oo/. to the de- 
135 ; DOT fendant his nephew, and made his ſon the plaintiff 7% hit 
ij g 10 > executor and reſiduary legatee, and died. 
ot * 
i The plaintiff 7 the ſon gave the deſendant Mood credit 
for wine, and intruſted him to receive monies; ſo that the 
2 = 5 defendant Wood became further indebted to the plaintilt, 


On the defendant J's ſuing the plaintiff 7% the execu- 
tor, in the ſpiritual court, for this 500 J. legacy, the plaintif 
Zefs brought his bill firſt againſt Hood, and he becoming a 
bankrupt, againſt the aſſignees under the commiſſion, to have 


T 
F A 


5 | f an allowance made him, out of the legacy, for the money 
$ | which the bankrupt the legatee owed to the teſtator, and like- 
43 wiſe to the plaintiff 7%; and on the other hand the aſſignee 


þrought their croſs bill againſt Zeffs for the legacy. 1 
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lter of the Ralls It is true, ſtoppage is no payment at 
law, nor is it, of itſelf, a payment in equity, but then a very 


gender agreement for diſcounting or allowing the one debt out. 


of the other, will make it a payment, becauſe this prevents 
circuity of action and multiplicity of ſuits, which is not fa- 
voured in law, much leſs in equity. 


But it may be a doubt, whether an inſolvent perſon may in 
equity recover againſt his debtor, to whom he at the ſame time 
owes a greater ſum; tho' I own, it is againſt conſcience that A. 
ſuould be demanding a debt againſt B. to whom he is indebt- 
ed in a larger ſum, and would avoid paying it. 


However, it ſeems that the leaſt evidence (a) of an agree- 
ment for a ſtoppage will do; and in theſe cafes equity will 
take hold of a very flight thing to do both parties right. And 
it is ſtill more reaſonable, that where the matter of the mutual 
demand is concerning the ſame thing, there the court ſhould 
interpoſe, and make the balance only payable. 


Now in the principal caſe, the defendant's the legatee's 
demand is in reſpect of the teſtator's aſſets, without which the 
executor is not liable; and it is very juſt and equitable for 
the executor to ſay, that the defendant the legatee has ſo 
much of the aſſets already in his own hands, and conſe. 
quently is ſatisfied pro tanto; and foraſmuch as it is probable 
the Spiritual Court will not allow of this diſcount, therefore 
the ſuit here is very proper, in order to have ſuch an al- 
lowance. 


So that if the legatee himſelf had brought the bill for his 
legacy, it had been very proper for the executor to have in- 
hſted, that the legatee owing ſo much to the teſtator, and 
having already ſo much in his hands of the teſtator's aſſets, 
was conſequently paid ſo far, 


In the preſent caſe, the aſſignees of the commiſſion of bank- 
ruptcy againſt the defendant Nod bring their bill for the 
legacy, and ſtanding in the place of the legatee, can be in 
no better caſe; and therefore, as the legatee had he brought 
bis bill for the legacy, might have been told by the executor, 
that having ſo much of the aſſets in his hands, he was con- 
tequently paid ſo much of his legacy, ſurely the ſame thing 

H 4 may 
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(a) Vide 1 
Vern. 122+ 
2 Vern. 428. 
Precod. in Chana 
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may now be inſiſted upon againſt the aſſignees, wlio ſtand in 
the place of, and repreſent the legatee. 

Then it was objected, that this demand of the defendant 
Wod, or of the aflignees, was not a debt but a legacy, and x 
matter demandable in the ſpiritual court where it was ſues 
for, till ſuch ſuit was ſtopped by injunction; and that the | 
tutes of bankrupts mention only debts due ſrom and to the 
baukrupt, 


But to this it was anſwered and reſolved, that a legacy due 
from an executor who admits aſſets, (as in the preſent caſe) i 
in equity a debt due from ſuch executor, and an equitable de. 
mand 1s a debt within the ſtatutes of bankrupts. 


Za, As to the money or goods lent or delivered to the de. 
fendant Wo2d by the plaintiff the executor, this was held by 
the court to be in part of payment, and that it muſt nece/:rily 
be ſo taken; otherwiſe the plaintiff would have credited the 
defendant Mood therewith ; and by the ſame reaſon that if the 
legatee had ſued in equity, the executor might have ſaid aud 
inſiſted, that the plaintiff had received ſo much of the legacy 
by money and goods, and that the defendant was ready to pay 
the reſt, ſo the aſſignees claiming the legacy could not be in a 
better condition than the legatee himſelf. 


4thly, The court took notice, that it was not material that 
the defendant was an infant when the cloaths and education 
were provided for him by his uncle; for an infant may be- 
come indebted for theſe as well as a perſon of full age for 
money lent; and the teſtator's having kept an account, as be- 
tween debtor and creditor, of all theſe charges, fully ſhicwed 
they were not intended as gifts but loans, 


h, That there could be no pretence to ſay, becauſe the 
teſtator gave a legacy of 500/. to the defendant Mad. 
therefore this was an argument or evidence, that the teſtator 
intended to remit the ſormer debt; but if a man gives a legacy 
to his creditor to the amount of, his debt, this has been con- 
ſtrued a payment or (+; ſatisfaction of the debt, becauſe a man 
muſt be ſuppoſed to be juſt before he is bountiful. 


— — — — 


—— — — —— — —— 


+ Notwithſtanding this general dogtine, yet where the teſtetor has left where. 


1 


e m=> 


withal, and ſhewed his intentions fo to be, he has been conftrued to be both 
jult and bountiful. Wide Salk. 155. Caihiert v. Pecceck, and vill 1, Chau: 


63'S caſe 08 
4 223 3 Decree 
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Decree an account, and let the plaintiff pay only the ſur- 
Jus, after having deducted what is due from the legatee, as 
well to himſelf as to the teſtator, but no coſts on either ſide, 


Carteret ver/us Carteret. (1) 


ADY Carteret, being ſeiſed in fee of ſome lands in Mid- 
4. dieſex, part of which were freehold, and part copyhold, 
and having ſurrendered the copyhold to the ufe of her will, 
Jevifed all her ſaid freehold and copyhold lands to truſtees and 
heit heirs, to the uſe of the eldeſt ſon of Sir Charles Corteret 
for two years next after her death, and if the ſaid eldeſt fon 
within theſe two years ſhould become a proteſtant, then the 
iruſtees were to ſtand ſeiſed to the uſe of ſuch eldeſt fon in 
tail male, and for want of ſuch conformity, then to the uſe of 
the ſecond, and every other ſon of the ſaid Sir Charles Carteret 
being a proteitant, and to the heirs male of their bodies being 
proteſtants; and for want of ſuch conformity in any of the 
ſons, or if they ſhould die without ifſue male, then to the uſe 
of the eldeſt daughter of Sir Charles Carteret, being a pro- 
teſtant, and the heirs of her body being proteſtants, remainder 
to the ſecond, &c. daughter of Sir Charles Carteret, being a 
proteſtant in tail, remainder to the eldeſt fon of Sir Chriftepher 
Hale, who was afterwards Sir Edward Hale, and actually a 
a proteſtant and born of proteſtant parents. 


Sir Charles Carteret had ſeveral ſons that were all papiſts, 
and continued ſo, but his eldeſt daughter being above the age 
of eighteen years and fix months did conform, and now 
brought her bill againſt the truſtees, to compel them to join 
with her in ſuffering a common recovery of the premiſſes. 


. Oh. The eldeſt daughter being above the age of eigh- 
teen and fix months, her conformity afterwards is of no avail, 


the being diſabled by the ſtatute from taking. 


Crr' : No eſtate or right is to veſt in any of the ſons or 
daughters of Sir Charles Carteret until they coaform, and be- 
come proteſtants; their converſion to the proteſtant religion 


— — 


Caſe 28. 


Lord Mac- 


CLESFIELD. 


Deviſe of land 
to rruſtees, in 
truſt if the el- 
deſt fon of A. 
turn proteſtant, 
then te ſuch 
eldeſt ſon ; this 
a god deviſe 
not to a papiſt, 
but to s protelſl- 
ant. 


1331 


(1) Reg. Lib. A. 1722. fol. 235. 
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1 ”. is a condition precedent to their taking the eſtate, and the 20 
ARTERST, 
of the 11 & 12 V. 3. againſt papiſts, does not affe@ thi 
caſe ; for this deviſe is not to a papiſt, but on the contrary i 
excluſive of papiſts; and therefore if this eldeſt daughter of 
Sir Charles Carteret be a ſincere convert to the proteſtay 
religion, ſhe is intitled to take; but in regard there my 
be ſome doubt of the ſincerity of her converſion, let it tans 
Over. 
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Ceſtui que truſt * 27 05. The plaintiffs bill being to compel the truſtee; 
in tail brings a . 
bill againſt the to convey the legal eſtate, in order to have a common recovery 


truſtees, to the ſuffeted thereof, this is an idle prayer; becauſe the deviſe, 


iatent they 


Gould join in being to the uſe of the firſt, &c. ſon of Sir Charles Cartere, 


*his 
not proper; but and ſo to the eldeſt daughter of Sir Charles ſucceſlivelyjin tai 
prone, ny - is an uſe executed; for a dzviſe (1) to an uſe is as much a 
truſtees may uſe executed, as any other conveyance to an uſe. 
convey the pre · 
miſſes to ceſtui que truſt in tail, who may then ſuffer a recovery; though if the truflees are th 
truſtees for any annuity ſubfſting, they are not compellable to part with the * eſtate ou: 


them to the ceſtui que truſt in tail. 


—— 


1 *134 ] Cur : If this be a > it is reaſonable that the truſts 
ſhould be decreed to convey ; and if they have no N eftzte 
it will not hurt them. 


34 Obj. Suppoling the truſtees have the legal cſtate, yet i! 
bill prays, that they ſhould join in a common recovery, which 
is, in effect, by compelling the truſtees to join in deitroying 
all the remainders created by the will, to make them join in 
diſappointing the will, 


S—_ we — — 


— 


—— — 
* 
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4» 
— 
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2.4 
I : Cur': So far the bill ſeems proper, that as the plaintiff has: ; 
1 8 right to the eſtate- tail in the truſt, ſo the truſtees ſhould cos 0 
ts ; vey to the plaintiff an eſtate-tail in the lands, and after ttc i 
nl] plaintiff has gained this eſtate-tail, none can prevent her fron q 
va having a power to ſuffer a recovery of this eſtate, it being i. p 
$i cident to tenant in tail to ſuffer a recovery; but the devil A 
5 being to truſtees to pay ſeveral annuities out of the eſtate u e 
EI ſeveral of the brothers and ſiſters, if any of theſe annuities are 0 
by ſtill ſubſiſting, I do not think that, without the conſent of itt 
of | annuitants, the legal eſtate can be ſorced out of the trultets 
ks L 135 ] they being truſtees as well for the annuitants with regard u 
their annuities, as for the plaintiff in reſpect to the reſidue d p 


the profits of the land. 


— 


2 
Ln 
- 


be Pt ne 
7. 2 22272. 


(1) Vide Harg. Co, Litt. 277, a. part of the note to 271. b. 10 
1 
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But it being ſaid, that the brothers and ſiſters of the plain- 
tiff, to whom theſe annuities are given, are papiſts, let the 
maſter inquire what age they were of at the time of the death 
of the teſtatrix, and when theſe annuities were to veſt : if they 
ſhall appear to have been ahove the age of eighteen years and 
fx months, then the deviſe to them is void; but (a) if they 
were ſo very young, as not to be above the age of one, two, 
three or four years, and conſequently incapable of profeſſing 
the popiſh religion, in ſuch caſe, they ſhall retain theſe an- 
nuities until their age of eighteen years and fix months, from 
which time the annuities are to go to proteſtant kindred, until 
the death or conformity of the annuitants ; but if the infants 
were thirteen or fourteen at the time of the veſting of theſe 
annuities, it is my opinion, that thea they might be looked 
upon as capable of profeſſing the popiſh religion; and if in 
fact they did profeſs the ſame, they were thereby incapable 
of taking, and the deviſe to them of their annuities was 


void. 
Alſo the Court ſaid, that ſuch brothers or ſiſters could not 


releaſe their right to any intail given them by the will; foraſ- 
much as without a fine they could not bar their ifſue. 


Harris ver/us Biſhop of Lincoln. 


T4 LBOT Barker being ſeiſcd in fee of a real eſtate as heir 

on the part of his mother's mother, and being alſo ſeiſed 
in fee of a very ſmall eſtate of * 4 /. per annum, as heir to his 
own father, deviſes all theſe lands to truſtees and their heirs, 
in truſt to pay ſeveral annuities and charities ; after payment 
of which, he deviſes the reſidue of the rents and profits of the 
premiſſes to his own right heirs of his mother's fide for ever; 
and the queſtion was, who ſhould be intitled to the reſidue of 
the rents and profits, whether the heir of the mother's father, 
or the heir of the mother's mother ? 


135 


Can Tir v. 
CARTERET. 


V 


(a) See the caſe 
of Hill and Fu- 
kin, ante. 

An infant under 
the age of eigh- 
teen, profeſſing 
the popith re- 
ligion, cannot *' 
take a real e- 
ſlate ; ſecus if 
ſo young as not 
to be able to 
chuſe or under 
ſtand any reli- 
gion. 


Caſe 29. 


Lord Mac- 


'CLESFIELD®, 


One ſeiſed in 
fee as heir of 


the mother's 


mother, deviſes 
the land to truſ- 
tees in fee, in 
truſt to pay ſe- 
veral annuitics, 


and the refidue 
to go to the tefe 
tator's right 
heirs of his mo- 
ther's fide for 
ever ; the heirs 
of the m-ther's 


mother's ſide intitled to the eſtate and ſyrplus of the profits after the annuities paid. 


V, It was inſiſted, that parol proof ſhould be read as ex- 
Planatory of the teſtator's intention. 
To 
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Hangs =. 
Biihop of L I 
cot x. 


(a) 1 Vern. 30. 


(8) 2 Vern. 621, 
Reports in 
Chan. part 3. 
fol. go. folio 
edition. 


Parol evidence 
admitted to 
__ which 

r was intend- 
ed, (viz.) whe- 
ther the heir 
of the mother's 
mother's ſide, 
or the heir of 
the mother's 
father's fide. 


1137 ] 
(e) 5 Co. 68, 
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To which it was anſwered, that tho” parol proof might be 
in ſome caſes allowed as to perſonal eſtate, as was done n 
the caſe of Fane verſus Fane (a), yet in the cafe of land, 
where the ſtatute requires that the will ſhould be in writing, 
there ought not to be any parol proof; and therefore in the 
caſe of Strade verſus Lady Ruſſel & al” (b) where the dexif 
was of lands out of ſettlement, the Houſe of Peers weul 
not allow any parol proof, for that the title of the deviſe; 
mult depend upon the words of the will, otherwiſe 10 
counſel that ſhould fee the will, would be able to give advic 
thereon. 


But Lord Chancellor ſaid, that the reafon of this was, he. 
cauſe the fettlement ſhould be produced; without the pro. 
ducing of which, the lands were to be preſumed free fron 
any ſettlement ; and tho' Fane's caſe was only of a perſons} 
eſtate, yet the ſame being above the value of what one miglt 
by parol diſpoſe of (for it was a great perſonal eſtate) it feem- 
ed within the reaſon of a deviſe of land. 


However, that in this caſe parol evidence cf what the tef. 
tator ſaid, or directed, when he ordered the will to be made, 
might be admitted, as where one having two ſons, (e) bot 
named John, deviſed land ro his fon n, there parol proof 
was admitted to ſhew which ſon John the teſtator meant, an! 
yet additio probat minoritutem; ſo if there were two perſon: 
both named F. S. of Dale, and I ſhould deviſe my land to 
J. S. of Dale, parol evidence would be admitted, in ſuch 
caſe, to prove which 7. S. of Dale was intended by me; and 
for the ſame reaſon, in the principal caſe, there being tuo 
heirs of the mother's ſide, (viz.) one who was heir of the 
mother's father, and the other heir of the mother's mother, 
the court might well admit parol evidence (1) to ſhew nie 
heir of the mother's ſide was intended. 


Upon which two witneſſes were read, proving, that at the 
time of making the wili, the teſtator declared the heir of his 
mother's mother ſhould have his eſtate, becauſe it came from 


thence, 


— 


— 


w. V 


(1) For caſes in which parol evidence tion of written inſtruments, vide Racks 


has been admitted upon the conſtrue- feld v. Careleſs, poſt 158. 


Thea 
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Then it was objected, that if the will ſhould be conſtrued 2 — — : 
in ſuch manner as to entitle the heir of the mother's mother cru. 
to the eſtate, ſuch will would be void and nugatory, and the 
teltator, all this while, would be doing of nothing, becauſe, 
without any will the premiſſes would go to the heir of the 
mother's mother, who was the heir at law to this eſtate, the 


heir of the mother's father having none of the blood of the firſt 
purchaſer (a). 


To which the Court ſaid, that the teſtator giving by his 
will ſeveral annuities and charities, and then ſaying, that the 
reſidue of the profits thould go to the right heirs of the mo- 
ther's ſide, it was the ſame thing as i he had ſaid, “ So far I 
« diſpoſe of my eſtate, and let ſo much of it go from my heir, 
« who otherwiſe would have had it; but I will not diſpoſe of [ 138 
« it any further from the heirs at law of the mother's ſide 
« whence it came, and where it would go, in cafe I ſhould 


« not give it away.” 


(a) 1 Inſt, 12, 


Alſo there might be reaſon to uſe theſe words, and they are 
not nugatory, becauſe otherwiſe the truſtzes might be in- 
titled; it is true, if I deviſe lands to truſtees to pay debts, 
or deviſe a term for years to pay debts, here being a deviſe 
for a particular purpoſe, when ſuch purpoſe is anſwered, the 
deviſee ſhall be but a truſtee for the heir at law, and the term 
ſhall be attendant on the heir at law who has the inheritance 3 
but the preſent caſe differs, as the deviſe (1) is only of an- 
nuities and charities, without any particular words expreſſing 
the deviſees to be truſtces only; ſo that the deviſees, had it 
not been for theſe latter words, might themſelves, and in their 
own right, have been intitled to the premiſes, 


0. The expreſs deviſe, gift or declaration, that the pre- 
miſſes ſhould go to the heirs of the mother's ſide, is a ſpecial 
declaration of an uſe, and like the caſe in Hobart 31, where a 
man ſeiſed of land as heir of the mother's ſide, makes a ſeoff- 
ment without a conſideration, and declares expreſsly the uſe 


— — 


(1) The lands were deviſed to truſ- the annuities and the charities were 
tees, expteſsly ia truſt, to pay ſome par- merely charged on the lands. 
Ucular annuities, tut the remainder of 


>= RS —_—— RS. | 

* 1 * ww % 3 Oi — R = — . = 4» = — 3 

1 2 - 2 ae N = 5 — 4 — S * — 
9 2 = rr 


5 a ©, 
LI 


* 2 
2 I 


Th) 
« * * ” . 2 £ 5 
3 * —— < wamg< 3 
__— — = . ka 
I. 1 0 = * 


. 
_— 


1 4 T. 
. 
1 . 


2% 


— 


2 
—— 


138 


Harris ©. 
Biſhop of Lin- 
COLN, 


One ſeiſed in 
fee as heir of 
mother's fide, 
Jevies a fine, and 
declares the uſe 
thereof to him- 
ſelf in fee; this 
3s the old uſe, 
and no diverfity 
betwixt an ex- 
preſs declaration 
of an uſe, and 
one implied. 


L *139 ] 
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to be to himſelf and his heirs ; and there it is ſaid, that the 
expreſs declaration of the uſe carries it to the heirs of the fi. 
ther's ſide z whereas had the feoffor been ſilent, and left the 
uſe to reſult by implication, it had been the old uſe, and would 
have gone to the heir of the mother's fide, 


® But Lord Chancellor denicd this caſe in Hob. to be law; 
ſaying, that the contrary had been determined in 3 Lev. 406, 
Godbolt verſus Freeftone, and in Salk. 591. Abbot verſus Burtmn, 
in both which caſes it was ſolemnly adjudged, that the uf 
whether expreſsly declared by the feoffor, or permitted to ariſe 
by implication, was the ſame thing, and would go to the mo- 
ther's ſide (1). 


But (as his Lordſhip obſerved) here was very little to be (aid 
for the heir of the mother's father, who in this caſe was 
neither the heir general (for the heir general muſt be heir of 
the father's fide, and not of the mother's father) nor the 
heir quoad hoc, (viz.) as to theſe lands; for the heir as to theſe 
lands was the heir of the mother's mother, from whom they 
deſcended ; ſo that the hcir of the mother's father was neither 
heir ſmpliciter, nor qusad hoc, to the party that laſt died ſeiſed, 
(viz.) to this Talbot Barker. 


From all which it ſeemed to be a clear cafe, without laying 
any great ſtreſs upon parol proofs ; and though, it being 2 
matter of law, his Lordſhip ſaid, he would not deny ſending 
it to the Judges, if inſiſted upon, yet he himſelf had no doubt 
about it. 

But it being inſiſted upon, that this was a bare truſt, and 
therefore not properly determinable by the Judges, with te- 
gard to the queſtion, in whom the legal eſtate was veſted ? the 
Court took upon themſelves to determine it, and decreed in 
favour of the heir of the mother's mother's fide, from whom 


the eſtate came. 


In the laſt place, it was made a queſtion to whom the land 
of the value of 4/ per annum, which came by the father's fide, 


ſhould go? A 


MO 


) Harg. Co. Litt. 12. b. note (2). 


With 
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With regard to which it was ſaid, that the will directing 
that the reſidue of the rents and profits ſhould go to the right 
heir of the teſtator's mothers ſide, it was thereby intended 
they ſhould all go together and not to different perſons ; that 
the ſame words could not operate ſeveral ways, and intitle dif- 
ſerent perſons to different parts of the eſtate. 


Yet Lord Chancellor was of opinion, that the ſame words 
might be taken (a) diſtributively ; (viz.) that the lands which 
came by the mother's mother, ſhould return to the heirs of 
the mother's mother ; and on the other hand, that the lands 
wich deſcended from the. father, ſhould return to the heirs 
of the father in the ſame manner, as if there had been no 
diſpoſition made thereof, and they had been left to deſcend ; 
at leaſt ſo far was clear, that this ſmall eſtate of 4/7. per an- 
mum, which came to the teſtator as heir to his father, muſt 
cout:ibute in proportion to the charities and annuities. 


But this laſt mentioned eſtate being of ſo ſmall value, the 
counſel did not inſiſt upon having the opinion of the court 
about it, nor was the heir general of the teſtator a party to 
the ſuit, a 


* Beaumont ver/us Fell. 


NE by will deviſed a legacy of 500 J. to Catharine 

Earnlry ; the perſon's name who claimed this legacy 
was Gertrude Yardley; and it was inſiſted by her, and admit- 
ted that no perſon named CatherineeEarnley claimed this le- 
gacy z but by the proof it appeared, that the teſtator's voice, 
when he made his will, was very low and hardly intelligible ; 
that the teſtator uſually called the legatee of this 001. Gatty, 
which the ſcrivener, who took inſtructions for drawing the 
will, might eafily miſtake for Katy, and that the ſaid ſcrivener 
not well underſtanding who this legatee of the 500/. was, or 
what was her name, the teſtator directed him to J. S. and 
his wife to inform him further, who afterwards declared that 
Gertrude Yardley was the perſon intended. 


It was moreover proved, that the teſtator in his life-time 
lad declared, that he would do well for her by his will, 


0⁰¼. 
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HA 16 . 
Biſhop of Lix- 
CULN, 


(a) See the caſe 
of Forth verſus 
Chapman, 

vol. 1. 667, 


Caſe 30. 


At the Rolls. 


2 Fq. Ca. Ab. 
366. pl. 8. 
Legatce's both 
chriſtian and 
ſurnames miſ- 
taken, yet the 


legacy is good. 
( *141 } 
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O. The. ſtatute of frauds requires, that à will of a per. 
ſonal eſtate above ſuch a value ſhould be in writing; ang 


will in writing giving a legacy to Catharine Earnley, cannot be 


a writing to intitle Gertrude Yardley to this legacy, for thy 
both the chriſtian and ſurname are intirely diff-r-nt ; ang by 
the ſame reaſon it may be maintained, that a legacy given tg 


A. B. is a good legacy to C. D. 


fon this caſe the Maſter of the Rolls took time to confer 
and give his reſolution, at the firſt hearing inclining chat the 
legacy was void. 


But afterwards, at another day, his Honor gave his 
opinion, that the legacy was a good legacy to Gertrude Yard. 
ley, the? the ſame was given by the will to Catherine Rarnig. 


It is true, if this had been a grant, nay, had it been a de- 
viſe of land, it had been void, by reaſon of the miſtake both 


of the chriſtian and ſurname. 


In 1 Inf. 3. a. lit appears, that ſpecial care ple to be 
taken of the name of baptiſm, becauſe (as it is ſaid there) a 
man cannot have two names of. baptiſm ; though in the ſame 
place it is allowed, that in ſome caſes the miſtake of a chriſtian 
name may be helped]; as if a grant or deviſe be to Wi/liam Eail 


of Pembreke, or William Biſhop of Saliſbury, and his name be 


John, it is in ſuch caſe good, there being a ſuſncient cer- 
tainty without the chriſtian name, for that there can be but 
one perſon Earl of Pembroke or Biſhop of Sali/bury; where- 
fore the miſtaken chritian name ſhall be rejected as fur- 


pluſage. 


And in the principal caſe tis alledged to be much worſe, 
neither the chriſtian or ſurname being right, nor any addition 
of certainty to help it, and by the common law, as well as by 
the ſtatute, the deviſe of land ought to be in writing; and 
there would have been no writing to intitle Gertrude Yardley, 


| had this been a deviſe of land. 


However, this being a bequeſt of a perſonal thing, a chat- 
tel intereſt, makes it a different caſe, and as, originally, a be- 
queſt of a legacy was governed by and conſtrued according to 


5 vie rules of the civil canon law, fo ſhall it be after making the 


ſtatute of frauds, provided there be a will in writing. q 
ow 


De Term. Paſche, 1783. 


Now here is a will in writing, and 4d tn ee 
caſe is founded upon it; in Swinburn 389, it appears, that 


where a man intends to give a legacy to J. S. and he gives 
the ſame to J. N. there neither J. S. or J. N. ſhall take the 


legacy, foraſmuch as J. N. is not the perſon intended, and 
J. S. is not the perſon named; but (fays the book) if the 
teſtator does err in the name, and not in the perſon, ſuch 
error ſhall not hurt. 


Now, in the principal caſe the name, and not the perſon 
is miſtaken; and it is very material, that here is no ſuch 
perſon as Catherine Earnley claiming this legacy, which, to- 
gether with the- proofs of the teſtator's having a very low 
voice, when he made the will, and of his having uſually called 
the plaintiff Gatty inſtead of Gertrude, and often declared he 
would do well for her, is ſufficient to intitle the plaintiff to 


this legacy. (1) 


— 
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(1) So, Ceadinge v. Goodinge, 1 Vez, 231. Dowft v. Sweet, Amb, 175. 


= * 
" nf 
4 
2 * 
715 
. 4 7 
ve ” 
4. 


* 


3 


5 


rd. 
»* , - 
* + 


—_— 
—_— 
— 


ah 29 44 i 


— 


> 
A mn 
on 
+ 1 * 
- — 3 
- 


„„ 


L 1441] 


Caſe 31. 


At the Rolls. 
2 Eq. Ca. Ab. 
152+ pl. 14. 
Feme covert 
having a ſeperate 
eſtate borrows 
money and gives 
® bond ; the ſe- 
parate eſtate li- 
able; and tho” 
fix years paſs, 
the demand not 
barred by the 
ſtatute of limi- 
tations, 


[ 145 J 


DE 


Term. S. Trinitatis, 1723. 


— 


Norton verſus Turvill. 


Feme covert before her marriage, with the conſent of 


her then intended huſband, conveyed an eſtate to her 
ſeparate uſe, and after her marriage ihe borrowed 25 J. upon 
her bond; ten years afterwards ſhe made her will, thereby 
giving ſeveral ſpecific legacies, and made A. and B. execu- 
tors 3 on her death her huſband poſſeſſed himſelf of monies 
which the left, to the amount of 24/7. after which the obligee 
in the bond brought a bill againſt the executors and the huſ. 
band; and one of the executors confeſled aſſets ; but the 
huſband inſiſted upon the ſtatute of limitations, 


1/, Objected for the huſband, that the bond given by his 
wiſe is void, and not like a bond given by an infant, which is 
voidable only; but a feme covert may plead non eff factum, 
the bond as to her being merely void; and if ſo, then the 
matter reſts only upon the loan of this money to the feme 
covert, which demand is barred by the ſtatute of limitations; 
and thoꝰ the ſtatute be not pleaded, but only inſiſted upon by 
the anſwer, yet the ſame advantage ought to be made there- 
of, as if pleaded. 


2dly, It was inſiſted, that one of the executors having in 
this caſe confeſſed aſſets, the plaintitf, at leaſt in the firſt place, 
ought to proceed againſt him. 


Maſter of the Ralls : It is true, that the bond given by the 
ſeme covert is merely void, and in that reſpect differs from a 
bond given by an infant, which is only voidable. 


It is likewiſe true, that the defendant inſiſting upon the 
benefit of the ſtatute of limitations by way of anſwer, ſhall, 
at the hearing, have the like benefit of the {tatute, as if he 


had pleaded it. 
ud pleaded i But 


De Term. 8. Trin. 1723. 145 


But in this caſe, all the ſeparate eſtate of the fenie covert Nos Ton v. 


p TVs VII. 
was a truſt-eſtate for payment of debts, and a truſt (a) is not ( pol. . 
within the ſtatute of limitations. (1) Blakeway verſs 
ford. 


From whence it ſeems as if the plaintiff ought to be at 
liberty to proſecute all the defendants, in order to be paid out 
of the ſeparate (2) eſtate left by the feme covert, to which 
purpoſe ſuch part of the ſeparate eſtate, as is undiſpoſed of by 
the will, ought to be firſt applied ; in the next place, if that 
be not ſufficient, the creditors are to b. paid out of any mo- 
ney legacies given by the feme covert, and laſtly, ſuppoſing 
there is ſtill a deficiency, all the ſpecific legatees ought to con · 
tribute in proportion. 


Neither can it be material, ſo as to excuſe the other defend- gevers! execu- 
ants, that one of the executors of the feme covert has 2dmitted hrs Bs 
aſſets ; for he might admit aſſets, and yet have none, nor any an account de- 
eſtate * of his own. And it would not be reaſonable, that _ again the 
this ſhould prevent the plaintiff the creditor from proſecuting [ *146 ] 
the other executor, or the huſband, who may have poſſeſſed | 
| themſelves of part of the ſeparate eſtate, and ought to be 


reſponſible. (3) 


For which reaſons, let all the executors account for what 
they reſpectively have in their hands of the feme covert's per- 
ſonal eſtate, or the produce thereof, and let the ſame be liable 
in the order aforeſaid, reſerving coſts. (4) | 


— — 


—— Er = 


cm RS 


(1) That is, as between truſtees and Peacock v. Monk, 2 Vez. 193. Biſeoe 
cal que truſt. Llewellyn v. Mack- v. Kennedy, 1 Bro. Cha. Rep. 17. (note). 
werth, 2 Eq. Ca. Ab. 579. pl. 8. Hulme v. Tenant, 1 Bro. Cha. Rep. 16. 
Teronſbend v. Townſhend, 1 Bro. Cha. Pybus v. Smith, 3 Bro. Cha. Rep. 340. 
Rep. 554. (3) So, Vail v. Buſhby, 1 Bro. Cha. 

(2) Vide Allen v. Papworth, i Vez. Rep. 488. | 
163. Grigly v. Cox, 1 Vez. 517. (4) Reg. Lib. B. 1722. fo. 297. 
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Caſe 32. Lady Whetſtone verſus Sts. Bury. 


At the Rolls, T HERE was a ſettlement before marriage, by leaſe 


2 — and releaſe to truſtees and their heirs, to the uſe of 
On « marriage- them and their heirs, to the uſe of the huſband for life, remain. 
were conveyed der to the uſe of truſtees and their heirs, during the life of the 
to truſtees and huſband, to preſerve contingent remainders, remainder to the 


their heirs, to 
the uſe of the uſe of the wife for life, remainder to the uſe of the firſt, Gs. 


ſe Gidew $6 ſon of the marriage in tail male, 


the uſe of the | 
huſband for life, remainder to the uſe of the wife for life, ned to the firſt, c. ſon of the 


marriage. Theſe limitations to the huſband for life, &c. are truſts only, and not uſes, and when the 
huſband and wife levied a fine to a mortgagee to raiſe money, tho* the fine would have been a for. 
feiture of the wife's eſtate for her life, had ſhe had the legal eſtate, againtt which equity would not 
relieve ; yet decreed, that a truſt eſtate was not forteited by a fine, 


There was iſſue a ion by the marriage. 


The huſband concealed the ſettlement, and together with 
his wife, by deed and fine come ceo, &c. mortgaged the pre- 
miſſes in fee to the plaintiff, the ſon being at that time an 


infant. 


On the huſband's death, the mortgagee brought a bill 

. againſt the wife and the ſon (who was then come of age) 

praying, that the premiſes mortgaged might be ſold, and the 

plaintiff the mortgagee relieved againſt the forfeiture created 

by the fine, in which the wife joined, and thereby (as was 
alledged) had forfeited her elt:te for life. 


[147] 


The ſon pleaded the ſettlement, by which he was a purcha- 
ſer of the remainder in tail, in confideration of his mother's 
marriage and portion, and inſiſted, that by the fine without his 
concurrence his mother had forfeited her eſtate for liſe; and 
this being a forfeiture at law, equity ought not to relieve. 


The plea was argued and allowed, and on motion to diſ- 
ſolve the injunction, Lord Chancellor ſaid, that his opinion 
muſt be well enough known in this caſe, his Lordſhip having 

( See the caſe refuſed relief, even in the caſe where a copyholder (a) made 
of vir H. Peay i leaſe of his copyhold beyond what the cuſtom would allow, 


verſus Duk- of 
Somerſet, Prec. and the Lord had entered for a forfciture, 


in Chan. 568. 
But 


125 TY wa * 4+ Tho 


— 


. 
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But the cauſe coming on to be heard before the Maſter of 


the Rolls, his Honour obſerved, that the uſe and legal eſtate 


were veſted in the truſtees, and the limitations to the huſband, 
wife and ſons, were but truſts, and a truſt ſor life was not (1) 
forfeited by a fine ; wherefore this plea was falſe, not being 
warranted by the ſettlement. 


However, notwithſtanding it was proved, that the ſon, 
after he came of age, had ſaid, he would ſee the mortgage 
paid, for that the money had been advanced for the benefit 
of the family : in regard there was no evidence in writing 
of this, 'and it appeared to have been ſaid voluntarily, but 
eſpecially, foraſmuch as the defendant the fon was an infant 
at the time when this money was lent, all the court would do, 
was, to decree that the plaintiff the mortgagee ſhould hold 
and enjoy the mortgaged premiſſes, during the life of the 
wife, (2) 


8 


147 


Lady Wuxr- 
STONE ». 
Sts. Buny, 


48 


— — 


(1, So, Lerbicullier v. Tracy, 3 Atk. ** plaintiff in poſſeſſion of the premiſſes 
728, 730. during liſe of the defendant Elizabeth 


(2) Reg. Lib. B. 1722. fo. 538. only.” 
« Order for an injunction to quiet the 


Ewer ver/us Corbet. 


NE poſſeſſed of a term for years, deviſed it to 4. and 
died indebted, having made B. his executor. 


Caſe 33. 


At the Rolls. 
2 Eq. Ca. Ab. 


449. pl. 2. 
One poſſeſſed of 


a term deviſes it to A. and makes B. his executor, and leaves ſome debts. If the executor ſells the 
term, the purchaſer ſhall hold it age nſt the deviſee. Secus if ſold at an under va ue, or if the 
purchaſer knew there were no debts, or that the debts were or could be paid, without breaking in 


open this ſpecific legacy, 


The executor ſold the term, upon which the deviſce of the 
term brought a bill againſt the purchaſer, inſiſting, that the 
term being deviſcd to the plaintiff, the executor was but a 
trultee for him, and that the purchaſer muſt have notice of 
this truſt, the term having been bought of the executor, and 
conſequently muſt be taken ſubject to the truſt. 


Maſter of the Rolli: J remember it to have been once ruled, 
that an executor could not make a good title to a term to a 
I 3 purchaſer, 


148 De Term. S. Trin. 1723. 


Ewen ». purchaſer, and that was in the caſe of major (a) Bill verſus 
OR . a 

(s) 2 Vern. 444. Humble. 
where it appears | 
that the mo: tgoge made of a term by an executor, was by this court held to be good, and thats 
refiduary or ſpecific legatee had only their re cue againit the executor. But that decree, was 03 
appeal, reverſed by the Houſe of Lords (1). 


| 


But ſince that, I take it to have been reſolved, and with 
[ 149 ] great reaſon, that an executor, where there are debts, may 
ſell a term, and the deviſee of the term has no other remedy, 
/but againſt the executor, to recover the value thereof, if there 
be ſufficient aſſets for the payment of debts, 


As for the notice of the will, and of the deviſe of the term 
to a third perſon, that is nothing ; for every perſon buying of 
an executor, where he is named executor, muſt, of neceſſity, 
have notice, ſo that if notice were to be an hinderance, then, 
of conſequence, no executor might ſell, 


It is not reaſonable to put every purchaſer of a leaſe from an 
executor, to take an account of the teſtator's debts 3 nor has 
he any means to diſcover them, 


On the contrary, as the whole perſonal eſtate of the teſtator 
is liable to the debts, this leaſe muſt (inter alia) of neceſlity be 
liable, and therefore may be ſold by the executor. 


If equity were otherwiſe, it would be a great hinderatce 
to the payment of debts and legacies z and would lay an en- 
targs upon all perſonal eſtates in the hands of executors and 
admini{trators z which would be attended with great incon- 
veniences. 


Arty 


l — 
8 a 


- 


T admit, if an executor {ould ſell a term for an under value, 
or to one who has notice that there are no debts, or that all 
the debts are paid, this might be another conſideration : but 
there being no ſuch ingredient in the preſent caſe, 


Diſmiſs the bill. See the following caſe (2). 


4 . < (tg =" 


«) 1 Bro. P. C. 71. Orrery, 3 Atk. 235. Itbell v. Brant, 
2) So, Nuyent v. Giffard, 1 Atk. 1 Vez. 215, unleis the purchaſer ap- 
463. Filctv. Merriman, Barnard, 78. pear to collude with the executor, 2 
and 2 k. 41. 3. C. — So, although Crane v. Drake, 2 Vern. 016. his 
th: term be ſold in ſatisfaction of the point alſo came in queſtion in Scat. 
pri a © debt of the executor. Nugeat Yer, 2 Bro. Cha, Rep. 431. 

v. Card, 1 Ack. 463. Mead v. Lord 
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Burting ver/us Stonard. 


Freeman of London poſſeſſed of ſeveral leaſchold houſes, 
A among other perſonal eſtate, by will made in 1699. de- 
viſed one third of all his perſonal eſlate to his wife, another 
third to his child, and Lis own teſtamentary third to his wife 
for life, remainder to ſuch of his children as ſhould be living 
at his wife's death, aud having left his wife executrix, appoint- 
ed J. S. overſeer ol the will, giving him 104, for his care in 
ſceing the will performed. 


goon after the teſtator died, and his wife ſold all the leaſe- 
hold houſes to J. S the overſeer of the will. 


In 1709. the wife died, upon which the plaintiff, who was 
the only child living at the death of her mother, brought her 
bill to have the benefit of the term. | 


And for the plaintiff it was iuſiſted, that this differed from 
the former caſe, in regard the purchaſer here was the overſeer 
of the will, and had a legacy given him for his care in ſeeing 
the will performed; that he had inventoried and appraiſed the 
eltate, by which he muſt have been ſenſible, that the debts 
were much leſs than the perſonal eſtate came to, and conſe- 
quently it was a breach of truſt in the purchaſer, 


That if the purchaſer of a leaſe knows the debts to be all 
paid, or that they can be all paid, without the ſale of theſe 
Ipecific I&gacics, he ought not to take advantage of ſuch a pur- 
chaſe; and as to the length of time, that was taken off, by the 
widows living to 1709. 


Upon which the Maſter of the Rolls took the inventory in 
his hand, and caſting up the particulars, found thereby, that 
the debts could not be paid without the ſale of part of the 
leaſchold houſes, and therefore diſmiſſed the bill. 


But the Court ſaid, this caſe was not ſo ſtrong as the laſt 
preceding caſe, becauſe here nothing ſpecific, nor any parti- 
cular leaſe was deviſed to the children, as in the former caſe, 
but only a third part of his perſonal eſtate in general, 


I 4 


150 


Caſe 34. 


At the Rolls. 
Vide ſupra. 


[ 151 ] 
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Uvedale verſus Halfpenny. 
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| Caſe 35. 
At the Rolls. 
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2 Eq. Ca. Ab. 
718, pl. 4 

In a marriage- 
ſettlement, a 
term for years 
for ſecuring 
younger chil- 
dren's portions 
js by miſtake, 


made ſubſequent 


to the eſtate- 
tail limited to 
the ſons ; this 


helped in equity. 


N a ſettlement the lands were limited to the huſband for 

life, remainder, as to part, to the wife for life, remainder 
of the whole, to the firſt, &c. ſon in tail male, remainder to 
truſtees for 500 years, to raiſe portions for younger ſons and 
daughters of the marriage; and the truſt of the term was de- 
clared to be, to ſecure maintenances for the younger ſons and 
daughters from the huſband's death, and to pay the portions 
of the younger ſons at twenty-one, and of the daughters at 
twenty-one or marriage, which ſhould firſt happen. 


There was alſo a covenant to ſurrender copyhold lands te 
truſtees, in truſt by rents, iſſues and profits, to raiſe the ſaid 
portions for the younger ſons and daughters of the marriage, at 
ſuch times and ages as aforeſaid, and as an additional ſecurity 
for the ſame. 


A bill was brought to rectify the miſtake in the ſettlement, 
in placing the term after the limitation in tail to the ſons; 
whereas the term ſhould have come in before ſuch limitation 
in tail, 


nl = wn by TTY py 
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The huſband was dead leaving ſeveral daughters, one of 
whom was married to the plaintift Uvedale ; and the eldeſt fon 
as to ſuch part of the premiſſes of which he was tenant in tail 
in poſſeſſion, had fuffered a common recovery. 


Objected for the defendant : what is aſked by the bill is, 
that the Court ſhould make a new and different ſettlement, 
which it is not in the power of the Court to do, eſpecially, in 
this caſe, where there is a competent proviſion for the daugh- 
ters ana younger children out of the copyhold eſtate ; and it 
the term ſhould take place before the limitation to the ſons, it 
would greatly diſtreſs the eldeft ſon and heir. 


Miſter of the Rells : I would not deſtroy the ſettlement, but 
ſet it right, according to the intention and agreement oſ the 
parties; and by the declaration of the truſt of the term, the in- 
tention and agreement of the parties manifeſtly appears to be, 


that the land ſhould be charged with the payment of portion. 
for 
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for the younger ſons and daughters at certain ages, (iz. ) for 
the ſons at twenty-one, and for the daughters at twenty-one 
or marriage, and maintenance to begin from the death of the 
huſband ; and this appearing, I do not regard the placing of 
the term, but will help the miſtake, which would otherwiſe 
prevent the agreement of the parties from taking effect; and 
this I am the rather induced to do, as it is in the caſe of a ſet- 
tlement made purſuant to articles before marriage, ſo that the 
young@r children and daughters are as much purchaſers of 
their portions, as the eldeſt ſon of his eſtate- tail limited to 


him by the ſettlement. (1). 


Beſides, younger children, as to their proviſions, tho? by a 
will, are looked upon in nature of creditors; and the agree- 
ment being to charge the land with portions payable at certain 
and uſual times, with maintenance from the huſband's 
death, until the portions ſhould become payable ; it is very 
plain, that equity will charge the land according to the inten- 
tion and agreement of the parties, and will eſſectuate the 
ſame; nor is it reaſonable to ſay, that the proviſion by the 
copyliold ſhall be all that the younger children are to have, 
when by the expreſs words of the ſettlement, the ſurrender of 


the copyhold is intended but as an additional ſecurity, and to 


come in aid only of the freehold eſtate. 


It is a further demonſtration that the limitation in tail to the 
firlt, c. ſon, previous to the term for making proviſions for 
younger ſons, &c, is a miſtake, becauſe the remainder in tail 
to the younger ſons mult be ſpent beſore the portions for theſe 
rery younger ſons can take place. | 


And in regard the wife,who is the mother of theſe younger 
children, conſents to the raiſing of the portions, let her (if ſhe 
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(1) So, Xentis v. Newman, ante, 1 v. Royal Exchange Aſſurance Company, 1 
vol. 234. Targus v. Puget, 2 Vez. Vez. 318. Baker v. Paine, 1 Vet, 
194, and theſe caſes are the ſame in 456. Haiwwood v. Wallis (cited) 2 Jex. 
principle with Trevor v. Trevor, ante, 193. South-jea Compan;, v. D'O:i 
1 vol. 622. Weſt v. Eriſey, poſit. 349, (cited) 2 Vez. 276. Een v. Earl of 
&,—On the general head of reſief Bute, 7 Bro. P. C. 204. 445. Counte i 
againſt miſtakes in deeds, &c. vide of Sheib.rne v, Earl lach. gain, 1 Bio. 


S:m;ſon v. Vaughan, 2 Atk. 3t. Henkis Cha. Rep. 338. 
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paid on a bub- 
ble. 


the ſole exerciſe of this invention, having bought an 


153 
 Vvxvatz a. agrees thereto) make a conditional ſurrender of her eſtate ſu P 
HALFrENNY. ,. . . P 
life, to be void on non-payment of 40, ooo J. in fix months; - 
and let a new term be raiſed for 500 years, for ſecuring the b 
maintenance and portions as they become due. ; 
And ſince the recovery, as to part of the lands, has already re 
barred the limitations in tail, with regard to thoſe lands, (ſub. v 
ſequent to the term for 500 years, ) let the remainder in fee he b 
limited to the eldeſt ſon. 
[ 154 } But with reſpect to the lands in jointure, of which no re. ſi 
covery has been yet ſuffered, let there be a new ſettlement / 
made thereof to the ſons in tail, ſubſequent to the term of 509 8 
years for railing the portions, 
The coſts to go out of the eſtate (1). 
1 
(1) Reg. Lib. B. 1722. fol. 474. 
u 
| [ 
Caſe 36. Colt & al' ver/us Woollaſton and Arnold, | 
= 1 H E plaintiffs brought their bill to be repaid the two 
ill in equity : ; 
lies to recover ſeveral ſums of 120 J. and 120 J. which they had paid 
back money 


to the defendants, as managers and projectors of a bubble, 
called the Land Security and Oil Patent. 


The defendant Moollaſten had (it ſeems) invented a project 
for extracting oil out of Zngli/h radiſhes, and got a patent for 


as — — — — —— 1 


eſtate for 31, 800 J. called Sutton Marſh in Lincelnſvir e, for- 
merly the eſtate of Lady C:rnbury, which was then in mort- 
gage for 28,000 /, 


In June 1720. this Wellaffon made public this project and 
aſſigned his oil patent to the defendant Arnold, in truſt for all 
the contributors towards the project, which he divided into 
five thouſand ſhares, valuing every ſhare at 20/. in order to 
raiſe 100,000 h 


And as an encouragemen: and ſecurity for all the contribu- 
tors, Wozllaffon conveyed his purchaſe of Sutton Marſs to the 
defendant Arnold and his heirs, in truſt, in the firſt place, to 

| pa) 
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y of the two mortgages, being 28,000 J. and afterwards to 
may to himſelf (the ſaid H/ollaflon) 57,200 J. in all 85, 200 J. 
and 23 to the ſurplus which the eſtate would raiſe, it was to 
be for the benefit of the contributors ; the project or bubble 
us to be called the Land Security and Oil Patent, and was 
repreſented by the defendants to be a moſt advantageous project 
without any hazard, there being land ſecurity given for the 
benefit of the contributors. 


The plaintiffs paid in to the defendant Arnold the ſeveral 
ſums of 120 J. and 120/. for fix ſhares a- piece, for which 
Arnd gave them receipts, and the projectors ſold about 1000 
tickets amounting to 20,000 J. 


In Auzuft 1720 the project failed, no oil having ever been 


made, or radiſhes ſowed on the premiſſes. 


Whereupon the contributors, with ſome reſentment, called 
upon the projectors for their money, which occaſioned the 
projectors to advertiſe, that in ſix months time, they would 


fuſed. 


Inſiſted for the defendants, that the plaintiffs being ac» 
quainted with this ſecurity as to the lands, they ought to reſort 
thicher; that there could be no impoſition in this caſe, be- 
cauſe the parties had notice; and the extracting oil out of 
radiſhes having had the ſanCtion of a patent, could not be 
thought a cheat; and as to the advertiſements, it was pre- 
tended they were gained by threatnings; and that the parties, 
admitting they were aggrieved, had their remedy at law. 


Mafter of the Rolls : This is an impoſition, to propoſe the 
ſurplus of the value of an eſtate with coſt but 31, 800 J. (after 
$5,000 /, charged upon it, which is much more than double 
the value) as a ſecurity to the contributors who laid out their 
money upon this project; it is giving them monſbine inſtead 
of any thing real, and the proof is very flight, whereas it ought 
to have been extremely ſtrong; it is hard to believe, that 
any perſon would conſent to be ſo impofed upon. And what 
makes 


retura the money with intereſt 3 but afterwards this was re- 
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Corr „makes it worſe is, that this great ſum of 57, 200 /. is reſetyi 


V 00LLASTONs 


and patents of new inventions, as well as grants of other 
things, may be obtained by ſurpriſe and falſe ſuggeſtions, 


If this were a fraud againſt any private or ſingle perſon, 
court of equity would relieve ; a fortiori, where it is a fraud 
againſt great numbers, againſt multitudes, where the miſchief 
is more extenſive, and many families thereby ruined, 


All fraudecog- Tt is no objeCtion, that the parties have their remedy at lay, 


—— — and may bring an action for monies had and received for the 
G. +. 220, Plaintiffs own uſe for in caſes of (a) fraud, the court of 
Stent verſus Equity has a concurrent juriſdiction with the common lau, 


* matter of fraud being the great ſubject of relief here. 


[ 157 ] Accordingly caſes of this nature have frequently met with 
relief in this court, as in Aaron HilPs caſe, which was a 


patent for extracting oil out of beech, which was alſo divided 
into ſhares, (as this is) and a ſecurity propoſed and agreed to 
be made of lands, which came out to be terra incognita betwirt 
the degrees of latitude 5o and 57 ; and in the principal caſe, 


the land, after the 85,000 J. paid, ſeems to be worth as little 
as Aaron Hill's. 


** „ 2 —— 
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And as to the pretence of gaining the advertiſements by 
force, the contributors were angry, and had reaſon to be ſo, 
and one of the contributors (tho' it does not appear to hare 
been either of the plaintiffs) threatened to cut the defendants 
throats; but this all ended in an arreſt of one of the defen- 
dants, which was a lawful proceeding, and after all theſe 
threatenings were over, the laſt advertiſement was given out 
by the defendants on the 19th of September 1720. 
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Further it is juſt that the defendant Arnold, as well as the 
defendant Moll aſten, ſhould be charged; for as Woollafton was 


the fizit projector and procurer of the patent, and purchaſer of 
the 
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to the defendant the projector himſelf. Nr 
The gaining the patent can be no ſanction to the cheat, be. oy 

cauſe the patent does not ſecure the patentee, if it is not: 
new invention, but others may uſe the ſame, or if it be na N 
the firſt patent, the patentee is not ſecure from an action; * 
the 


di 
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the land, ſo Arnold was his truſtee, accepted the conveyance, war 
«as the treaſurer, received the money, and gave the receipts, 1 
was partner in the fraud, and plainly particeps criminis. 

Therefore decree both the defendants to pay back to the 
plaintiffs their principal, intereſt and colts, 


Nite; the ſame decree was made in the caſe of Spackmar 
verſus Weallaſton, which was the next cauſe in the paper, of 
the ſame nature, againſt the ſame defendants, and on the 


ſame project. 


Rachfield ver/us Careleſs. 


(Before Mr. Juſtice Powis, in the abſence of my Lord Chancellor.) 


M7 R Y Smallman, poſſeſſed of ſome perſonal eſtate, by 

will gave to her neareſt relations 5 /. a-piece, and made 
the defendant Careliſe, who was not related to her, ſole exe- 
cutor, giving him 5 /. for his care in fulfilling her will, and 
made no diſpoſition of the ſurplus, and died. 


diſpoſition of the ſurplus 3 but parol provf made of the intention and ditection o 


Caſe 37. 
( 158 } 


9 Mod. 9. 

1 Stra. 568. 

2 Eq. Ca. Ab. 
416. pl. 8. 
444+ pl. 11. 
One by will 
gives his execu- 
tor 51. for his 
care in perform- 
ing the will, 
and makes no 
f the teftator to 


the (crivener, that the executor ſhould have the ſurplus z yet the ſurplus decreed to the next of kin. 


There was ſome light proof for (1) the next of kin, who 
now ſued for the ſurplus of the perſonal eſtate ; as that the 


(1) This appears to be the only caſe 
in which parol evidence has been ad- 
mitted in favour of the next of &in.— 
In Petit v. Smith, ante, 1 vol. 7. Lady 
Granville v. Ducheſs of Beaufort, ante, 
| Vol. 114. Littlebury v. Buckley, (ci- 
ted) 2 Vern. 677. Batchelor v. Searle, 
2 Vern, 736. Hatton v. Hatton, 2 Eq. 
Ca. Ab. 443. pl. 56. Duke of Rutland 
v. Dacbeſs of Rutland, poſt. 210. Lake 
v. Lale, 1 Wilſ. 313, and Amb. 126. 
d. C. parol evidence, has been ad- 
mitted in favour of the executors or 
(what is tantamount) in excluſion of the 
next of kin, as in Braſbridge v. Mood- 
reffe, 2 Atk. 68. and the ground of its 
admiſhidility is, that it is adduced to 
redut a preſumption raiſed againſt the 


legal title of the executor, which ſeems 
to have been adopted as a rule of evi- 
dence in courts of equity, tho” (occa- 
fionally) with ſome heſitation. Coun- 
teſs of Gainſhorough v. Earl of Gainſbo- 
rough, 2 Vern. 252, and Crompton v. 
North, and King mill v. Cook, there cited, 
Lamplugh v. Lamplugh, ante, 1 vol. 
111. Mallabar v. Mallabar, Ca. temp. 
Tal. 78. Brown v. Selwin, Ca. temp. 
Tal. 240. and 4 Bro. P. C. 179. S. C. 
Ulrick v. Litchfield, 2 Atk. 373. Mal- 
ter v. Walker, 2 Atk. 99. Blinkhors 
v. Feaſt, 2 Vez. 28, Brady v. Cubitt, 
Doug. 39. Coote v. Boyd, 2 Bro. Cha. 
Rep. 525. Clinton v. Hooper, 3 Bro. 
Cha. Rep. 301. 


teſtatrix 
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teſtatrix had declared her intentions were, to give the ſutplu 
of her perſonal eſtate to her next of kin, in the ſame mannes 
as her huſband had diſpoſed of the ſurplus of his perſoni 
eſtate to his next of kin. 


But the perſon who drew the will ſwore, that the teſtatrix 
at the time of the making thereof, declared her intention 10 
be, that if the left any ſurplus, her executor, who had been 
her very good friend, ſhouid have it; for that her relation 
had been ungrateful to her ; and this perſon ſwore, that the 
teſtatrix had directed him to give the ſurplus to her executor, 
and that he would accordingly have done this by exprefy 
words, but that he thought it would be unneceſſary, the lay 
implying as much. | 


For the plaintiffs it was argued, that here was an expreſi 
legacy given to the executor, which implied he ſhould have 
no more; that it plainly imported a negative, otherwiſe the 
executor would have a and ſome ; and that it was {till ſtronger, 
by the legacy's being given to the executor expreſsly, for his 
care in fulfilling the will, which was a declaration of a truſt 
in the very words of the will, and tantamount to calling him 
executor in truſt ; that the caſes of Littlebury verſus Buckley, 
and Lady Granville verſus Ducheſs of Beaufort, were not ſo 
ſtrong, (viz.) in thoſe wills, the legacies were not given to 
the executors for thcir care and pains. | 


And laſtly, that in the caſe of May verſus Lewin (1), Lord 
Chancellor Parker had decreed in favour of the next of kin, 
purely on account of the legacy's being given to the executors 
for their trouble in the execution of the will. 


_ 


(1) The caſe of May v. Lewin was 

this. —Beatrice Miller by her will of 2d 
ts December, 1717, after payment of her 
debts, legacies and funerals, deviſed all 
her lands and tenements, and the rents 
and profits thereof and the produce of 
all her money and other perſonal eſtate, 
to the plaintiff and the defendantLewin 
and their heirs, on truſt to (ell the ſaid 
real and perſonal eſtate and pay the in- 
tereſt of the money ariſing by ſuch ſale 


to her mother for life ; and the teſta- 
trix, then gave ſome ſmall legacies to 
be paid after the death of the mother, 
and appointed the plaintiff and the de- 
fendant Leun executors ofher will, and 
gave them 50l. a- piece for their trouble 
therein; but ſhe made no diſpoſition 
of the reſidue. — The Court declared 
the executors to be truſtees of the refi- 
due for the next of kin. Reg. Lib. B. 
1-20, fol. 196. 

On 


vi 
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On the other ſide it was ſaid, that the evidence of the 
f-rivencr who drew the will was very ſtrong, proving, that 
the teſtatrix, at the time when her will was made, declared 
hor executor, and not her relations, ſhould have the ſurplus z 
that theſe parol declarations had been always admitted for 
evidence, when they were agreeable to the diſpoſition made 
by the law in ſuch caſes, and only rebutted and barred a truſt, 
which, as the next of kin pretended, reſulted for their benefit; 
and Mr. Talbet obſerved, that in the caſe of Ball and Smith, 
the legacy of plate to the wife who was made executrix, was 
conſtrued not to bar her of the ſurplus, merely from a pre- 
ſumption that the huiband had a greater kindneſs for his wife, 


a firticri, where there was evidence of the teſtator's expreſs 
declaration, that his executor, and not his next of kin, ſhould 
have the ſurplus, he ſhould be intitled thereto; that the caſe 
[Littlebury and Buckley, as alſo that of the Ducheſs of Beaufert, 
were decrees in point, in the higheſt court of juſtice, which 
id been followed by many others, particularly that of Heron 
(1) verſus Nexwton, decreed laſt term by the Maſter of the 
Rolls, where, tho' a legacy was given to the executor, who 
wag no relation, yet was the ſurplus alſo decreed to him, upon 
proof read of the teſtator's intention that it ſhould be ſo, 


Mr. Juſtice Pois: The opiniomof the great ſeal has been 
arious and uncertain in this point; but I do not like parol 
ridence of the intention, and here we have parol evidence on 
both ſides; however the words of the will ſeem to declare a 
truſt, by giving the 5 J. legacy to the executor for his care 
n falling the will; and this goes beyond all parol proof; ſo 
that my thoughts at preſent are, that the next of kin are in- 
ited to the ſurplus ; but foraſmuch as this has been determin- 
different ways, I would take further time to conſider of it, 
d to look into precedents, 


On the 2 July 1723, Mr. Juſtice Powis ſat again to give 
is opinion; he ſaid, this had been vexata que//io, Chancellors 
aving differed about it from the Houſe of Lords, and alſo from 
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han to leave her little more than a troubleſome executorſhip; 


1 160 J 


"42. fol. 231. where the bill appears pregſi in the caule, 


* 


(1) 9 Mod. 11. and Reg. Lib. A. to have been diſmiſſed on reading the 


one 


— 


160 De Term. 8. Trin. 1723. 
1 Ut one another; he took notice, what various turns the fit 
caſe, (viz.) that of Feſer v. Hunt had met with; how Lord 
Fefferys had decreed in it for the next of kin, after which h 
decree was reverſed by the Lords Commiſſioners, and their 
decree reverſed by the Houſe of Lords; ſo in the caſe of the 
Ducheſs of (1) Beaufort, and that of (2) Littlebury verſy 
Buckley, the decrees in favour of the next of kin were, on pard 
proof, reverſed above. 


I 26z ] But in the principal caſe, he ſaid, there were words in the 
will declaring the executor to be but a truſtee ; 5 /, being 
given him for his care in fu/fi/ling the will, which woul 
amount to a declaration of the truſt ; eſpecially conſidering i 
as a fundamental rule in a court of equity, that an execttor i 
but a truſtee, and on his dying inteſtate, ſo much of the teſt 
tor's perſonal eſtate as remains unadminiſtered, muſt go ty 
the teſtator's next of kin, (viz.) to the adminiſtrator de boi; 
non, Ec. and not to the adminiſtrator of the executor ; that if 
man marries an executrix, and the dies inteſtate, the teſtatory 
perſonal eſtate muſt go to the adminiſtrator de bonis nan, and 
not to the huſband ; that Mr. Harcourt married Lady Arg, 
who was executrix to Sir Samuel Aſtrey, and when ſhe died in- 
teſtate, Sir Samue/'s perſonal eſtate which remained unadmi- 
ſtered, was determined to go to Lady Aftrey's next of kin, and 
not to Mr. Harcourt the huſband ; that a plaintiff executor 
pays no coſts ; but this not by any expreſs words of the ſtatute 

(s) 23 Hen-$, (a), but only by an equitable conſtruction thereof, becauſe 
_ what he recovers, is not for himſelf, but in truſt for his teſt» 
tor; he did not deny, but that where there was an expreſs le- 
gacy given to the executor, and no further words, nothing 
given for his care and pains, parol evidence might, in ſuch 
caſe, be admitted of the teſtator's intention ; but this was not 
to be minded, where words followed declaring a truſt, a 
where the legacy appeared to be given to him for his care in 
fulfilling his will; that if money were to be granted or deviſed 
for the doing of any thing, this, in equity, would create 1 
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(i) Decreed by Lord Cooper, in Feb. by Sir Peter King, Recorder, in Api 
1709. reverſed by the Lords in the 1711. and reverſed by the Lords it 
December following. | the May following. 

(2) Decreed in the Mayor's Court 17 
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That indeed here was the evidence of the perſon who drew 
the will, tending to prove that the ſurplus was deſigned for 
the executor, which nevertheleſs was contradicted by evidence 
on the other fide z however, leſs regard ought to be had to 
evidence of this kind, in caſes of wills, than of deeds, it being 
very uſual fot many, under ſuch circumſtances, to play the 
Velpone, and to ſpeak what they do not really intend, to get 
every one's favour, 


That in the caſe of May verſus Lewin, where there was 
50 J. a- piece given to the two executors for their trouble, {in 
which caſe there was alſo ſome parol proof of the teſtator's in- 
tention in favour of the executors, bat not clear,) Lord Par- 
ter decreed a diſtribution, which was an authority in point, 
and being the lateſt, was the greateſt authority, becauſe it muſt 
be ſuppoſed to have been adjudged after conſideration had of 
all the former decrees z beſides, that the defendant, in the 
principal caſe, was made executor in the ſame clauſe which 
gave him the legacy, whereby it ſhould ſeem that the legacy 


_— = > a= ow 89 _Ktw  - 


fot it; 


Reſerve coſts tilt after the account taken, but decree a 
diſtribution amongſt the next of ki. | 


Hall verſus Hoddeſdon. 
4 r. I'S bill was brought by a deviſee of | land, to perpe- 
tuate the teſtimony of a wilt, and to eftabliſh the will ; 
and upon opening thereof, the Maſter of the Rolls diſmiſſed 


the bill with coſts 3 declaring that this cauſe being only for 


perpetuating the teſtimony, ought not to have been ſet down 
for hearing. | 
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And upon Mr. Mead's praying, on behalf of the plaintiff, 
that the diſmiſſion might be without prejudice to the plaintiff”s 
making uſe of the depoſitions, 


Vor. II. K His 


5 


=> 


was annexed to the executorſhip, as all the reward intended 
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truſt, and here the legacy was given to the executor for his RACKFIELD © 
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Caſe 38. 
At the Nolls. 
z Eq. Ca. Ab, 
491. pl. 7. 
Bill to perpetu- 
ate the teſtimo- 
ny of a will, if 
brought to hear- 
ing, to be diſ- 
miſſed with 
coſts. 
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Hart . 


Hoppe son. 


Caſe 39. 


At the Rolls. 
a Eq. Ca. Ab. 


6. pl. 9. 
One r Sin 


gives an annuity 
ont of his per- 


ſonal eſtate ; 


if the executor has miſbehaved himſelf, the court will order of the perſonal eſtate 
ſet aſide to ſecure this annuity. l ey GY 


plaintiff would at law have the benefit of theſe depoſiti 
tho? the bill were diſmiſſed. OY 


were deviſed out of the teſtator's perſonal eſtate, and J. N. 


_ arrears; but it is not uſual to compute intereſt for ſo ſmall a 
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His Honour replied, there was no need of this, becaufe the 


Batten verſus Earnley. 


O NE gare ſeveral legacies by will, and (inter alia) m 
\Z annuity of 20/. per annum to J. S. for his life, all which 


was made executor of this will, 


It happened that J. N. the executor had ſaid ſome raſh 
words, as, “that he would go to gaol, and leave the legatees 
% unpaid ;” and tho the annuity was by the will made payable 
quarterly, yet it was three years in arrear, 


Inſiſted 1/?, for the annuitant, that theſe arrears ſhould 
carry intereſt, 
. Sed Cur cont” + This is only done, where there are great 


ſum, 


2dly, It was prayed, that the executor ſhould give ſecurity 
for the payment of the annuity. 


To which it was anſwered, that the teſtator not ordering 
any ſecurity, but wholly truſting to the executor, the legatee 
of the annuity muſt do ſo too. 


Sed per Cur : Since the executor has by his anſwer ſubmit- 
ted it to the court, whether he fhould give any ſecurity, and 
appears to have expreſſed himſelf in words threatning to defeat 
the annuity, let the Maſter ſee a ſufficient part of the perſonal 
eſtate ſet apart and aſſigned to a truſtee, in truſt to ſecure it 


annuity, 
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Crockat verſus Crockat. Caſe 40. 


HE tcitator gave to the plaintiff his Giſter Suſanna At the Roll, 
Crockat the ſum of 550 /. which was then in Mr. Ellis » Eq. Ca. Aba, 
hands, and made the ſaid Mr, Ellis executor in truſt for the d. ges 
{aid teſtator's brother, and died ſoon after the making of the 3 
will. note, and after 
——— to 9.8. this goed for the 
devifes the 5601, in the gold 1 . 
3 N te ſtator — after the — the will, drawn out part of this mo« 
ney, for this had been an ademption pro tanto. 


It ſeems the teſtator, before making of the will, had left in 
Mr. Elli's hands 3 50. for which Mr, Ellis had given a note 
to the teſtator, payable to him or order, and the teſtator had, 
before the making the will, drawn ſome bills on Ellie, order- 
ing him to pay ſeveral ſmall ſums of money, which, in all, had 


reduced the 550 J. to 430/. th 


But the teſtator had left in Mr. Elli's hands an exchequer 
order, for the payment of 361. per annum to the teſtator for 
thirty two years, and left aſſets for the payment of all his 
legacies, including the whole legacy of 5 500. to his ſiſter 
Suſanna. 


Inſiſted, the plaintiff Suſanne Crockat ſhall have no more 
than 430/. of her legacy of 550/. there being no more than 
430 l. left in Mr. Ellis's hands. 


Mofter of the Rolls cont She ſhall have the whole 350 J. C 165 J 
legacy. 


Where a teſtator by his will gives a legacy of 500 J. which 
is in the hands of J. S. and after the making of the will calls 
it in, or orders J. S. to pay to himſelf or others, part of the 
money, which is accordingly done, this is an ademption of 
ſuch part of the legacy; and the diverſity is, where the party 
who had the money pays it of his own choice, and uncalled 
for, and where the teſtator himſelf (+) calls for it in 3 for it 


— 
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(+) But the diverſity between a voluntary and a compulſo 
t. 
= to have been approved of by Lord Macclesfield, — the — _ 
8 3 to ſecure the legacy in all events. See the caſe of Zar! of Thomond v 
Kew r * I. * 2 alfo the caſe of Rider v. Wager, poſt 328. 
Fa V. Teng, decree - i Tri i . 
1 wy = = yy rd —— King, Tria. 1728. poſt 469. 
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Cooczar v. muſt be the teſtator's own act, and not the act of a third per. 
8 * ſon, which is to revoke his will. 


But in the principal caſe, theſe payments out of the g50/, 
in the hands of Mr. Ellis having been all ordered by the teſta- 
tor before the making of his will, this cannot be ſaid to be an 
ademption of the legacy, but is an expreſs indication of the 
teſtator's intention, that as the note for the full ſum of 5 pol. 
was ſtill ſtanding out, notwithſtanding he had ordered the 
payment in of part of the note, yet he renounced all thoſe pay. 

ments, and willed that the whole 550/. ſhould be the legacy 
which he gave to his filter Suſanna, 


But I take, it, that the 5 50/7. legacy ſhall not be made good 
out of the exchequer order for the thirty-two years annuity, 


the legacy given being a legacy of 550 J. in money. 


Let the plaintiff have the whole 5554. note, and intereſt 
from the time of filing the bill, 


Caſe 41. * Trenchard and Ippſtey verſus Wanley. 


2 Eq. Ca. Ab, x” 1 HE plaintiff Mrs. Iypſiey, the filter of the other 


Nd plaintiff Trenchard, had money in the hands of the de- 


Ane be or- fendant II anley the goldſmith, for which the had the (aid 
from the : 

Proprietors, ſu b- W aiuley 'Ss note. 

fcribed lottery 

orders Into the South-ſca, indemnified by the 20 of parliament. 


L166 J - The plaintiff Trenchard, by his letter to the deſendant 
IWanley, ordered him to inveſt the money in lottery orders, but 
did not direct in whoſe name thole lottery orders fhould 
be taken. | 
Accordingly the defendant Manley did inveſt the money in 
lottery orders, and took them in his own name; afterwards 
Wanley ſubſcribed the orders into the Sou/h-ſea, with other 
orders of his own, and of his cuſlomets, amounting to a con- 
ſiderable ſum, of the ſame ſpecic, but did not give notice that 
he had made this ſubſcription, until two months afterwards. 


Upon this the plaintiffs brought their bill for relief, (vs.) 
in order to compel the defendant to procure for them Jottery 
orders, to the amount of thoſe which the defendant, without 


their conſent, had ſubſcribed into the Sorth-/ea. 4 


% =” 07 —_- 
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And for the plaintiffs it was inſiſted, that the defendant had 
made himſelf a truſtce for them without any authority from 
them : and after he had thus made himſelf their truſtee with- 
out their conſent he then ſubſcribed their orders into the 
Suth-ſea, and by concealing ſo long from them what he had 
done, he thereby ſhewed his intention, that if the ſubſcription 
had been profitable, then the orders ſubſcribed were to have 
been his; if unprofitable, then they were to be placed to the 


plaintiff's account. 


Maſter of the Rollt. The rule of law as to fraud is alſo a 
good rule in equity, (viz.) that fraud is never to be preſumed z 
but it is true, that may be a fraud in equity, which is not fo 


at law. 8 


The confuſion and hurry that goldſmiths and other people 
were then in, may account for the defendant the goldſmith's 
not giving notice ſooner of his having ſubſcribed thoſe orders 
into the South-ſea ; and it may with the ſame force be retort- 
ed againſt the plaintiffs, as the reaſon, why they did not come 
ſooner to the defendant to demand the orders, or forbid 
the ſubſcribing them into the South. ſea; tho I think that by 
the words of the act of (a) parliament impowering all truſ- 
tees, guardians, executors and adminiſtrators, to ſubſcribe 
lottery orders into the South-ſea, tho' the cgſtui gue truſt had in 
this caſe expreſsly forbid the truſtee to ſubſcribe, yet by virtug 
of the expreſs authority given to truſtees, c. to ſubſcribe 
(in which authority given by parliament the conſent of every 
proprietor and cgſtui que truſt is included, notwithſtanding 
ſuch prohibition as aforeſaid,) the ſubſcription would be good, 
and the truſtees juſtified z and it would be a very unjuſt thing 
in the parliament, if it were to be conſtrued, that the act had 
mace the ſubſcription good, and yet left the truſtee liable to be 
ſued, and to be anſwerable for the ſame to the cui que truſt. 


But the principal caſe does not go ſo far, here being no pro- 
hibition from the c gue truſt. 


The occaſion of the defendant the gold{mith's buying the 
orders in his own name might be, becauſe he was always in 
the way to accept them, and there was no direction from the 
piamtids to buy the orders in any other name; and by the ſame 
reaſon, that the plaintifls truſted the deſendant with the money, 


K 3 they 
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(a) 6 Gen. 3. 
cap. 4- ſet 23. 
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/TxzNCHARD they might likewiſe intruſt him with the taking of the orden 


116501 


in his own name. 


Then from the time of the defendant the goldſmith's taking 
the orders in his own name, he became a truſtee, and beiag a 
truſtee, the aQ of parliament alone, without any authority 
from the party, impowered him to make this ſubſcription, 
And the caſe is the ſtronger, in that the defendant ſubſcribed 
other orders of his own, as well as thoſe that belonged to the 
plaintiffs ; and it would be enough for the defendant who 
dealt for the plaintiffs as for himſelf, and acted for him as he 
did for himſelf, to bear his own loſs, without having the ad- 
ditional loſs of the plaintiffs alſo put upon him, 


It is to be taken, as the general ſenſe of the nation took it 
at the time when the ſubſcriptions were made, (viz.) that this 
was a beneficial thing, as is evident from thoſe lottery orders, 


that were ſubſcribed, ſelling for more than lottery orders un- 


ſubſcribed. So that nothing but fraud in this caſe of ſubſcrib. 
ing lottery orders, Cc. can make the truſtee anſwerable to his 
ceſtui que truſt. - 

Beſides, the ſubſequent ſtatute of ) Geo. 1. cap. 1. ef. 3, 
very much ſtrengthens the caſe, © by giving the proprietor 
c of the ſtock 33 J. Gs. 8d. per cent, in. ſatisfaction, and 
* full diſcharge of the monies paid on any of the ſubſcrip- 
te tions, notwithſtanding any miſnomer, or error, ſuppoſed 
cc defect, error or miſnomer, or notwithſtanding any miſno- 
« mer, miſpelling, or omiſſion of entry of any ſubſcription, 
« and notwithſtanding any doubt or queſtion touching or con» 
© cerning the validity of the ſubſcription of the redeemable 
« debts and annuities in any wiſe,” 


Which words were intended to bind down the proprietors 
of any redeemable ſubſcription, and to give them a recome 

nce for their being bound down ; and as it bound down 
the truſtees, ſo likewiſe did it conclude the cui que truſt. 


And this act of parliament intended to quiet all matters. 


Alſo his Honour laid great ſtreſs upon a decree which he 
himſelf had made about a year ſince, when he fat at HV 
for the Lord Chancellor, in the cauſe of Bluct verſus Nicholn 


and which he ſaid was not ſo ſtrong ſor the defendant as the 
principal 


— ß, 
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incipal caſe z for there lottery tickets payable to the bearer, — 


— which were left with the banker or goldſmith only for 


ſale cuſtody, were ſubſcribed by him into the South-ſea 3 upon 
which the proprictor, who left them with him, brought a bill 
againſt the ſaid goldſmith; and his Honour diſmiſſed the bill: 
for that it was a hard caſe, that the goldſmith who was but a 
truſtee ſhould ſuffer for doing what was then thought to be for 
the beſt ; and if the plaintiff was wronged, he was at liberty 
to take his remedy at law. 


Which decree the Court had the greater regard to, ft 
aſmuch as the parties acquieſced under it, and brought no 


appeal. 


But the principal caſe the Maſter of the Rolls thoughe | 
much - ſtronger, and therefore diſmiſſed the bill with coſts, [L 179 ] 
(ua.) that with reſpect to the defendant, both the plaintiffs 


ſhould be liable, and therefore the diſmiſſion ſhould be general, 
as to both of them; but that if the plaintiff Trenchard thought 


it worth his while to apply, the court would, on petition, 


order that the other plaintiff the cgſtui gue truſt ſhould pay all 
the coſts, + 


—_— 


+ The ſame point was determined by Lord Macclesfield in the following term, 
in the caſe of Weaver v. Fowler. 


De Coſta verſus Scandret. Caſe 42. 


NE having a doubtful account of his ſhip that was at Lord Mac- 


ſea, (viz.) that a ſhip deſcribed like his, was taken, in- — Bs 
ſured her, without giving any information to the inſurers of 646. pl. 2. 
what he had heard, either as to the hazard, or circumſtances re _ 
which might induce him to believe that his ſhip was in great ful account of 
. his ſhip, inſures 
danger, if not actually loſt, his ſhip without 
acquainting the 
inſurers what danger the ſhip was in z this held to be a fraudulent inſurance 3 and the court os + 
lieved againſt the policy, 
The inſurers bring a bill for an injunction, and to be relieved 


again!t the inſurance as fraudulent. 


Lud Chancelloy : The inſured has not dealt fairly with the 
inſurers in this caſe ; he ought to have diſcloſed to them what 
intelligence he had of the thip's being in danger, and which 

K 4 miglit 
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Pr Coora v. might induce him, at leaſt, to ſear that it was loſt, tho he had 
PEANPBRT- no certain account of it 3 for if this had been diſcovered, it i; 
impoſſible to think, that the inſurers would have inſured the 
ſhip at ſo ſmall a premium as they have done, but either would 
not have inſured at all, or would have inſiſted on a larger pre. 
mium, ſo that the concealing of this intelligence is a fraud, 


[ 171 J Wherefore decree the policy to be delivered up with coſts, 
but the premium to be paid back, and allowed out of the ccſt;, 


Caſe 43. Edwards (and Lady Elizabeth his Wife) verſu 


Lord Me- Counteſs Dowager of Warwick, 
CLESFILLD. ; 
2 Eq. Ca. Ab. 222 late Earl of Warwick and Holland, being ſeiſed in 
r fee of the manor of Kenſington, intermarried with the de- 


_ cove- . 
nanted to be fendant Charlotte daughter of Sir Thomas Middleton, who had 2 


— "wake pv portion of 16,000 J. 6000 /, whereof was paid to the ſaid 


Jand. But he 
mat i intited Earl, and 10,000/. reſidue thereof, to be laid out in a purchaſe 


do the fee of of lands in fee, to be ſettled as in the ſettlement, and here- 
— — after is mentioned, and the manor of Kenſington was ſettled on 


diſpoſe of it by the ſaid Earl for liſe, remainder to the firſt and every other ſon 
a will, tho' not , . . . . , 
atteſted by three Of that marriage, in tail male, remainder to himſelf in fee. 


witneſſes. Alſo 

a parol dizetion for the payment ef it, ſeems to be good, Soif the money is ordered or deviſed to 
be laid out in lands, and ſettled to the ute of A. in tail, remainder to himlſe:f in fee, equity will 
order the money to A. Secus if the remainder thereof be limited to a third perſon, Alto cho by 
a voluntary contract muney is agreed to be laid out in lands, the court will execute ſuch agte ment 


jn favour of the heir. 

As to the 10,000 /. it was agreed by all the parties, that 
the ſame ſhould be laid out in land, and ſettled in like manner 
as the manor of Ken/ington had been ſettled, and in the mean 
time, until ſuch purchaſe could be found, the 10,000 J. was 
to be placed out upon ſecurities, and the intereſt ariſing there- 
from, to go and be paid to ſuch perſons as ſhould be intitled 
to the rents and profits of the manor of Kenſingt:n, 


This Zdward Lord Warwick died, leaving iſſue by the 
Counteſs Charlotte, one ſon, (viz.) Edward-Henry, the lai 
Lord Warwick, who being thus inticled to the manor of Ken 
ſington in tail, remainder to himſelf in fee, levied a fine of the 
ſaid manor to the uſe of himſelf in fee, and ſoon afterwards 


died without iffur;, and inteſtate ; upon whoſe death the manor 
of Kerirgton deſcended to the plaiatif Lady Elizgbeth Edward, 
; | wile 


„ = 
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brought her bill to have the mortgage, upon which the 10, oool. 
had been placed out, aſſigned to her. 


This was oppoſed by the defendant the Counteſs dowager 
of Warwick, who inſiſted, that ſhe was intitled to the ſame, 
a adminiſtratrix of the laſt Earl her ſon, and that this 10,000/. 
being as yet in itſelf money, ought, by the ſtatute of diſtribu» 
tion, to be divided betwixt herſelf, as the mother of the in- 
teſtate and his half ſiſter Mrs. Charlotte Addiſon; and for this 
purpoſe it was argued, /, That all the ends and views of the 
ſettlement, (viz.) the proviſion for the iſſue of that marriage, 
being determined by there being no iſſue left of the marriage, 
and in regard this was in fact mone ys a court of equity, whoſe 
aſſiſtance was neceſſary to realize it, would not now the huſ- 
band was dead without ifſue, turn this money into land, in fa- 
your of an heir, who was not within the view of the ſettlement. 


zy, That this money thus agreed to be laid out, was not 
in all reſpects, to be taken as land; for it might be deviſed as 
money, by a will not atteſted by three witneſſes ; alſo, if the 
laſt Earl of Warwick had granted or deviſed it, by the deſcrip- 
tion of the ten thouſand pounds agreed by his father to be laid 


out in land, it would have paſſed by ſuch deſcription; it 


could not be denied but that the laſt Earl might, if he had pleaſ- 
ed, have ſo diſpoſed of it. 


zdly, That as to the ſettlement of the remainder of the 
Kenſington eſtate to the right heirs of Earl Edward the father 
the ſame was a mere voluntary limitation, as was alſo the 
agreement, that the money ſhould be laid out in land, and 
ſettled in like manner; and then it was no more, than if 
one, without any conſideration, ſhould covenant to lay out 
money in the purchaſe of lands, to the uſe of himſelf in fee z 
which being a mere voluntary contract, equity would not 
compel the exccution thereof. 


4thly, That it was unreaſonable for this court to interpoſe 
to take the money from the mother and the half ſiſter, in or- 
der to give it to a remoter relation; on the contrary the mo- 
ther, who had the legal intereſt of this mortgage, on which 
the money was lent, ought to be afliſted, at leaſt not deprived 

of it, by a court of equity, 
5thly, 
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wife of the plaintiff Mr. Edwards, who, as ſhe was become r 
intitled to the manor of Kenſington in poſſeſſion in fee, now Warwicr- 
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fington, ſo did it alſo the truſt of this 10, 000 /. (tho? it 
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5B, That if the laſt Lord Warwick had applied to the 
court to be paid the money, he would have obtained an order 
for that purpoſe. Nay, though he had not levied the fine, 
but had continued tenant in tail, remainder to himſelf in fee, 
and had deſired the money, the court would have ordered it 
to him, as had been done in the like cafes (a); (which Lord 
Chancellor admitted,) in regard the laſt Lord had both the 
eſtate-tail and the immediate remainder to himſelf in fee; 
ſo that a fine without a recovery would have barred the eſtate. 
tail and remainder, and a fine might be levied at any time, 
as well in vacation, as in term. 


And laſtly, It was urged, that the laſt Earl of Varuid 
having levied a fine of the manor of Kenfing/on, to the uſe of 
himſelf and his heirs, this had extinguiſhed the limitations in 
tail created by the ſettlement, and had, as it were, put the 
ſettlement out of the caſe ; and as the ſettlement, as to the 
manor of Kenſington was out of the caſe, ſo the truſts of the 
10,000/. which were to attend the ſettlement of the manor of 
Kenſington, were at an end alſo, 


For all which reaſons it was inſiſted, that the plaintiff, 
tho' intitled to the manor of Kenſington, had not, however, 
any right to the 10,000 J. or to compel the laying out t of this 
money in land. 


Lord Chancellor If there had been ſo much as a parol (1) th 
rection from the laſt Lord Warwick, for the payment of this 
10, ooo J. to his mother the Counteſs dowager, I ſhould hare 


had a regard to it; being of opinion, that it was in the elec- 
tion of the laſt Earl to have made this money, or to have dif 
poſed of it as money. 


As to the late Earl's levying a fine of the manor of Kenſng- 
ton, that is immaterial z for he had as good a power before 
the fine, to diſpoſe of the ſaid manor, or of the 10,000 /. in 
money, againſt all but his iſſue, as he had aſter the fine; and 


iſſue he never had, 


To ſay, that this fine, as it compriſed the manor of Ker 


— 


„— — 


(1) Sed vide Bradiſb v. See, Amb. 229. 


ſoe mi 
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{:ems abſurd to talk of levying a fine of money) will do che 
defendant no ſervice; nay, if admitted, it would make againſt 
her; becauſe by the deed of uſes the uſe of the fine is declared 
to be to the conuſor and his heirs, and conſequently would 
intitle the plaintiff the Lady Betty Edwards to this money. 


But when I admit that the laſt Lord Nurtwicl had an election 
to make this 10,060/. money, ſtill I conceive he muſt do 
ſomething (1) to determine ſuch election, which he has not 
done in the preſent caſe; and then, in a court of equity, the 
heir is ever preferred (a) to an adminiſtrator, 

This appears by the common caſe, that if a man dies in- 
debted by bond, in which he has bound himſelf and his heirs, 
and leaves real and perſonal aſſets, of each enough to pay the 
bond, and the obligee, as he has an election to come upon the 
real aſſets, does accordingly ſue the heir, and recovers the 
debt againſt the heir, yet the heir ſhall recover back the money 
againſt the executor out of the perſonal eſtate. 


As to the objection, that the plaintiff claims under a vo- 
Juntary limitation, it has been held, (5) that the conſideration 
for the precedent limitations in a marriage ſettlement, has 
been applied even to the ſubſequent ones; as where, in con- 
fderation of a marriage, and portion, land has been ſettled on 
the huſband for life, and then to the wife for life, remainder 
to the children, with remainder to a brother, theſe conſidera- 
tions have extended to the brother; and the reaſon is, becauſe 
it may be very well intended, that the huſband, or his parents, 
would not have come into this ſettlement, unleſs all the par- 
ties thereto had agreed to the limitation to the brother, 


But admitting that the limitation of the remainder in fee 
was voluntary, yet this will not alter the caſe; becauſe I take 
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(s) See the cafe 
of Linges verſug 
Sowray, vol. 1. 
172. 


See the cafe 
of Oſgood ver- 
ſus Strode, poſt. 
245» 


(1) This ſeems the point on which 
the caſes in ſome meaſure differ, 5. e. 
whether the mere circumſtance of the 
fund remaining, in the ſhape of mo- 
rey in the hands of the perſon ab- 
folutely intitled to it in all events, 
ſhall of itſelf be evidence of the party's 
mention to giye it the quality of per- 
ſonal eftate, (for the cafes agree that 
any proof of ſuch intention will con- 
clude the queſtion) and if vet, whether 


the heir has an y equity againſt the per- 


ſonal repreſentative in this reſpe& ? 
vide Chicheſter v. Bickerfloff, 2 Vern. 
295 Lingen v. Sowray, ante, 1 vol. 
172. Lechmere v. Earl of Carlifle, poſt. 
3 vol 211. and Ca. temp. Tal, 80. 
Guidot v. Guidet, 3 Atk. 254. Crab- 
tree v. Bramble, 3 Ark. 680. Bowes v. 
Earl of Shrewfhury, 5 Bro. P. C. 269. 
Hradiſs v. Gee, Amb. 229. Hewitt v. 
Wright, 1 Bro. Cha. Rep. 86. P. 
teney v. Earl of Darling tos, 1 Bro. Cha. 
Rep. 223. 
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Irans ”. it to be clear, that if I voluntarily, and without any confider;, 
Counteſs of , . 

Wanrwics, tion, covenant to lay out money in a purchaſe of land, to le 

ſettled on me and my heirs, this Court will compel the exe. 

ce ecution of ſuch contract, though merely voluntary; for in a 

caſes, where it is a meaſuring caſt betwixt an executor and u 


heir, the latter ſhall, in equity, have the preference. 


Tho! all the intereſt due upon this mortgage at the time : 
the death of the laſt Earl, muſt 80 to the Counteſs of Marui 
as his adminiſtratrix. 


And (as I underſtood his Lordſhip) tho' the laſt Earl died 
in a broken part of the half year, this intereſt ſhould (he ſaid) 
not be taken as (+) rent, but ſhould be apportioned, and a 
proportion thereof go to his adminiſtratrix. 


But as to all the intereſt due ſince the death of late Earl, 
the ſame was decreed to belong to the plaintiff the Lady Bety 
Edwards, the heir. 


And on theſe terms, the ſecurity for the 10,000 J. was or- 
dered to be aſſigned to the plaintiff the Lady Betty Edward, 
and no coſts on either ſide. 


Afterwards, vn an appeal brought by the Counteſs of ur- 
wick, this decree was aflirmed in the Houſe of Lords (1), 


* 


(1) 1 Bro. P. C. 294. 


+ Vide ante, vol. 1. 392. Fenner v. Morgan. See alſo where the court ap- 
portioned maintenance- money, in the caſe of Hey v. Palmer, poſt. 501. 


( 177 ] Earl of Suffolk ver/us Howard. 
Caſe 44. 
Lord Mac- HE late Farl of S»9/k and Binden, having no iſſue, but 
6 baving two brothers, (viz.) the preſent Earl, and the 
2 Eq. Ca. Ab. 


20% wi. 2. defendant Charles Howard who had a ſon, and conceiving lis 


A peer <'finde- next brother the preſent Earl to be extravagant, the late Earl 
piced by his an- 


eefior is en- Cut off the entail by a recovery, and by deed and will ſettled 
nn errno the eſtate on his brother the defendant Charles Howard, for 


court, ana life, with remainder to his firſt ſon (then in being) for life, 
bie and anturr p q . : 
te have the ta- Withremainder to truſteesto preſerve the contingent remainder, 


mily oveds 
brought bc fete the mater, in order to ſee whether any thing can be I vyered for his advantagt- 


remainder 
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remainder to the firſt, Sc. ſon of that firſt ſon in tail male, Earl of 


SurroLK + 


charging the eſtate only with 100 J. per annum annuity to his Howass. 
next brother the preſent Earl, and died without iſſue. 


The preſent Earl brought a bill to diſcover the defendant's 
tile, ſetting forth the old entail, under which he was heir 
male; and praying that the writings might be produced, and 
that the arrears of the annuity might be paid him. 


The defendant ſhewed by anſwer, that the late Earl had by 
Jed inrolled made a tenant to the precipe, and had ſuffered a 
recovery to the uſe of himſelf in fee, and afterwards made a 
ſetlement as above; that as to the pretended arrears of the 
annuity, he had paid the plaintiff the preſent Earl, more than 
thoſe arrears came to, by about 12 /. and tho' he had taken no 
receipt for them, he intended thoſe payments in part of the 


annuity. 
And on a motion to be paid the arrears of the annuity, and 
to have all the writings produced before the Maſter, 


r- Lord Chancellor : This is a hard caſe; equity even for 0 178 ] 
5 younger children, ſupplies the want of a ſurrender of a copy- 

hold, and puts them on a level with creditors, taking it to be a 

debt by nature from a father to provide for all his children, as 

well the youngeſt as the eldeſt. 


7 


— Dut it is not a ſtronger caſe, where the King has beſtowed 
an honour on a family, whereby the heir of the honour is con- 
filiarius natizs, and fits as a judge in the higheſt court, the Houſe 
of Lords ? ſurely it is incumbent on the anceſtor to leave ſome 
proviſion for the maintenance of the honour, and looks like 
want of gratitude to the Crown, (from whence this honour tngratitude.ts 
did ariſe,) to leave it naked, eſpecially where the anceſtor had e Oer tor 


a peer to deviſe 


a great eſtate in his power, aud has given it from the earldom, away the eſtate 
from the ho- 


leaving ſuch a trifle as only 100 l. a year to the preſent Earl. au. 


| Therefore more ought to be done in this caſe for the plain- 

tif, than in a common caſe ; here is no purchaſer, and there, 
lrems no neceſſity to bring the cauſe to a hearing; for that" 
would be only putting both ſides to great charges, which 
would be ſtill harder on the Earl, as he is fo little able to 
bear it. 

Let 
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/ 
Earl of Let the defendant bring before the + Maſter all deeds a 
— ag writings, and let the plaintiff the preſent Earl, either by hin. 
| ſelf or agents, have the inſpection of them, that if any thing 
has flipped the conveyance, or if the entail be not well docked, 
he may have the benefit thereof, 


And the anſwer not being poſitive, as to the payment of 
the arrears of the annuity, or that the payments which were 
made to the plaintiff, were in part of the annuity, (it being only 
ſaid that the defendant intended them ſo, which intention 
none could know, ſince he did not then declare it,) and be- 
cauſe the defendant has not taken or inſiſted upon any receipts 
from the preſent Earl, and the late Earl has been dead two 
years, let the defendant pay the plaintiff 200 J. being two 
years arrears of the annuity, ſubject to the order of the 
Court. 


_ — RY Py 


1 — 8 * —_—_ 


2 


+ In the caſe of Sir Edward Batti on verſus Farrington &al', Trin. 1735, where 
the plaintiff claimed by virtue of a remainder in tail expectant on an eftate-tail, 
and was heir male of the family, and the defendants were ſiſters, and the hein 
general of the tenantin tail, and by their anſwer ſhewed that their brother, the 
tenant in tail, had fuffered a recovery, and declared the uſe to himſelf in fee, 
referring to the deed in their cultody ; Lord Talbet, before the hearing, ordered 
the defendants to leave with their clerk in court the deeds making the tenant te 
the pracipe, and declaring the uſes of che recovery, Poſt. 3 vol. 303. 


/ 


Caſe 45. Ravenhill ver/us Danſey, 

Lord Mac- 5 

CLESPIZLD. PON the marriage of 1/;/liam Danſey with the dangh- 
N ter of Sir Francis Ruſſel, there was a term of 500 years 


A reverſionary limited to truſtees, to raiſe portions for daughters, in caſe of 


ter iſed f. . L 
— bg no iſſue male by the marriage. 


tenance and 
portions for daughters, ſhall, in caſes of neceſſity, be mortgaged to pay either, and when fallen ints 


poſſcion hall pay all the arrears of maintenance incurred beture it came into poſſeiſion. 


The truſt of the term was to raiſe two thouſand pounds 2. 
piece for the daughters of the marriage, payable at their ages 
of eighteen, with maintenance- money at the rate of 40/. jo 
annum, to each daughter from the deaths of their father and of 
Sir Francis Raſſel their grandfather by the mother's fide, unt! 
their portions ſhould become payable. 


1 The 


EX FE 
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The huſband William Danſey died leaving two daughters, 
ene eight and the other nine years old; the term did not com- 
mence in poſſeſſion until the death of the father-in-law of this 
Valiam Danſey, which happened ſome time afterwards. 

The truſt of the term was to raiſe the portions by ſale, mort- 
gage, or profits z but the truſt to raiſe the maintenance was 
by rents and profits, ſo that there was a difference in the deed, 
between the manner of raiſing the portions, and that of raiſ- 
ing the maintenance. | 


Whereupon it was objeCted, that the maintenance ſhould 
not begin until the 500 years term commenced in poſſeſſion, 


180 


Ravenntt 
. DarxitYy. 


{ 180 J 


at which time only the ſame could be raiſed by rents and an- 


nual profits. 
Lord Chancellor: It is againſt my opinion to raiſe a portion 


or maintenance by ſelling a reverſionary term, and this under 
colour of the word ¶ profits]; but it has been ruled before my 
time, that profits ſhall extend to any advantage which ſhall be 
made of the land by ſale or mortgage, as well as rents; eſpe- 
cially in caſes of neceſſity, and when the daughter has had no 
other maintenance, it has been decreed to be raiſed by a mort - 
gage of a reverſionary intereſt of a term (1). 


But the preſent caſe is much ſtronger z for here the truſt- 
term for railing this maintenance and portion is come into 
poſſeſſion, ſo that at preſent, the maintenance-money may be 
raiſed out of the annual profits ; it is like a rent granted out of 
a reverſion to commence preſently, in which caſe, tho' the re- 
rerſion does not fall into pofſeſſion until many years after, yet 
when it does fall, it ſhall anſwer all the arrears. 


So let the arrears of the maintenance-money from the time 
the ſame became payable by the ſettlement, be raiſed out of 
this term, | 


ben it was objeRted, that the daughters had another pro- 
rifion by the will of their father, and alſo by deſcent from 


es 
ah. 


(181 ] 


(1) Vide Batler v. Duxcor'e, ante, 1 vol. 448. 
But 


Ravennrir 


. DanstY. 


Vide vol. 1. the 
caſe of Sandys 
verſus Sandys, 
207» 


Caſe 46. 


Lord Mac- 

ELZTSFITLD. 
On an anſwer's 
being reported 
not ſcandalous 
or impertinent, 
If the plaintiff 
except to the 
report, he muſt 
ew ſpecially 
wherein it is 
ſcandalous or 


impertinent. 


Caſe 47. 


Lord Mac- 
CLESFIELD. 
2 Eq. Ca. Ab. 


21. pl. 49. 
Two article, 


t whatever 
. S. 11 by 
is will leave to 


either of them 
ſhould be equal- 
ly divided be- 
twixt both) 
luch agreement 
gvod : alſo if 
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But Lord Chancellor held this not to be material, as longas 
by the ſettlement there was no other proviſion, except tha 
maintenance money until the portion ſhould become payable, 
and any matter ſubſequent to the ſettlement ought not in juſ. 
tice to vary the conſtruction thereof. 


Craven verſus Wright. 


FF the plaintiff refers the anſwer for ſcandal and imperti. 
nence, and the Maſter finds the anſwer neither ſcandalous 
nor impertinent, the plaintiff on excepting to the Maſter's re. 
port, muſt in his exceptions ſhew wherein, in what line or 
page, and how far, the anſwer is ſcandalous or impertinent, 
in order that ſuch part of the ſaid anſwer may be expunged by 
the Maſter, and it is not ſufficient in the exceptions to ſay in 
general, that the anſwer is ſcandalous and impertinent. 


It ſeems to be a ſtronger caſe, where exceptions are taken to 
an anſwer for inſufficiency, and the Maſter reports it ſufficient, 
that the plaintiff in his exceptions to the Maſter's report, 
ſhould ſhew wherein the anſwer is inſufficient. ' 


Alſo if a bill or anſwer be referred for ſcandal, and reported 
by the Maſter to be ſcandalous ; if the Maſter has once expung- 
ed this ſcandal, the party cannot then except to the report, 
becauſe when the ſcandal is expunged, it cannot be made ap- 
pear by the record what that ſcandal was, and it was the 
party's own fault, that he did not except to the report ſooner, 


Beckley verſus Newland, 


HE plaintiff Simon Beckley, and Sir George Newland, 

married two filters who were couſius and preſumptive 
heirs of Mr. Turgis a very rich man; and Beckley and Nei 
had been for many years partners in the buſineſs of a ſcriven- 
er; and Mr. Turgis had made and revoked ſeveral wills, but 
at length made a will in favour of Sir George Newland, where- 
by he left a great real and perſonal eſtate to Sir George, but 
gave only a ſmall real eſtate to Mr. Beckley. 


utter this one of them contrives that J. S. ſhall !eave part of his eſtate to a thicd perſon in tro? (« 
him; This ix wighio the articles. 


Be ſort 


/ ' 
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Sir George Newland entered into articles, whereby they agreed, 
that whatſoever ſhould be given to cither of them, ſhould be 
equally divided. | . 

And the words of the articles were plain as to the equal 
diviion of the perſonal eſtate of Tyrgis, which ſhould be given 
by the will to either Beckley, or Sir George Newland ; but as to 
the real eſtate, the words of the articles were doubtful, and 
ſeem'd rather not to extend thereto; however, the plaintiff 
Nai brought a bill againſt the executors of Sir George Mu- 
lind, for an account of the real and perſonal eſtate which came 


to Newland by Turgis's will. 


0%. Theſe articles are unfair, and not to be encouraged, 
ui.) to agree to divide a man's eſtate, while the man is living, 
and to ſhare that in which the parties at the time of making 
the agreement, had no manner of right, and poſſibly might 
never have; and it is to diſappoint the will of the teſtator, 
who, in all probability, would have given nothing to either of 


the parties to this agreement, in caſe he could have foreſeen | 


that his diſpoſition ſhould be fruſtrated as ſoon as ever he 
ſhould die, nay, in his life-time was agreed to be divided. 


Lord Chancellor : A performance of theſe articles ought to 
be decreed, tho' there was no other conſideration for them, 
than the mutual benefit of the chance; the agreement to 
ſhare, Sc. is not diſappointing the intent of the teſtator, for 
he did not deſign to put it out of either of the deviſces power 
to diſpoſe of the eſtate after it ſhould come to him ; but on 
the contrary, where the teſtator gave it to either of them, he 
by implication gave that perſon a power to diſpoſe of the ſaid 
eſtate when it ſhould come to him (1). 


And it ſeems to have ſome weight, that if there had been 
no ſuch agreement for the ſharing of the ſaid Turgis's eſtate, 
Jet by law in right of their wives, (who were heirs preſump- 
tre to the ſaid Turgic) theſe perſons would have come in for 
equal ſhares z and to covenant to do that which the law would 


oO 
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Before the execution of this will, the plaintiff Beckley afid Brexitty ve 


NESWLAND« 


( 283 ] 


(1) Vide He/jon v. Tre ver, poſt. 191. 
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who were then infants, and that as ſoon as the ſons were 
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of itſelf have done had the party died inteſtate, cannot be un. 
reaſonable, for that would be to ſay, that the law itſelf is un. 
reaſonable, or unjuſt. | 


Suppoſe there were two daughters, and the father ſhoull 
leave almoſt all the eſtate to the eldeſt, and nothing or very 
little to the youngeſt; if there ſhould be ſuch an agreement x 
in the principal caſe, ſurely it would have been no more than 
what every one would have wiſhed for; tho' I am far from 
grounding my decree only upon this circumſtance, 


As to the articles for ſharing the land, if it could be proved, 
that after entering into them Sir George Newland had procur. 
ed the teſtator to deviſe any lands to ſome third perſon in truf 
for the ſaid Sir George New/and, this would have been taken 2 
a deviſe to Sir George himſelf, and would have become liable 


to be ſhared within the articles. 


2dly, But then in the preſent caſe it was inſiſted upon by 
the plaintiff Beckley, that after theſe articles entered into Sir 
George Newland prevailed with the teſtator to deviſe the 
greateſt part of his lands to the ſons of Sir George Newland, 


come of age, Sir George got his two ſons, to whom Mr. Tur 
gis left the bulk of his real eſtate, to convey the lands to Sir 
George and his wife for their lives with remainder to truſtees 
for a term of years, in truſt to raiſe 3000 J. a- piece for por- 
tions to his two younger ſons that were not provided for by 
Mr. Turgis's will; ſo that in effect Sir George had the nu- 
nagement and diſpoſal of this eſtate in the fame manner, 3 
he would have had, if the eſtate had been his own and given 


to himſelf in fee. 


Lord Chancellor: If this eſtate had continued in the ſons of 
Sir George, I would not have compelled them to convey a 
moiety to the plaintiff Beck/ey according to the articles, there 
being no writing to manifeſt the truſt, as the ſtatute of fraud: 
and perjuries requires; but if the ſons ſhould convey tht 
eſtate left them by Mr. Twrgis, to their father Sir George with 
out any conſideration, then I think I may juſtly decree, that vi 
George Newland the father ſhould convey a moiety of the pre- 
miſſes to the plaintiff Hull, agreeable to the articles. 
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However, where one of the ſons (as in che preſent cafe has Raw * 


ſettled the premiſſes leſt him by Mr. Turgis, on his own wife 
and the iſſue of the marriage, and ſuch ſettlement is either 
previous to the marriage, or purſuant to the marriage articles, 
I cannot reach theſe lands which are now (as it were) in the 
hands of a purchaſer. 


But upon reading and conſidering the articles, by which it 
was agreed, that all legacies and ſums of money, which ſhould 
be given by the will of Mr. Turgis to either of them the ſaid 
Sir George Newland, or the plaintiff Beckley, ſhould be equally 
divided betwixt them, notwithſtanding it was afterwards ſaid, 
that all benefit or advantage accruing to either of them by 
the ſaid will, ſhould be alſo divided ; yet it being here ſaid, 
the ſame ſhould be divided between them their reſpective c- 
ecuters and adminift1 ators ; and foraſmuch as, tho* there was 
ſome ſmall parcel of land deviſed by the will of Turgis to Mr. 
Beckley and his heirs, yet as he did not offer by his bill, to 
divide this, his Lordſhip took it, that theſe articles did not ex- 
tend to any part of the real eſtate deviſed by the teſtator 


Turgis. 


NzwLAND, 


3d, It was obſerved, that tho? the teſtator Turgir had by his | 186 


will deviſed all thoſe lands to the ſons of Sir George Newland, 
yet he had limited the premiſſes to Sir George Newland him- 
ſelf, until the youngeſt of his ſons ſhould attain twenty-one, 
ſor and towards the maintenance of his ſaid ſons ; from 
whence it was urged, that ſo much of the profits of theſe lands, 
as did exceed their maintenance, would be for the benefit of 


vir George, and conſequently ſhould fall within the articles, 
and be divided between him and the plaintiff Beckley. 


And there was proof that Sir George Newland took it ſo, 
and had declared the ſame to Beckley ; and then notwithſtand- 
ing it had been pretended, that this was only a truſt for the 
ſons of Sir George Newland, and that their father would be 
accountable to them for the ſurplus beyond what their main- 
tenance would come to, yet it was hoped, that the Court 
would conſtrue this to be a beneficial deviſe to Sir George, and 
that it could not be underſtood otherwiſe, ſince it enabled 
lim out of this fund, to educate his own two ſons, which of 
courſe he would have been obliged to have done, tho' no ſueh 


eſtate had been left them. 
1 2 But 
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But by Lord Chancellor; By the ſame reaſon that the ar- 
ticles are conſtrued to extend only to money and perſonal 
eſtate, they ſhall not extend to this devife of the land to Sir 


George Newland, tho" but during the minority of the ſons; 
for tho' the word [legacy] be uſually taken for the bequeſt of 


a perſonal thing and on the contrary a gift of land by will be 
commonly (and more properly) called a deviſe, yet the word 
[legacy] may, in an extenſive ſenſe, be underſtood to com. 
prehend (1) any kind of eſtate, real, as well as perſonal left by 
the teſtator's will to any perſon. 


Nevertheleſs, in the preſent caſe, for the reaſons aforeſaid, 
decree only the perſonal eſtate given by Turgis's will to either 
of them the ſaid Sir George Newland or Beckley, to be equally 
divided, 


Hereupon it being ſaid, that Sir George Newland had died 
inſolvent, and tho* it ſhould be admitted that theſe articles 
would let in the plaintiff Beckley as a creditor by ſpecialty, yet 
there would not be enough to pay him: 


Lerd Chancellor ordered, that (if as was ſuggeſted) any of 
the mortgages of the teſtator Turgis were yet ſtanding out, 
and the property thereof unaltered, and in caſe it ſhould ap- 
pear that Sir George Newland had received more than his 
moiety of the teſtator Twurg:/'s perſonal eſtate, then the plain- 
tiff Beckley ſhould be let in to receive out of the ſaid Turgi 
perſonal eſtate, or the ſubſiſting mortgages, ſo much as to make 
up his receipts equal with thoſe of Sir George Newland, before 
Sir George's repreſentatives ſhould be admitted to reccive au 


thing further. (2) 


(1) Brady v. Cubitt, Doug. 40. (2) Reg. Lib. A. 1722, fol. 419. 


— 
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Davis verſus Gardiner. 


R. Gardiner of Piſhobury in Hertfordſhire made his will, 
wherein he began thus: as to my wordly eflate I diſpeſe 
of the ſame as follows, ofter my * debts and legacies paid; then he 
gare ſeveral legacies ; after which he bequeathed 1500. 
2-piece to his five daughters, payable at twenty-one or mar- 
nage, if with conſent of his executors ; and then followed 
theſe words, after all my legacies paid, I give the reſidue of my 
ferſanal tate to my ſon, (having one only ſon) ; then he deviſed 


| his fee-ſimple lands to his ſon and his heirs, and if his ſon 


ſhould die without iſſue in the life-time of any of his daugh- 
ters, he deviſed his real eſtate to his daughters, to whom he 
ordered intereſt to be paid at 5 /. per cent. by his executors 
for their portions, until the ſame ſhould become due, and ap- 
pointed his ſon, and one Ser/e, executors, 


187 


Caſe 48. 
Lord Maes 


CLESFIELD, 

2 Eq. Ca. Ab. 
499. pl. 24- 

A will ſays in 
the beginning, 
© after teſtator's 
« debts and le- 
« gacies paid“ 
and then the 
will gives ſeveral 
legacies and por- 
tions ts the teſ- 
tator's daugh- 
ters ; and then 
ſays that a- 
« ter legacies 
„ paid,” the 
ſurplus of the 
perſonal eſtate 
ſhall go to the 
ſon. After 
which follows « 
deviſe of land to 
the ſon ; but if 


he dies without iſſue in the life of any of the daughters, then to the daughters. There is out of 
the perſonal eftate a ſufficiency to pay great part, tho" not all of the legacies : in ſuch caſe the de- 


ficieacy is not chargeable upon the land. 


The perſonal eſtate - was not ſufhcient to pay all the por- 
tions, but was enough to pay much the greateſt part of 
them, 


Upon which it was objeCted, that the real eſtate ought to 
be charged therewith, becauſe by the words of the will, his 
debts and legacies were to be paid, and the deviſe to the ſon 


of the lands in fee followed afterwards. 


That portions for children ought to be favoured ; and if 
the words would bear a conſtruction whereby theſe portions 
might be charged on the land (as they would well do in the 
preſent caſe) they ought to be taken in that ſenſe, 


Lerd Chancellor : As plain words are neceſſary to diſinhe- 
rit an heir, ſo words equally plain are requiſite to charge the 
eſtate of an heir; for a charge, ſo far as the value of it 


amounts, is, pra Zanto, a diſinheriſon. 


In the preſent caſe, as to the expreſſion after my debts and 
legacies f aid I diſpoſe of the ſame as fillows, Oc. the word le- 
L 3 gacy] 


6 


1189 ] 
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= * gacy] is there improper, in regard the diſpoſition in the word, 
that immediately follow is of ſeveral legacies ; ſo that it ſays, 
after my legacies are all paid, I will then that my legacies ſhall be 


paid, which is abſurd. 


The teſtator in ſaying by his will, that after all his legacies 

Paid the reſidue of his perſonal eſtate ſhould go to his ſon, 

ſhews, that he had no apprehenſion but that there would be 2 
ſurplus of his perſonal eſtate; and conſequently could not | 
think of charging his land with his legacies, or that there 
would be the leaſt occaſion for it. And tho? every one prims 
facie is ſuppoſed to know what he himſelf is worth, that pre- 
| ſumption will not hold in the preſent caſe, it appearing that the 
. | teſtator was therein miſtaken. I admit the portions might be 
charged on the real eſtate, had the deviſe of the land been th 
the ſon in fee abſolutely, for without ſuch conſtruction 
the deviſe would have been void, and the ſon would have 
taken the land by deſcent ; ſo that the will muſt, in ſuch caſe, 
have ſignified nothing as to the land, unleſs it were to ope- 
rate, ſo as to charge the land with the legacies and to inti- 
mate that the heir was not to take until aſter the legacies 

Paid, But, 


Here the will deviſes the land to the ſon and his heirs, and 
if the ſon die without ifſue in the life-time of any of the daugh- 
ters then to the daughters, ſo that the ſon is not named in the 
will only for the benefit of the daughters; and it is no more 
than if the teſtator had ſaid, I give my lands to my daughters 
and their heirs, if my ſon dies without iſſue living the daugh- 
ters or any of them, 


[ 190 J It is alſo material, that the intereſt of the daughters portions 
is ordered to be paid by the executors without mentioning the 
heir; beſides here is not ſuch a deficiency of the perſonal aſ- 

ets, as to leave the daughters deſtitute, 


For which reaſon the Court decreed the real eſtate not 


liable ( I ). 
Nute; if in the preceding caſe there had been a want of 
aſſets for the payment of the teſtator's debts, it ſeems the lands 


—_—— —_— 


(1) Reg. Lib. A. 1722. fol 343. 
would 
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would have been charged therewith by virtue of the words, Davis v. 
; a CArDINER- 
ofter my debts and legacies paid, I give, &c. (1). 


go if the teſtator had owed a debt, for which his real and 
leaſehold eſtates were mortgaged, equity would in this caſe 
have charged all this debt on the real eſtate, in order to have 
enlarged the fund for the payment of the (2) legacies as well 
as debts. 


— 


(1) But although the Court may have Alcock v. Sparhawk, 2 Vern. 228. Bowd- 
itſelf more firongly in the er . Smith, Pre. Cha. 264. Harris v. 
caſe of creditors than of legatees, it Ing lde, poſt. 3 vol. 9g. Leigh v. Earl 
ſeems, that no rule of conſtruction has of Warrington, 4 Bro. P. C. 90. Hatton 
been adopted in the one caſe which v. N:choll, Ca. temp. Tal. 110. Lypet 
does not apply to the other, and that v. Carter, 1 Vez. 469. Earl of Godol- 
the real eſtate has been charged with phin v. Penneck, 2 Vez. 271. as 
legacies by words not ſtronger than thoſe v. Britnel, 2 Vez 313. 
made uſe of in the preſent caſe.—Vide (2) Vide, Oneal v. Mead, ante, 1 vol. 
Clewdfley v. Pelham, 1 Vern. 311. 693. Rider v. Wager, poſt. 335. 


(191 ] 


Caſe 49. 


Lord Mae- 


CLESFIELD, 


120 Mod. 507, 
1 Stra. $33. 

2 Eq, Ca. Ab. 
21. pl. 18. 

An agreement 
In marriage- 
articles to con- 
vey to the huſ- 


9 


Term. S. Michaelis, 


Hobſon ver/us Trevor. 


T HE plaintiff Halſen was a younger ſon to Lady Haba, 
and put apprentice to a linen draper, and under age; 
the defendant Trevor was the eldeſt ſon of Sir John Trews 
late, Maſter of the Rolls, but had incurred his diſpleaſure aud 
was not admitted to his preſence, and it was uncertain whe- 
ther he would inherit any part of his eſtate. 


band a third part of what ſhall come to the father of the wife on the death of his father; this goo! 
and equity will compel an execution. 


{ 192 ] 


The defendant Mr. Trevor incouraged the plaintiff Haha 
to court his daughter without the privity of Lady Heben the 
plaintiff's mother, and the defendant Trevor before the mar- 
riage, gave a bond to the plaintiff Hb/on dated 8 Nov. 1716, 
in the penalty of 5ooo/. and in the condition the then in- 
tended marriage betwixt the ſaid plaintifF and the defendant's 
daughter was recited, and that the defendant had agreed, in 
conſideration of the ſaid intended marriage, to ſettle and 
aſſure one third part of all ſuch real eſtate, as ſhould deſcend 
or come to him the ſaid Trevor by and upon the deceaſe of his 
ſaid father the Maſter of the Rolls, to the uſe of the plaintiff 
Richard Halſn for life, remainder to the uſe of Elizabeth the 
defendant's daughter for her life, remainder to the heirs of 
the body of the ſaid E/izateth by the ſaid plaintiff Halſen, the 
remainder to the right heirs of the ſaid defendant Trevor, after 
which came theſe words, [now the condition of the obligation 
is, that if the ſaid marriage ſhall take effect, and the faid 
Edward Tretor, ſhall within three months after the death of 
his ſaid father, ſettle and aſſure one third of all ſuch real 
eſtate as ſhall deſcend or come'to him after his father's death, 
then the bond to be void, ] 

The 
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he marriage took effect; and ſoon aſter Sir | Jobn Trevor 


dying inteſtate, whereby a great real eſtate came to the de- 
ſendant as eldeſt ſon and heir of his father, the plaintiff and his 
wiſe brought their bill for a ſpecific performance of this agree - 


ment. 

05jeted, The plaintiff ſhall have no more than the pe- 
nalty ol 50001, and it is a dangerous precedent to ſuffer an 
heir apparent to enter into any agreement to diſpoſe of his 
father's eſtate (1) before he has it; beſides the plaintiff in 
this caſe makes no ſettlement, and it is in the diſcretion of a 
court of equity, whether they will execute this or any agree- 
ment that is brought before them. 


But by Lord Chancellor; this is an agreement made upon a 
valuable conſideration, that of the marriage of a child, and 


therefore fit to be executed in equity. And 


It ſeems the more reaſonable, in regard it extends to no 
more than a third part of the real eſtate that was to come to 
the defendant from his father, and this was very hazardous; 
for if the defendant Trevor had died in the life-time of his 
father, or if there had been a will, the defendant, who was fo 
well known to be under the diſpleaſure of his father, had but 
an indifferent proſpect, ſo that it might be reaſonably thought 
that the plaintiff at that time, had the worſt of the bargain, 


As to the plaintiff's making no ſettlement, it appears he 
was an infant and the defendant knew him to be ſo, and con- 
ſequently that he could at that time make no ſettlement ; pro- 
bably the plaintiff depended upon his ſucceſs in trade, as he 
had been an apprentice .to a linen-draper and was left a por- 
tion of upwards of 10001. by his father. 


Then it can be no argument to ſay, that the defendant 
ought only to pay the penalty of 5000/. becauſe the agree- 
ment is recited in the band, and ſuch agreement was not to 
be the weaker but the ſtronger for the penalty; and by the 
lame reaſon, that had the penalty been higher and beyond the 
value of a third part of the real eſtate, in ſuch caſe the de- 
ſendant would not have been bound to pay it, ſo now the pe- 
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Honton v. 
Txzvor, 


33353 
8 


(1) Vide Jright v. Wright, 1 Vez. 409. Whitfie'd v. Fauſet, 1 Vez. 391. 
| nalty 
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Hos ton v. 
Tazvos. 
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Caſe 50. 


Lord Mac- 

CLESFIELD. 
9 Mod. 57. 

2 Eq. Ca. Ab. 
18 pl. 4. 

S. after the 
deviſe of ſeveral 
parts of his real 
and perſonal 
eſtates to ſeveral 
perſons, deviſes 
the intereſt and 
produce of the 
ſurplus of his 
real and per- 
ſonal eftate to 
his grandchil- 
dren until their 


age of twenty- 
one, this will 
paſs the abſolute 
Tight and pro- 
perty of the real 
and perſonal 
eſtate to the 
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nalty being beneath the value of a third part of the real eſtate, 
the plaintiff is not bound to accept it; beſides, it is to be: 
ſettlement for the benefit of the iſſue of the marriage, and the 
payment of the 5000/7. to the huſband would not anſwer the 
end, nor provide for ſuch iſſue. 


Wherefore let the agreement be executed in ſpecie ; faving 
that a third part of the real eſtate, which came to the de. 
ſendant from his father Sir John 7 revor, muſt be ſettled upon 
the plaintiff Holen and his wife for their lives, remainder tg 
their firſt, &c. ſons in tail male, remainder to their daughs 
ters in tail general, remainder to the defendant Trevor in fee; 
and let the defendant account to the plaintiff for the meſne 
profits from the end of three months after his father's death, 
and be examined upon interrogatories touching his father's 
real eſtate, and produce all books, papers and writings upon 
oath, and pay colts. 


Newland ver/us Shephard. 


R. Shephard a druggiſt having a daughter an only child, 

to whom he gave 7000/. portion, and married to the 
plaintiff Newland, eldeſt fon of Sir George Nexwland, and Mr, 
Newland having ifſue by het three children, Mr. Shephard made 
his will, by which having diſpoſed of ſome part of his real 
eſtate, and of ſome legacies, he deviſed the reſidue of his real 
and perſonal eſtate unto truſtees, their heirs, executors and ad- 
miniſtrators in truſt, to pay and apply the produce and (1) 
intereſt thereof for the maintenance and benefit of ſuch of his 
grandchildren by his ſaid daughter New/and as ſhould be living 
at the time of his deceaſe, until his ſaid grandchildren ſhould 
come to the age of twenty-one years, or be married ; and he 
went no further, nor made any other diſpoſition of his eſtate, 
only directed, that if all his truſtees ſhould die, in ſuch caſe 
his ſon-in-law Newland ſhould be a truſtee. 


grandchildren after that age. 


— 


(1) The word *©* roduce is not of the Lord Chancellor's argument, ap- 
made ule of in the caſe as ſtated by pears by this report, to have t 
Reg. Lib. B. 1723. fol. 88. altho* part particularly upon it. 
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0%. The ſurplus of this real and perſonal eſtate, being un- 
diſpoſed of by the will, ought after the grandchildren ſhould 
have attained their age of twenty-one, to go in the ſame man- 
ner as if there had been no will; and conſequently the real 
«ſtate muſt deſcend to the heir at law of the teſtator, and the 
perſonal eſtate be diſtributed amongſt the next kin, accord- 
ing to the ſtatute of diſtribution z and tho' the teſtator's in- 
tention might have been, nay (probably) was otherwiſe, yet 
there muſt be words, as well as an intention, to paſs away any 
eſtate, eſpecially with regard to a real eſtate, 


Lird Chancellor: The intention is moſt plain that the grand- 
children ſhould have the ſurplus both of the real and perſonal 
eſtate, after their age of twenty-one ; it is true there is a pro- 
ridon for the children by the marriage ſettlement, but that is 
not to take place until after their father's death. 


In this caſe the teſtator Shephard did not care to truſt his 
ſon-in-law with providing for his children out of his own eſtate, 
not only during the time when their maintenance would be 
leaſt expenſive, (during their tender years, and when every 
parent is bound to provide for his children, but even hene he 
takes a care which ſeems unneceſſary, and can it be imagined, 
that the teſtator would ſhew a concern for his grandchildren 
when they did not want it, and leave off that care at the only 
time when they could be ſuppoſed to ſtand in need of it, (via.) 
as ſoon as they ſhould come of jage and be marriageable ? be- 
ſides, it is plain the teſtator gives all from the heir at law by 
reſting the whole eſtate in fee, as well as the legal property 
of the perſonal eſtate, in truſtees, which would not have been 
done had any thing been intended to remain to the daughter 
and heir; not only the intereſt, but the produce of the real 
and perſonal eſtate is to be applied by ſuch truſtees; and to 
help this plain intention of the teſtator, the word [produce] 
ſhall be taken in the larger ſenſe, and then it will ſigniſy what- 
erer the eſtate will yield by ſale or otherwiſe. 


And this caſe is the ſtronger, in regard the ſon-in-law the 
plaintiff Newland is to be a truſtee in caſe the other truſtees 
ſhall all die, but it cannot be intended that the plaintiff New - 
land is to be a truſtee for himſelf, or for what himſelf would be 
mitled to ſhould it come to his wife. 


- The 
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The caſe cited (a) in King and Melling, 1 Vent, 246, i 
applicable to the preſent caſe, where the Court conſtrueq , 
will againſt the expreſs words, in order to make it take eq 
according to the intention, (viz.) a man deviſed an eftxtey 
his eldeſt ſon and the heirs of his body, and if he died living 
his mother, remainder to the ſecond ſon, and becauſe | 
could not be ſuppoſed that the father intended to prefer hi 
ſecond ſon before the iſſue of the eldeſt where the eldeſt kat 
died in the life of the mother leaving a fon, the Court adjudged 
the iſſue of ſuch eldeſt ſon to take, and underſtood the devile 
as if it had been, if the e!deſt ſon ſhould die without ifue 
living the mother, remainder to the ſecond fon (1). 


8 


1 vol. 234. 
194. Peat v. 


Caſe 51. 


Lord Mac- 
CLESFIELD. 


Le ſſor covenant- 
ed to renew the 
Jeaſe at the 
requeſt of the 
leſſee within the 


(1) Et vide Kentiſh v. Newman, ante, reau v. Forereau. 4 Atk. 3:6. Tod 


— 


Targus v. Pu et, 2 Vez. Hardvicke expreſſes his diſapprobatigg 
Poxwell, Amb. 387. If hite of this cale of Newland v. Shephard, c 
v. Barber, Amb. 701. But in Fone- 0 
t 

Hyde verſus Skinner. 

a 
FINNE R poſſeſſed of a long term for years of a houſe 2 
in Enfield with the appurtenances, leaſed the fame to the A 

plaintiff's teſtator Hyde for five years, and covenanted far 
himſelf and his executors, to renew the leaſe at the ſame rent 7 
and on the ſame covenants upon the requeſt of Hyde within 


term; leſſee did 
not requeſt, but 
executors do 
within the term; 
leſſor is com- 
pellable to re 
mw. 


% 


the term. Hyde the leſſer died within the term, having lad 
out a conſiderable ſum of money in improving the premiſes 
and the executors within the term requeſted the defendant 
the leſſor to make a new leaſe to them for fiſty years at the 
old rent. 


057%. This requeſt ought to have been made by the leſſe 
Izde and not by his executors, who may be inſolvent pet- 
ſons, and conſequently the leſſor in danger of loſing Is 
rent. 


Lord Chancellor: The executors of every perſon are impl- 
ed in himſelf, and bound without naming ; and the meaning 
of this covenant was to the end the leſſee miga: ve reimburicd 
the money which he had laid out in the improvement of tit 
premiſſes, for winch reaſon it is immaterial whether the tells 
tor or the executors required the renewal of the leaſe, it need 
not be perſonal, 

| Put 
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But then the requeſt for the making of a new leaſe for ſiſty 
years is too much; for it might have been as well for 100 or 
200 years; but the uſual term for leaſing being for twenty- 
one years, let the defendant demiſe the premiſſes to the plain- 
tiff for twenty-one years, or for any leſler term as the plain- 


tiff ſhall ele ct. 


And though the leaſe jg to be made on the fame covenants, 
that ſhall not take in a covenant for the renewing this new 
-aſe, foraſmuch as then the leaſe would never be at an 


end (1). 


As to the objection, that the executors might be inſolvent 
tenants, and ſuch as the defendant would not care to truſt z 
to this it may be anſwered, that there is to be a clauſe of 
re-entry in the leaſe, and the value of the premiſſes being 
doubled by the improvements of the original leſſee, ſuch clauſe 
of re-entry will ſecure the landlord againſt any infolvency of 
the tenant. | 

Therefore let the defendant pay coſts in this court, and alſo 


at law for the ejectment which he vrought againſt the plaintiff, 
and in which he has recovered judgment (2). 
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(i) Vide ridges v. Hitcheo:k, 1 Bro. 
P. C. 522. Furnival v. Carew, 3 Ak. Cha. Rep. 636. 
83. Ruffel v. Darwin, 2 Bro. Cha. 
Rep. 639. (note.) Coe v. Booth, 


Marlow ver/us Smith. 


Jin Charles Pitfield ſeiſed in fee of the manor of anten near 

Shoreditch in Middleſex on the marriage of his ſon Alexander 
wich Elizabeth Waller, by indentures of leaſe and releaſe dated 
the 14th and 15th of April 1680. conveyed the ſaid manor of 
Horton to truſtees Sir John Buckewrth and Francis Mare and 
ticir heirs, to the uſe of the ſaid Sir Carles P73:field for life, 


Temainder to the uſe of his ſon the faid Aer Pitfieid for 


ninety-nine years, (if he ſhouid ſo long live,) remainder to the 
ule of the ſaid truſtees and their heirs during the liſe of 4/2x- 
ander Pitfield, in truſt to preſerve contingent remainders, re- 
minder to the uſe of the firſt, &c. ſon of Alexander Pitfield by 
the ſaid Elizabeth in tale male ſueceſſivcly, remainder to truſ- 

I tecs 


Cow p. 819. Fritten v. Focte, 2 Bro: 


(2) Reg. Lib. A. 1723. fol. 170. 


Caſe 52. 


2 Eq. Ca. Ab, 
328. pl. 3. 

One mak his 
Will, and fay*s, 
« As to ſuch e- 
„ate as God 
« hath bleſſed 
« me with, I 

« Jevife in man- 
© ner follow. 
ing“ after 
which he gives 
part to J. S. and 
his heirs, &c. 
and deviſes the 
reſt or His eſtate 
to his wife in 
fee: this patieg 
a trutt-eltare, 


Man tow v. 
SMITH. 
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tees for goo years'to raiſe portions for daughters of the mu. 
riage, remainder to the uſe of the heirs of the body of the (1 
Alexander Pitfield, (who is ſtill living,) remainder to the uſe | 
the right heirs of Sir Charles Pitfield. 


Sir Charles died ; Alexander Pitfield had iſſue Charles Pita 
who taking ill courſes runs in debt, and endeavouring to ſel 
this eſtate in his father's life- time, prevailed with the heir 
of Moore the ſurviving truſtee for ſupporting contingent . 
mainders, to join in a deed of bargain and fale inrolled, fie 
the making a tenant to the præcipe; and a recovery was ſul. 
fered to the uſe of Charles Pitfield in fee, who deviſed all li; 
eſtate to truſtees to pay his debts. 


But it happened that Francis Moore the ſurviving truſtee 
had by his will deviſed in manner following, “ As to ſuch 
, eſtate as the Lord had beſtowed upon him he deviſed 
« part to J. S. and his heirs, and all the reſt of his real eftate 
& he deviſed to his wife and her heirs,” 


Charles Pitfield died leaving an infant fon, and Alexonty 
Pitfield had iſſue one daughter. 


Upon a bill brought by the creditors of this Charles Pitfield, 
it was decreed, that this reverſion of Hoxton ſhould be ſold be- 
fore the Maſter to the beſt purchaſer, for payment of the 
debts of Charles, and Mr. Swinfen was allowed the beſt pur- 
chaſer at a South-ſea price, in truſt for ſerjeant Mead, who 
depoſited 500 J. part of the purchaſe- money. 


Whereupon it being referred to a Maſter to ſtate the title, 
the only queſtion was, whether the will of Moore the ſurvir- 
ing truſtee in the ſettlement for preſerving contingent remain- 
ders, did paſs his intereſt in the premiſſes, being a freehold 
deſcendible and made deviſable by the ſtatute of frauds? for 
that if the will of Moore paſſed this eſtate, then the joining of 
his heir would not make a tenant to the precipe, and fo the 
recovery was void, the conſequence of which would. be, that 
the purchaſer having no title made him, muſt be diſcharged 
from the purchaſe and have back his depoſit. 


For the creditors it was inſiſted, that when Moore the teſ⸗ 
tator deviſed all the reſt of his eſtate, he muſt be intended to 


have meant his own eftate, and not an ellate of which he vas 
but 
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but a bare truſtee; for ſuch eſtate was really, truly and in equity M 


the eſtate of the cui que truſt; and this conſtruction appear- 
ea to be the more reaſonable, from the words which the teſ- 
tator had uſed in his will, (viz.) “ As to ſuch eſtate as the 
« Lord had beſtowed upon me,” for they mult- be ſuppoſed 


to have been made uſe of with an eye to ſuch eſtate of which 


the teſtator was to have the benefit : now he was to be never 
the better for the truſt-eſtate, nor to have any advantage 
therefrom. 

That if an executor ſhould grant omi bona ſun, this would 
not paſs the goods which he has as executor, eſpecially if at 
the ſame time ſuch executor had any goods in his own right 
from all which it followed, that the deviſe would not paſs the 
nuſt eſtate. 

Oa the other fide it was ſaid, that Moores deviſe of all his 
lands, paſſed theſe lands of which he was but a truſtee; for 
in law they were his lands; and it is at Jaw that the operation 
of this will muſt be determined; at law he was the only per- 
ſon who could recover them. 


That if the teſtator had by his will deviſed all the land of 
which be was ſeifed, it muſt undoubtedly have paſſed theſe 
lands; for it was moſt plain the teſtator was the perſon ſeiſed 
thereof. 


That had tlie teſtator been attainted or outlawed for treaſon 
or felony, he would have forfeited theſe lands; ſo that if the 
lands in queſtion were the teſtator's lands to forfeit, they were 
conſequently his lands to grant or deviſe, for forisfacere eff 
alienum fucere; and that in this caſe there was a manifeſt 
dverſity betwixt an eſtate which a truſtee has in truſt, and 
the intereſt which an executor or an adminiſtrator has in goods 


as executor or adminiſtrator; for if an executor or admini- 


ſtrator be attainted of treaſon or felony, the goods which he 
has as executor or adminiſtrator would not be thereby forfeit- 
ed; whereas the lands which a man is ſeiſed of as truſtee 
would in ſuch caſe be forfeited. — 


But if there was the leaſt doubt of the title, (which it was 
made to appear there was by the opinion of ſerjeant Haaper 
and Mr, Webb,) it would by no means be proper for the 
court of chancery to compel the party to accept the title; 

for 
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for in ſuch caſe, if the purchaſer ſhould be ſued, where cow 
he have recourſe to for redreſs ? and here the Court was com- 
pelling the party to purchaſe a ſpecial verdict or a ſuit, 


Mafter of the Rolls : Though this be a truſt-eſtate, yet the 
legal eſtate being in the deviſor in the eye of the law, it i; 
his eſtate and his property, and therefore paſſes by the deviſe of 
his eſtate 3 and if he had deviſed all the land which he had been 
ſeiſed of, theſe lands would certainly have paſſed : neither ean 
there be any inconvenience in ſuch conſtruction; for as the 
teſtator himſelf was a truſtee, ſo ſhall his deviſee alſo be x 
truſtee to preſerve theſe remainders; and there being the 
opinion of learned men againſt the title, (viz.) that the wil 
of the teſtator did paſs this truſt-eſtate, I will not, nor do! 
think it reaſonable that a court of equity ſhould compel the 
purchaſer to accept the purchaſe ;z and therefore he muſt haye 
back his depoſit. 


Note; In this caſe Mr. Ta/bet inſiſted, that tho', when all 
the remainders were veſted remainders in tail, the truſtees 
might join in making a tenant to the precipe in order to the 
ſuffering a recovery, yet if any remainder was in contingency, 
the truſtees who were appointed to preſerve all the contingent 
remainders, ought not to join in ſuffering a recovery to bar 
any ſuch remainders, if they did, it would be a breach of 
truſt, 


That accordingly in the principal caſe, the remainder to 
the uſe of the heirs of the body of Alexander Pitfield (who was 
ſtill living) being a contingent remainder, and the ſaid Alu- 
ander having iſſue a daughter, if the infant ſon of Charles 
Pitfield ſhould die without iſſue in the life of Alexander, Alex 
ander's daughter might be heir of his body, and if this ſhould 
be a breach of truſt in the heir of the truſtee, the purchaſer 
having notice of ſuch truſt might be liable to the ſame, and 
then for this reaſon alſo it could not be a good title (1). 


(1) vide Mag v. Man/e!!, poll 678, 
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Mr. Clavering's Caſe. 


PON a motion for a ſupplicavit at the ſuit of Mr. Gray 

of N-wwcaſile barriſter at law, upon articles filed oit oath 
of aſſault and battery againſt Mr. Clavering, and that he went 
in fear of his life, 


Lird Chancellor granted the writ, which commanded the 

complained of to find ſureties for the peace for a twelve» 

month, and ordered it to be indorſed for 4000“. which the 
party and his ſureties ſhould be bound in. 


Afterwards Mr, Solicitor General and Mr, Mead moved to 
diſcharge this order, or at leaſt to lefſen the ſum, Mr. Claver- 
ing being only tenant for life of his eſtate, and mentioned the 
ſlatute (a) which gives coſts in caſe of a groundleſs and vexa- 
tious complaint of this nature, 


Lerd Chaneellor : I will not diſcharge the order, for then 
Mr. Clavering may kill the man ; the court interpoſes in this 
caſe to prevent miſchief and to fave life, and it is an order of 
courſe ; if the party complains of vexation, he comes too 
ſoon, let him ſtay till the year is out, and behave himſelf 
quietly all that time; it ſeems that Mr. Clavering is a man of 
a turbulent and dangerous ſpirit, that his friends or neigh- 
bours are afraid to be bound for his quiet behaviour, and if the 
ſum he too great for his circumſtances, there ought to be an 
aſſidavit to prove this inability. 

Wherefore deny the motion (1). 


It ſeems the Maſter of the Rolls generally refuſes to grant 
this writ, directing the party grieved to apply elſewhere, (viz.) 
to the juſtices of the peace. 
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Caſe 53, 


Lord Mac- 
CLESFILLD,. 
2 Eq. Ca. Ab. 


726. pl. 1. 
Court tender of 
diſcharging a 
ſupplicavit. 


2 
AY — ‚ 
cap. 8. 


— 


— 


(1) So, King v. King, 2 Vez. 578. 


Clarkſon ver/us Hanway & al. 


T IE bill was brought by the plaintiff a pauper, to ſet 

aſide a conveyance made by Simon Hanway the plain- 
tif's kinſman (and to whom the plaintiff was heir at law). to 
the defendants Jonas Hanway and Bex and their heits. 
Vol. U. M 


Caſe 54. 


At the Rolls, 


2 Eq. Ca. Ab, 
482. pl. 22. 
510. pl. 3. 

A conveyance 
dy a weak min 
for a (mall confi» 


The datation [pt aſide. 
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grant is to two, 
and only one of 
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The conveyance was by indentures of leaſe aryl releit 
dated 20 and 21 Much 1717. in conſideration of an annuity 
of 20 l. a year to be paid to the ſaid Simon Hanway for his 
life, and a fine was levied to the uſes of the deed. | 


And by another deed dated 22 March 1717. between the 
defendants Bax and Hanway of the one part and Simon Han. 
way on the other part, reciting that 20/. a year for the life 
of Simon Hanway was to be ſecured to Simon as the conſiders. 
tion of the conveyance, the defendants Box and Hannway (ere. 
rally covenanted for the payment of this 20/. a year to the 
ſaid Simon. | | 


In September 1719. being two years after the conveyance, 
Simon Hanwey died aged ſeventy-four, and conſequently was 
ſeventy-two years old when he bought this annuity, 


Objected for the defendants, that Jonas Hanway was 1 
kinſman of the grantor Sm and of his own name, and the 
grantor had often declared he would rather that his kinſman 
the defendant Hanway ſhould have the eſtate for this annuity, 
than any other perſon for a more valuable conſideration, and 
that he was willing to give the premiſſes to his kinſman, 


Mafler of the Rolli: Here is proof that Simon Hanway wi 
a weak man and eaſily to be impoſed upon. And tho' the 
name and blood had been a ſufficient conſideration for grant- 
ing the premiſſes to the defendant Hanway, yet the deed itfe!? 
and the deed of covenants dated after the conveyance to tl 
defendant, and likewiſe the anſwer, all put the defence cn 
another foot, making the 20/. per annum to be the ſole con- 
ſideration for the purchaſe; and indeed the conſideration cf 
blood could not be the inducement for“ the conveyance, be- 
cauſe the defendant Box, though no relation, was thereby to 
have a moicty of the eſtate ; and it would be of miſchievous 
conſequence, and liable to the danger of perjury, which the 
ſtatute of ſrauds intended to prevent, to ſuffer parol evidence, 
to prove blood and kindred to have been the conſideration cf 
this conveyance. 


All which more particularly appears from the contradiction 
of this parol evidence, ſor part of it ſays, that Simon Hans 
declared he would give this eſtate to the defendant Han) 


at the ſame time another part of the ſame evidence tends to 
3 proie 


— 
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prove, that the ſaid Simon fold it him in conſideration of the 
annuity» | 

Neither has there been the leaſt evidence read of any in- 
ſtructions given by Simon Hantuay to the drawer of the deed 
for the preparing thereof, tho the man has been examined 
who drew the ſame. On the contrary it is confirmed, even 
by the anſwer, that the deſendant Fonas Hanway alone gave 
inſtructions for the preparing of the deed ; nor does it appear 
that at the time of executing the deed it was read over to 
Simon Hanway, x 


Taking it then, (as is admitted by part of the anſwer,) 
that Simon Hlantuay intended to ſell this eſtate, it ſeems clearly 
to be a very weak bargain, to ſell an inheritance of 40 J. per 
annum for an annuity of 20/7. Cr annum and this annuity ſe- 
cured by a covenant only, inſtead of a mortgage of the ſame 
eſtate; and this to a perſon at that time ſeventy-two years 
old, and who had not the deed itſelf in his hands. 


All this is fraud apparent; and judging upon the face of a 
deed is judging upon evidence which cannot err ; whereas the 
teſtimony of witnefles may be falſe. 


Therefore let the defendants Box and Hanway re-convey the 
eſtate, and deliver up the writings, and pay back the rents 
which they have received from the premiſſes, beyond what 
they have paid ſor the annuity, and let them do this in a rea- 
fonable time; within a month, or elſe to pay coſts, 


This decree” was affirmed on an appeal to Lord Chancellor 
Macclesfield (1). | | 
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(1) White v. Small, 2 Cha. Ca. 103. Green, 2 Vez. 627. Filmer v. Gott, 
Bemet v. Jade, 2 Atk. 324. Evans v. 7 Bro. P. C. 70. ate caſes of the ſame 


Bled, 4 Bro. P. C. 557. Bridgeman v. nature. 


M 2 


D E 
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Caſe 85. : a 
1 Child verſus Hudſon's Bay Company. 
CLESFIELD. 
Hudſon's Bay IR Stephen Evans was one of. the proprietors of the ſtock 
may ag "Fog of the Hudſon's Bay Company, which company are made 


bye-Jaws make a corporation by charter, and are thereby impowered to make 
reſtrictions upon 
their ock, bye-laws for the better government of the company, and for 


3 the management and directiqt of their trade to Hudſon's Bey, 


able to pay the 
debts due to themſelves from their owa members, or to anſwer the calls of the company upon the 


ſtoc lc. 

Accordingly they made a bye-law, that if any of their mem. 
bers ſhould be indebted to the company, his ſtock in the com- 
pany ſhould be in the firſt place liable to the debts which ſuch 
member ſhould owe the company; and that the company 
might ſeize and detain the ſaid ſtock for the debts due to them, 


One F. S. was intruſted to ad for them upon a project of 
inſurances on marriages and apprentices, (.) that on the 
huſband's or apptentice's paying down ſuch a ſum to the ſud 

# 208 ] J. S. that then the ſaid F. S. ſhould pay ſo much to the widow 
| of the ſaid huſband, iu caſe ſhe ſurvived; or to the appren- 

tice, if he ſhould come out of his apprenticeſhip and ſet up a 

trade ; and the ſaid 7. S. was only a ſervant of the compa- 

nay's who received in, and made orders to iſiue and pay out 

this money; and it was on this account, and in truſt tor the 

company, that Sir Stephen Evans was indebted to the {aid 


J. 8. 


Afterwards, on Sir Stephen Evans's becoming a bankrupt, 
the aſſignees under the commiſſion brought a bill againſt tlc 
company, ſhewing that the ſaid Sir Srephen Evans had 1509 
in their ſtock, and praying an account of the profits and di- 

ends thereof. 


The 


Sk XT Tx Mr . 6 au 


Si oo us 
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The defendants the company inſiſted, that Sir Stephen 
Evans was indebted to J. S. their truſtee in the ſum of —— 
ind that Sir Stephen's ſtock ought to be liable to pay that 
debt. | ET #2 

Objected for the plaintiffs (by Fearg Solicitor General) 
that this bye-law of the company was void, (viz. ) that the 
ftock of the company ſhould be liable to any one debt in pre- 
ference to another : for that all debts ought to be paid ac- 
cording to courſe of law, and no byc-law could be made to 
the prejudice of a third perſon, who might be a creditor, ſo as 
to poſtpone him z that it was as if two co-partners, on their 
entering into co-partnerſhip, ſhould covenant that the ſtock of 
each partner ſhould be firſt liable to the debts which he ſhould 


owe to the ather partner, before the debts which he fhould 
owe to any other perſon, 


Lord Chancellor + This is a good bye- law; for the legal in- 
tereſt of all the ſtock is in the company, * wha are truſtees for 
the ſeveral members, and may order that the dividends to be 
made ſhalt be under particular reſtrictions, or terms; and by 
the ſame reaſon, that this bye-law is objected to, the common 
bye-laws of companies, to deduct the calls out of the ſtocks of 
the members refuſing to pay their calls, may be ſaid to be 


void. 


As to the other part of the bye law impowering the com- 
pany to detain and ſeize the ſtock of ſuch member, that is alſo 
good ; but then there ought to be ſome act done by the com- 
pany, to order or declare, that the ſtock of ſuch member is 
ſeized for the debt due to the ſaid company; but this being a 
dye · law, to the prejudice of other creditors, it ſhall be taken 
ſtrictly, and not to extend to ſuch debt as the member does 
not owe in law, but only in equity; and in the preſent caſe 
bis is in law a debt due to J. S. 


A corporation has an implied power to make bye-laws ; but 
where the charter gives the company 2 power to make bye- 
laws, they can only make them in ſuch caſes, as they are en- 
abied to do by the charter 3 for ſuch puwer given by the char · 
ter implies a negative, that they ſhall not make bye- laws in 
any other cafes, 
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Thus, where the company, in the principal caſe, have 3 
power given them by the charter to make bye- laws for the ma- 
nagement of their trade to Hudſon's Hay, this power implies a 
negative, that they cannot make any other bye-laws ; a fore 
tiari they cannot make bye-laws in relation to projects and in. 


ſurances, which by (a) act of parliament are declared to be 
illegal. 


* Duke of Rutland & al' verſus Ducheſs of 
Rutland & al'. 


ADY Rachael Manners, ſiſter to the plaintiff the Duke 
of Rutland, having a portion left her by her father the 
late Duke, and being intitled to other money which in the 
whole amounted to about 10,000 J. and was either ſecured by 
mortgages or charged upon land, made her will, in the be- 
ginning of which mentioning of what her eſtate conſiſted, 


and that ſhe intended to diſpoſe of the fame by her will, ſle 


gave to every one of her brothers and ſiſters, and alſo to her 
half brothers and ſiſters, pecuniary legacies, particularly to ker 
eldeſt brother the plaintiff the Duke 500 J. after which ſhe 
made no diſpoſition of the ſurplus of her perſonal eſtate, but 


left the Duke ſole executor, 


There were three witneſſes to the will, the Ducheſs of De 
vonſbire, Mr. Vernon a clergyman, who crew the will, and one 


a ſervant. 


Mr. Vernon the witneſs ſaid, that the teſtatrix the Lady Ra- 
chel AMannera did not give any expreſs inſtructions for leaving 
the ſurplus to the plaintiff the Duke; but that he underſtood 
and ſuppoſed, that his Grace was to have the ſurplus of her 
perſonal eſtate z and that forthe reaſons following, hecauſe 
ihe had made him ſole exccutor, alſo for that when the teſta- 


trix had given ſeveral legacies, he aſked her whether ſhe would 


give more legacies, to which the teſtatrix replied, Ne; that 
then he (the witneſs) aſking her, whom ſhe would. make exe- 
cutor, ſhe replied, the would make the Duke her brother ſole 


executor z and that ſhe hoped his Grace would not take it il, 


that ſhe had given ſo much away from him; and that the 


next day afterwards the teſtatrix ſent to the Duke, defiring 
f him 


\ 


lw“. 4S Ls 
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kim to take care of a legacy of 100 J. which ſhe had directed 
to be paid to the poor. 


5 The Ducheſs of Devonſbire ſwore, that to the beſt of her re- 


membrance, the teſtatrix being aſked at the time of making 
the will, whether ſhe intended that the ſurplus of her perſonal 
cate ſhould go to the Duke her executor, anſwered, Ter. 


The ſervant, who was the third ſubſcribing witneſs de- 
poſed, that the teſtatrix being aſked who ſhe deſigned ſhould 
have the ſurplus of her perſonal eſtate, expreſsly anſwered, 7he 


Dule her brother. 


To all which it was on the opening of the cauſe objected, 
that parol evidence relating to the declarations of the teſtatrix, 
who ſhe intended ſhould have the ſurplus of her perſonal 
eſtate, ought not to be read, in regard this' would introduce 
all the miſchief and inconvenience, which the ſtatute of frauds 


and perjuries was made to prevent. 


| Sed per Cur' : Let the evidence be read, and we will judge 
of it afterwards z and the ſaid evidence being accordingly read, 
and after hearing counſel on both ſides, Lord Chancellor pro- 
ceeded to give his opinion as follows : 


As I have ſeveral times (a) decreed it, ſo I think it ground- 
ed on the greateſt reaſon and juſtice, that where there is an 
expreſs legacy given to an executor, and no deviſe of the ſur- 
plus, ſuch ſurplus ſhall go “ according to the ſtatute of diſtri- 
bution to the next of kin. As to the executor's being intitled 
thereto, it might with equal reaſon be ſaid, that, where the 
ſpiritual court grants adminiſtration to a perſon, this ſhall in- 
title the adminiſtrator to the ſurplus after debts paid ; where- 
a5 neither executor nor adminiſtrator have any legal intereſt 
in the perſonal eſtate, but are veſted only with a legal power 
over it, juſt as every truſtee has a legal power over his truſt- 
eſtate, 


If an executor or adminiſtrator had any legal or beneficial 
intereſt in the perſonal eſtate, they would by conſequence have 
a power of deviſing it by will; but it is plain they cannot de- 
Wiſe it, 


M 4 Nay, 
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Duke of Nay, it is demonſtrable, that an executor has no legal inte. 


_ ben er Teſt ; becauſe when an executor dies inteſtate, whatever is 
RuTLanP. his, will go to his adminiſtrator ; whereas all the perſonal 
eſtate of his teſtator will belong to the adminiſtrator de by; 


nan, Qc. and not to the adminiſtrator of the executor, 


Secus, If the executor be alſo a reſiduary legatee, which 
ſhews that whatever the executor has as executor, is only jure 
alieno; and it is no argument to ſay, that as when I make ſuch 
a one my heir, I give him my real eſtate ; ſo by the fame rex 
ſon, by making him executor, I give him my perſonal eſtate; 
for the heir is ſued in the debet & detinet ; but the ſuit againſt 
the executor muſt be in the detinet only; and the aflers 
are ſaid to be bona teflatoris, and not not bona executzris; and 
OVidethe caſe the appointing one executpr, is only appointing him to (a) 
Knights vol, execute the will of the deceaſed. 


x. or _ The difficulty would be to maintain, that if one ſhould make 


a man executor without either diſpoſing of the ſurplus, or 
giving an expreſs legacy to the executor, fuch exccutor loud 


have the ſurplus, 


But it having been held, that where no expreſs legacy has 
been given to the executor, he will be entitled to the ſurplus; 
and on the other hand, that the having given a legacy to the 
executor implies he thall have ug more, for that otherwiſe he 
would have all and eme; I will not alter theſe reſolutions. 


Giving to the next of kin expreſs legacies, even tho! it be 
to all the next of kin, will not exclude them from coming in 
for the ſurplus upon the ſtatute of diſtribution ; and there is 
{ill much lefs reaſon for it where the legacies to the next of 


kin are unequal, 


It is very neceſſary that the rule of property ſhould be 
known, fixed, and certain, that people may know which way 
to ſteer, 


And it is true, that the Court has frequently ſhewn this fa- 
your to the executor, to allow parol evidence in proof of the 
intention of the teſtator, to rebut that equity which otherwiſe 
would be in favour of the next of kin. (1). 


(1) Vide Rachfeeld v. Ca, cle i, ante, 158. 


— _—c LS 
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Thus in the caſe of Lady (a) Gainſborough verſus Lord Gain/- 
hrough, where the teſtator directed the ſcrivener to give the 
ſurplus to the executrix, which the ſcrivener omitted to do, 
conceiving the ſame to be implied by making the wife execu- 
trix; this was a piece of obſtinacy in the drawer of the will, 
for which the executrix ought not to ſuſfer, 


But here the evidence is very ſtrong, that the teſtatrix in- 
tended the ſurplus to the executor, and this is evidence of 
the declaration of the teſtatrix at the time of making the 


will, * 


It is material, that the teſtatrix, reciting her perſonal eſtate 
in the beginning of the will, declares her intention to diſpoſe 
of it; which muſt be underſtood of her intention to diſpoſe of 
the whole. 


Alſo when the will- maker (Mr. Vernon) aſked the teſtatrix, 
whether ſhe would give any more legacies ? the ſaid ro; and 
thereupon Mr. Vernon ſaid, who then will you make your eze- 
cutor ? to which ſhe replied, my other the Duke. 


Again, the teſtatrix declared, that ſhe hoped her brother 
would not take it ill that ſhe had given ſo much from him ; 
which is an argument, that ſhe thought the legacies which 
were given, were to the prejudice of her executor and not of 


her next of kin; as it would have been, were the next of kin 
to have the ſurplus, 


The Ducheſs of Devonſbire's evidence is, that the teſtatrix 
declared the Duke ſhould have the ſurplus, 


Moreover the ſervant poſitively ſwears, that the teſtatrix de- 
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cared the execator the Duke ſhould have the ſurplus, which 


Mr. Vernon the will- maker might not mind, he being at that 
une otherwiſe employed ( videlicet) in writing the will, 


It is further material, that the teſtatrix ſent to her executor 
and not to her next of kin, acquainting him, that ſhe deſired 
108 J. ſhould be given out of her eftate to the poor; which, 
tio" it be a void legacy, (becauſe not in writing) yet is an 
eridence of her intention, or of her conſidering her executor 

as 
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21 
Duke of 
RuTrLAND* 


33 of 
RuTiand. 


(«) 5 Co: 48. 


(3) Reports in 
Chan. part 3- 
folio edit. go. 
2 Vern. 621. 

& vide ante 1 36. 
(c) Mr. Juſt. 
Tracy, as (aid 
in Vern. but by 
Reports in 
Chancery the 


udges appear to 
— been una- 


nimous for tead- 


Ing it. 

(d) 2 Vern. 675. 
Where the wite 
has been execu- 
trix, and at the 
ſame time has 
had an expreſs 
legacy, yet ſhe 
has under ſome 
circumſtances 
been held in- 
titled to the 
furplus 3; a for» 
tiori where the 
Executor bears 
the title or ho- 
nor of the fa- 
mily. 
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as the ouly perſon concerned in the ſurplus; and there fore 


gave him noticc of what ſhe defired might be done, 


After all I own, that the allowing parol evidence is exceed. 
ingly dangerous and not to be done, in caſe of diſcourſes at "a 
different time from that of making the will. But yet abſtrag. 
cdly from that caſe, parol evidence has been admitted, 


Thus 1f, in (a) Cheney's caſe, where one had two ſons of 
the ſame name, it was held neceſſary that parol evidence ftiould 
be given tv aſcertain which of the ſons was meant, elſe the 
will muſt have been void. (1). 


. zdly, in the cafe of (3) Litten v. Litton, where Sir Willi 
Litton deviſed all his lands out of ſettlement, Lord Cube al. 
lowed parol evidence to be read, though it is true (c) one of 
the judges who were aſſiſtants to him at that time, was of opi- 
nion againſt the reading it; in which caſe the fact was, that 
ſome lands were out of all ſettlements, ſome were in ſettle. 
ments, but the limitations were ſpent; and other lands were in 
ſettlement, but the reverſion in fee was in the teſtator. 


3% In (4) Ball and Smith”s cafe it was held, that where 
a wife was made executrix, and had an expreſs * legacy given 
to hey, ſhe ſhould nevertheleſs be entitled to the ſurplus, be. 
cauſe, it was the caſe of a' wife; and if a wife is to be ſo 
regarded, I take the principal caſe to be ſtronger, where the 
head of the family the Duke who bears the honour of the 
family, is made executor, and who may be juſtly thought to 
be above the drudgery of being a bare executor, conſequently 
L will rather ſuppoſe that ſomething beneficial was intended 
him. 


And I am the rather induced to be of this opinion in te. 
gard the Ducheſs of Rut/nnd, tho? ſhe claims to be let in for 
an equal ſhare with the reſt of the defendants, yet being but 
a mother-in-law to the teftatrix, if the furplus had been Gf 
tributabie, ſhe as not being of the blood of the teſtatrix, could 
have claimed no part upon the ſtatute of diſtribution. 


In all which points Lord Chancellor was very clear. (2). 


-— - 


„ 
— 


(1) So, Baris v. Atrorney-General, 


2 Atk. 239. 


373+ Countejs Sbelburue v. Earl of 


—— —— — 


In:hiquin, 1 Bro. Cha. Rep. 241. 
(2) Reg. Lib. A. 1723, fol. 513. 


Ulrich Lie. bfell, 2 Ark. 
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Stent ver/us Bailis. 


H E bill was to be relieved againſt a contract in writing 
for the ſale of eleven ſhares of the Luſtring Company 
at 58 /. a ſhare, with the 10 J. per cent. which the com- 
pany had called in, and which the defendant the ſeller had 


agreed to pay. 


The articles of agreement were dated 10 Arg. 1720. and the 
money to be paid on the then next opening of the company's 
books, at which time the defendant was to transfer the 
ſheres to the plaintiff, 


The ſcrivener drew the articles according to theſe inſtruc- 
tions z but at the meeting of the parties in order to ſeal, the 
deſendant the ſeller of the ſtock inſiſted that he would not ſell, 
unleſs the plaintiff would agree to pay the purchaſe-money at 


al events at ſuch a day certain, whether the books did then 


ozen or not; and the ſtock being then riſen, the plaintiff con- 
ſcuted to execute an indorſement on the articles to that pur- 
pole, which articles and indorſement were executed at the 
fame time in a tavern. 


On the 2oth of Aug uſt a ſcire facias iſſued to repeal the pa- 
tent granted to this company, and at the ſame time a procla- 
mation was publiſhed to forbid proceeding in transfers, and 
an (aj act of parliament afterwards paſſed making it a præmu- 
re to have any dealings with thoſe bubbles. 


The company remitted the call of 10 /. per cent. and in lieu 
thereof accepted 2 J. per cent. but never afterwards opened 


their books, nor (as their own ſecretary depoſed) were they. 
erer likely to do fa, 


The 
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| The defendant Bailis brought an action on the articles, 0 
which the plaintiff had pleaded non ef ſuctum, and on a ver. 
dic for Bailis at law, Stent ſued out a writ of exror, and co 
bringing a bill in this court, obtained an injunction. 


At the hearing of this cauſe, it was objected for the defer. 
dant, 


» That tho? this was an hard caſe on the now phaintif, 
yet that it had been likewiſe hard on the defendant, who wa 


wot a contriver of the project but a ſufterer by it, having him, 
ſelf bought ſtocks at high rates. 


24, That equity ought in ſuch exfes to ſtand neuter, and 
to let the hardſhip reſt where the law had caſt it, and at lay 
the now defendaut had a verdict. 


3d), That it could not be pretended here was any fraud on 
the defendant's ſide, who from the time of the contract made, 
was a truſtee for the buyer, at whot riſque any accident which 
had fallen upon the ſtock from the time of the contract, mu 
bez and that this was not unreaſonable, ſince he would have 
been intitted to the benefit of it, had it rofe in the price; and 
that tho* the books had been ſhut up for ſome time, yet it was 
impoſſible to know but that they might open again, and that 
n a litu me. 


athly, As to the calls of 10/7. per cent. to be paid by the 
duyer, tho' theſe were afterwards countermanded, and inſtead 
thereof 2 J. per cent. had been accepted, this was ſaid to be 
Qone in purſuance of orders and bye-laws made by the com> 
pany, to which every purchaſer and proprietor muſt ſubmit; 


which, let it have been what it would, the plaintiff was to pay 
o much money ſor it; and if the act of parliament had made 
this matter criminal, or the dealing in it a premwunire, the uow 
plaintiff might have taken advantage of it at law. 


eh, That if the money had happened to have been paid, 
fuxely equity would not have compelled it back again. And 
as equity would not perhaps have helped the defendant to tle 


debt, had it turned out a loſing bargain, ſo there was as lite 
reaſon 
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reaſon for it to interpoſe or deprive the defendant of the ad» REEL 
rantage which he had now gained at law by the verdict. i 
Againft natwral 


Maſter of the Rolls : It is againſt natural juſtice, that any ce bat — 
one ſhould pay for a bargain which he cannot have ; there Do Hold pay 
ought to be guid pro quo, but in this caſe, the defendant has — 2 


ſold the plaintiſf a bubble or moen/bine. | cannot have. 


It is impoſſible that this bargain ſhould ever be made good T 220 

tothe plaintiff, for here is proof by the company's own ſecre- 
tary, of his having adviſed with three eminent counſel, who 
all agreed that the company cannot juſtify accepting any more 
transfers, and the money cannot be ſaid to be due in con- 
| ſcience, ſuppoſing the plaintiff to be incapable of coming at 
what he contracted for, aud in conhderation whereof he was 
to pay his money. 


If I ſhould buy an houſe, and before ſuch time as by the — _—_— 


articles I am to pay for the ſame, the houſe be burnt down by and the houfe is 
burnt down be- 


caſualty of fire, I ſhall not (x) in equity be bound to pay for fene the day of 
the houſe, and yet the houſe may be built up again; but I payimcat, I ok 
doubt it will be impoſſible to ſet up the company again, as in — the — 


the other caſe the ſeller may do the houſe. 


It is conſiderable, that the contract was made in 1920, , 
which being near four years ſince, and the books having never 
been opened ſince, it is to be preſumed they never will. 


> 7 


oo” © FF 0 AX” oo *>S 


As to the objection, that the plaintiff here might have de- 

| feuded himſelf at law, he was particeps criminis, and there» 

fore could not (I doubt) have taken advantage of the ſtatute z 

belides, matters of fraud are cognizable (a) in equity, as well («) Ante 154. 
a at law. The original contract was to pay the purchaſe- —— & 
money upon the transfer, both which were to be made mul Arnvid 

& ſemel; and the meaning of the indorſement is no more, 

than that if the books ſhould not open on the very day that 

was appointed for that purpoſe, the now plaintiff would not 

inſiſt upon the preciſe time, but would pay the money. 


| 


(1) Vide Ca v. Rzdele, 2 Vern, 280. & ante 1 vol. 62. note 2. 


But 
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But ſtill he muſt be ſuppoſed to have been under an expec. 
tation, that in a reaſonable time the books would open, and 
transfer be made to him; certainly it cannot be imagined, 
that the plaintiff would ever have been prevailed upon to co. 
venant for the payment of the money at a preciſe day, had he 
entertained the leaſt apprehenſion, that the books would never 
have opened, The ſeller in this caſe is the chief aQor, he 
went to market with the bubble; and ſince no transfer can 
be made, let there be a perpetual injunction, and let the de. 
fendant at the plaintiff *'s charge enter ſatisfaction on th; 
judgment. | ; 

Afterwards in Aichae/nas term 1725, there was a rehezr. 
ing of this cauſe before Lord Chancellor Xing, when it wa; 
inſiſted for the plaintiff Stent, that it was indeed very reafen. 
able the plaintiff ſhould run the riſque of the falling of the 
ſtock, were it to fall ever ſo low ; but though it were allen, 


yet ought he ſtill to have ſome ſtock for his money. 


On the other ſide it was ſaid, that in this caſe the plaintif 
and defendant muſt both be intended to know what they were 
traſficking in, (viz.) in a matter of a very precarious nature; 
in ſtock, which was in the power of the company, in regard 
they eould ſtop any further transfer, and ſhut up the books at 
their pleaſure, and the laſt agreement between both parties 
being, that the defendant ſhould have his money in all events, 
whether the books opened. or not, and ſince there was no 
fraud to be imputed to the defendant, who had himſelf been 
a fair purchaſer of his ſtock, and not the firſt projector or in- 
ventor, the loſs ought to reſt where the law had laid it, and 
each ſide having equal equity, there could be no room for de 
Court to interpoſe. = 


Lord Chanceller King : 1 cannot divide the loſs, but would 
recommend it to both parties to treat together, and {hare the 
ſame, and for that purpoſe a day was given to the parties, vb 
(as I hear) agreed the matter, | 
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Counteſs Dowager of Coventry verſus William 
Earl of Coventry, & Sir William Carey & 
ux. 

HE Counteſs dowager of Cventry's bill was for a ſpeci- 
T fic performance of articles made on the marriage of 
Gilbert late Earl of Coventry with the plaintiff the Counteſs 
dowager by which articles Gilbert late Earl of Coventry, who 
was but tenant for life, with remainder to his firſt, &c. ſon in 
tail male, remainder to the defendant #/illiam now Earl of 
(Coventry, covenanted to make a jointure of 500 /. per annum 
upon his lady the plaintiff, purſuant to a power given him by 


his father's will. | 


Caſe 58. 


Gib. Chan, 
285. Gilb. Eq 
Rep. 160, 

I Eq. Ca. Ab. 
348. 2 Eq. Ca, 
Ab. 87. pl. 9. 
660. pl. 8. 
673. pl. 9. 

9 Mod. 12. 

1 Stra. 596. 
Max. in Eq» 
laſt caſe. 

10 Mod. 463. 
Tenant for lite 
wich power to 


make # jointure, remainder over, tenant for life covenants to make a jolntute to a wife in confi» 
Ceration of a marri-ge by virtue of his power, or otherwiſe, of 50% l. per ann. and dies before 


making the joint ore ; equity will make it good. 


The caſe was thus: Thomas Earl of Coventry being ſeiſed 


in fee of diverſe manors and lands of about8000 l. fer annum, 


and having iſſue Th Lord Deerhurſ?, his eldeſt fon, and 
Gilbert his ſecond ſon, by his will dated 24 arch, 1698, de- 
viſed diverſe manors, c. unto his eldeſt fon (the Lord Der- 


burſt) for life, remainder to his firſt, c. ſon in tail male, re- 


mainder to Gilbert his ſecond ſon for life, remainder to his 
firſt, Sc. fon in tail male, remainder to the defendant William 
Gentry for life, remainder to his firſt, Sc. ſon in tail male, 
remainders over, with a power given to any of the deviſces for 


life (when ſeiſed) by any writing to ſettle any part of the pre- 


miſſes not exceeding 500 J. per annum, upon any wife which 
they ſhould reſpectively marry, for her jointure, ſo as ſuch 
wife brought a portion equivalent to ſuch jointure. 


The teſtator Earl Thomas died, having ſurvived Lord Deer- 
bur?, who left an infant ſon afterwards Earl of Coventry, but 
he dying an infant and without iſſue, the honour and eſtate 
came to Gilbert the ſecond ſon. 


Gillert Earl of Coventry on his marriage with the plaintiff 
Anne only daughter of Sir Strenſham Maſters, in conſideration 


of the marriage and of 10,000 J. marriage portion, by articles 


previous 
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previous to the marriage dated 23 June 1715. Ccovenanted 
with truſtees, at the requeſt of Sir Strenſbam Monſters, uccorg. 
ing to the power given to Earl Gilbert by the ſaid Earl Th 
will, or etherwi/e, to ſettle lands of the value of 500 . * 
annum upon the ſaid Anne his then intended wife for life u 
her jointure; Earl Gilbert alſo covenanted, that 5000 J. part «f 
the faid 10,000 J. portion, ſhould be laid out in land and (+. 
tled on the ſaid Arne for her life, and further, that the heirs 
and executors of the ſaid Earl Gilbert ſhould pay 250 « fer 
annum to the ſaid Anne for her life, to commence aſter Ea! 
Gilbert's death, and this 500 J. per annum to be ſettled purſu- 
ant to the power, and the 5000 J. covenanted to be laid ou 
in land, and the 250 J. per annum covenanted to be paid, 
was to be in full of the plaintiff Anne the Counteſs of Gun. 
try's jointure, 

The marriage ſoon afterwards took effect; and, 

Earl Giltert, being requeſted by Sir Strenſham Alafter: u 
make a jointure of 500 /. Per annum purſuant to the power, 
did accordingly direct the jointure to be made, and lands 
were ſet apart for that purpoſe of 500 J. a year within the 
power, and the draught of the jointure was drawn and en- 
groſſed, but laid by for ſome time unexecuted. After which 
Earl Gilbert died ſuddenly at the Bath, without iſſue male, 
and leaving Lady Anne Carey wife of Sir William Carey, his 
only daughter, and reſiduary legatee, and the eſtate and ho- 
nour came to the defendant the remainder-man William tle 
preſent Earl of Coventry. 

On whoſe behalf it was objected, ½, that the ſaid Earl the 
defendant claiming by way of remainder, did not derive any 
title under Earl Gilbert, and therefore was not to be bound by 
his covenant, | 

2d!y, That the covenant for t making this jointure cf 
5001. per anmm was only, that Earl Gilbert ſhould make this 
jointure, by virtue of this power, or otherwiſe, fo that (as was 
inſiſted) here was no ſpecitic lien on any of the lands within 
the power; but if Earl G:/bert had purchaſed lands of 5001. 
per annum, and had ſettled the ſame upon his Counteſs for her 
life, this had been a performance of the covenant. 


34y, That in this caſe the deſendant the Counteſs dowager 
was not without remedy, and that ſhe ought to reſort to the 


perioud 


N 
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perſonal eſtate of Earl Gilbert, and ſue her covenant againſt 


the perſonal eſtate, at leaſt that the perſonal eſtate ought firſt 
to be applied towards fatisfaQtion of this covenant, 


This caſe being ſpoke to before Lord Chancellor Macelesfeld, 
kisLordſhip conceived that the plaintiff the Lady Coventry ought 
to be relieved, ſhe claiming under a very valuable conſidera- 
tion ; but whether againſt the remainder-man, or out of the 
perſonal eſtate of Earl Gilbert, remained a queſtion with his 
Lordſhip, and therefore he deſired to be attended with prece- 
dents, and to have the aſſiſtance of the judges. 


Accordingly the Court was attended with precedents, and 
the caſe ſpoke to before Lord Chancellor, Maſter of the Rolls, 
and the Barons Gilbert and Price. When it was urged on be- 
half of Sir William Carey and his lady who was the only ifſue, 
executrix and reſiduary legatee of Earl Gilbert, that this join- 
ture of 500 J. per annum ought to be made good out of the 
real eſtate of the late Earl Gilbert, according to the draft 
drawn and ingroſſed by his Lordſhip's direction, and that the 
perſonal eſtate of Earl Gilbert ſhould not, to the total diſap- 
pointment of the will, be applied towards ſatisfaction of the 
corenant, the ſaid perſonal eſtate not being ſufficient for this 
purpoſe and alſo for the payment of the other debts of the teſ- 


tator, 


That if the caſe had entirely depended on Earl Gilber?'s 
marriage-articles, theſe articles, would alone in equity haye 
made a good appointment of the jointure. 


Alſo that if the articles were out of the caſe, yet the draft 
of a jointure drawn and engroſſed by the direction of Earl 
Gilbert, wherein the parcels amounting to 500/. per annum 
were ſet out and expreſſed, and the ſaid Earl being taken away 
by a ſudden death, theſe in a court of equity would have 
amounted to a good jointure. 


Sed fe non proſunt ſingula, juncta juvant. 


f Then as to the power itſelf for the making of this jointure, 
it was created by will, the conſtruction of which is always fa- 
voured beyond any other conveyance ; created by the will of 
him who was owner of the eſtate, and for enabling the ſeveral 
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branches of this noble family to make a jointure, conſequently 
to promote them in marriage, which was the only means by 
which the family could be preſerved and continued, 


That the . defendant the preſent Earl ought not to think 
much of this power, in regard the ſame will that created it did 
likewiſe create and limit his remainder ; fo that he, as well a 
the jointreſs, claimed under the ſame will, and had there been 
no will or ſettlement, Earl Gilbert would have been ſeiſed in 
fee, and the plaintiff the Counteſs would at leaſt have had her 
dower, and the defendant the preſent Earl would not hare 
had the remainder, but the ſame would have deſcended to 
Lady Aune Carey the daughter and heir of Earl Gilbert, from 
whom the defendant the preſent Earl was now endeavouring 
to take the ſmall ſurplus of the perſonal eſtate and applyit 
towards making good the articles for this jointure. 


And what made this ſtill the harder was, that Earl Gillert 
being tenant for life without waſte, might have cut down tluct 
times the value of this jointure in timber growing in the park 
and in other lands belonging to this eſtate. 


That this power of making a jointure being raiſed by the 
owner of the eſtate, and for the continuing of the family by 
marriage, any words tho* ever ſo improper, ever ſo unartfully 
expreſſed, yet if they would go ſo far as to ſhew the intention 
of the party, if the Court could from ſuch words ſpell out the 


- party's meaning, and that he intended thereby to make a join 


ture, this would be effeCtual for that purpoſe, 


But the caſe was much ſtronger, when ſuch writing was 
made for a valuable conſideration z and ſurcly it would be di- 
ſicult to ſay, what could be a more valuable conſideration than 
this was, the conſideration of marriage, and a marriage por- 
tion of 10,000 /. 


That if any of the circumſtances requiſite by the power 
ihould be wanting, where the jointure was made for a valuable 
conſideration, yet equity would ſupply it; as for inſtance, if 
the jointure was made by a deed-poll inſtead of an indenture; 
if the deed were ſealed and not ſigned; or if there were b. 
two witneſles inſtead of three, 
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It was admitted, that if there ſhould be a total non-execu- 
tion (a) of the power, equity would not ſupply it, it being 
aoainſt the nature of a power, when the party has reſerved to 
kimſelf a liberty of doing or not doing a thing, for a court of 
equity to conſtrue the act as done when there is no evidence 
of the intention of the party to do it ; but in the preſent caſe 
the intention of the party that this jointure ſhould take place, 
ſufficiently appeared by Earl Gilbert's direCting the draft and 
the parcels, and by the draft's being ingrofſed, and his 
Lordſhip's being prevented only by ſudden death from com- 
pleating it. 

It was ſaid to have been admitted by the other fide, that if 
the late Earl Gilbert had covenanted to ſettle a jointure of 
500 J. per annum purſuant to the power, upon the plaintiff 
Aune, for her life, this had been good, but the covenant being 
that the ſaid Earl ſhould by virtue of the ſaid power or other- 
<viſe, ſettle this jointure on his Counteſs, from hence it was 
objected, that this word [otherwiſe] left the matter at large, 
left the covenantor at liberty to ſcttle other lands, and there- 
fore prevented this from being a ſpecific lien upon this land, 
and ſpoiled all. | 


But this was obſerved to be maledifa expoſitio que corrumpit 
tixtum; it was intended in favour of the jointreſs, that one 
way or other ſhe ſhould in all events be ſure of her jointure 
of 5001. per annum, either by virtue of the power or otherwiſe, 
and it would be very hard, that theſe words which were de- 
ſgned in her favour ſhould be conſtrued to her diſadvantage, 


That the jointreſs was in all events to have a jointure of 
1000 J. per annum, 509 1. per annum by virtue of the power, 
250 J. per annum out of the lands to be purchaſed with the 


v ooo J. and 250 J. per annum ſecured by virtue of the cove- 
nant. 


And it would be very unreaſonable, that the plaintiff the 
Counteſs ſhould be defeated by the preſent Earl of her jointure 
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(a) Nete ; This diſtinction was taken by the Maſter of the Rolls (Sir Fo/eph 
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N 2 which 
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jointure, the widow brought her bill againſt the remainder 
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which the late Earl had a full power of making, and for ſo yz; 
luable a conſideration had agreed and intended to make, 


That precedents had gone further than the principal caſe; 


as in the caſe of (a) Lady Clifford verſus Lord Burlington, de. 
creed 28 June 1700. by Lord Keeper I right, where Lord 
Clifford who by his family ſettlement was tenant for life, with 
power to make a jointure not exceeding 1000 /. per annum, on 
his marriage with Lady Arethuſa Berkeley, covenanted to ſettle 
lands in Ireland upon her of 1000 J. per annum; and accord. 
ingly after the marriage he ſettled part of the manor of — 
in Ireland, (being part of the premiſſes within the power) on 
his lady for life, with a covenant that they were of the yearly 


value of 1000/7. and afterwards died, but theſe lands coming 


out to be but of the value of 400 J. per annum, on a bill brought 
by the widow, there being lands .of the value of 1000/, fer 
annum within the power, it was decreed that a commiſſion 
ſhould be awarded to add lands to thoſe formerly ſettled, ſoa 


to make up 1000 J. per annum. 


The next precedent was that of Helling head verſus Helling- 
head decreed the 4 June, 1 Anne, by the then Lord Keeper, 
and was as follows: One Samuel Motterſhead by will deviſed 
lands to the uſe of himſelf in tail, remainder to Francis Halling- 
head for life, remainder to his firſt, Sc. ſon in tail male, te- 
mainder over; with a power to the ſeveral tenants for life 
when in poſſeſſion to make a jointure, ſo as ſuch jointure did 
not exceed a moiety of the eſtate, and 'by the ſame will the 
teſtator gave a legacy to this Francis Helling head. 


Samuel Mottenſbead the firſt tenant in tail died without iſſue, 
and during the infancy of Francis Halling ſbead, there was 
treaty for his marriage, which being agreed, his mother and 
he (the infant covenanted with the wife's relations, that with- 
in fix months after Franci's coming of age he ſhould ſettle ſo 
much of the land as ſhould amount to 100 J. per annum upon 
his then intended wife for her life. 


The marriage took effect, and they had iſſue a daughter, 
and the huſband Francis dying afterwards without making the 


mal 
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man for making good the ſame ; in which caſe it was object- 
ed, /, that this covenant was made by an infant who could 
not covenant, 2dly, No land in particular was covenanted 
to be ſettled, but only ſo much as ſhould amount to 100 J. per 


G. 


But decreed by Lord Keeper, that this covenant was in 
equity a good execution of the power; wherefore a jointure 
of 100 /. per annum ought to be made good to the wife, and 
that if a moiety of the premiſſes which the huſband had a 

wer to ſettle would not make up fo J. per annum, the 
{ame ſhould be made good out of the 1000 J. legacy given to 
Francis the huſband by the will. Which decree ſhewed that 
the land, if it might be had, was to be the fund ; but if the 
land could not be had, then and not otherwiſe ſatisfaction 
was to be made out of the perſonal eſtate. 


So in the caſe of Mrd verſus Alferd decreed 5 Dec. 8 Anne, 
by Sir John Trever Maſter of the Rolls; where one Gregory 
Alfard ſettled land on himſelf for life, remainder to his wife 
for life, remainder to his ſirſt, Sc. ſon in tail male, remainder 
to Francis Alford for life, remainder to his firſt, &c, fon in 
tail male ſucceſhvely, remainder to Eduard Alford in like 
manner, with power to Francis Alford, after the death of Gre- 
gory Alford and Anne his wife, or any after-taken wife of Gre- 
gory, to ſettle fo much of the premiſſes not exceeding 1001. 
fer annum in jointure to a wiſe, 


Francis Aſerd in the life-time of Gregory covenants in con- 
ſideration of marriage to ſettle lands of 100 J. per annum upon 
his then intended wife, and afterwards Gregory Alford and his 
wife died without iſſue, and then Francis Alford who gave 
this covenant ſor a jointure, died without iſſue, whereby the 
premiſſes came to the remainder-man Edward Alferd. And 
the widow of Francis Aſord having brought her bill againſt 
the remainder-man to make good her jointure, 


It was decreed on conſidering many precedents, (as it is 
there expreſſed) that the covenant to make this jointure was 
a good execution of the power, and that the wife was well in- 
titled to this 100 “ per annuum, and to all the arrears from her 
huſband's death, | 
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Now that was the caſe of a remainder-man as well a the 
preſent caſe, but in all other reſpects infinitely ſtronger, in te- 
gard that at the time of the ſaid Francis Alford's covenanting 
to make this jointure, he had not the power veſted in him, it 
being to commence after the death of Gregory and his wife 
without iſſue male, and Francis made this covenant in the 
life-time of Gregory; however, Gregory and his wife, dying 
without iſſue in the life-time of Francis and his wife, ſuch 
covenant was allowed a good execution of the power in equity, 


| tho' it might be reckoned a ſort of ſtrain to call this an execy. 
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tion of the power before the very commencement thereof ; 
but it ſhewed how much theſe powers and the execution of 
them are favoured when for a valuable conſideration, 


That theſe caſes were all ſtronger-than the principal caſe, 
and anſwered all the objections which had been made. 


It was true the covenant in the prefent caſe was not in all 
events to ſettle any certain lands, but only to make a ſettle. 
ment of 500 J. per annum of lands within the power or other- 


wiſe. 
Why ſoit was in the caſes before cited, 


It was to be admitted, that in the principal caſe the late 
Earl Gilbert might have ſettled other lands of 500 /. per annum, 
and this had been a ſatisfaction, but this was not done; it 
would be likewiſe admitted on the other ſide, that if the covc- 
nant had been to ſettle any certain lands within the power, 


it had been good. 


Now in this caſe the draſt drawn and ingroſſed by the 
direction of Earl Gilbert reduced the land to a certainty, in 
which reſpect the principal caſe was ſtronger than the caſes 
cited, and afterwards the execution of this deed was prc- 
vented by the ſudden death of Earl Gilbert, 


Beſides, the articles made the plaineſt difference betwixt 
the 250 J. per annum, part of this intended jointure of 1000/7, 
per annum, and this 500 J. per annum, that could be; 250 . 
per annum was to continue ſecured out of the perſonal eſtate 
by the covenant, but the 500 J. per annum was incended to be 
ſecured out of the lands within the power, unleſs the ſaid 
Earl had made ſome other jointure upon his lady, which he 
never did. - Up 
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Upon the whole matter, if any regard was to be had to the 
ſeveral valuable conßderations on which the covenant ſor the 


making this jointure was founded: 


If che intention, or the agreement of the party, an agree- 
ment to do what was admittcd to be abſolutely in his power, 


was to be conſidered: 

Ifany allowance to be made for the accident which hap- 
pened and prevented the execution of the ingroſſed deed 
which was to execute this power : 


It was conceived that the plaintiff the jointreſs ought to 
have her jointure made gocd out of the lands within the 
wer, and according to the draft, and that the ſmall ſur- 
plus of Earl Gilbert's perſonal eſtate ought to go as intended 
to his only daugliter, who was alſo hi executrix and reſiduary 


legatee, 
Accordingly it was ſo (a) decreed with the concurrence of (4)16May1724. 


the judges aſſiſtants, ig.) that the defendant the Earl of 
(ver try ſhould during his life confirm and make good the 


j ute (1). 


— 


— 


(1) 1: caſe is more fully reported 
at ch* cou if Maxims in £quity, and 
alio in vir. 596 and g Mod 12, from 
whence the juuges appe.r to have given 
their opinions fole mnly on two points, 
firit, taat the acts done by Earl Gilbert 
had created a lien on the lands in the 
poſſe ion of the Jetendint, and, ſe- 
condly, that the defendant had no equi- 
ty to have thoſe lands exon rated out 
of ine perſonal affet> of ar Gilbert— 
On che hrit (and principal) point the 
reaſons are reported very much at 
length, and the ſubſlance of them ap- 
peur by the decree winch ** declared 
* that although the said Gert Larl 
* of Coventry was but tenant for lite 
* of the eſtate, yet by the ſaid will of 
« Thomas Earl of Coventry his father 
* he had a power to ſettle an eſtate 
* for life of the yeariy value of 500 1. 


on ſuch wife as ſhould bring a por- 
«« tion equivalent to ſuch ſettlement, 
„ and the plaintiff having brought 
„ {ſuch portion is a purchaſer for a vas 
© Juavle confideration, and by virtue 
of the power which the (2id Earl Gil- 
4% Ser had on the eſtate, the articles 
« executed by him cn his marriage 
with the plaintiff are a lien thereon. 
« And the court further declared that 
* the ſaid deeds of 5 & 6 ,, 1719, 
having been prepared and ingroſſed 
„by the directions of the ſaid Earl 
„ Giibert, the ſame ought to be taken 
** tobe a ſpeciſication of the lands 10 
be ſettled on the plaintiſt, and the 
lands therein mentioned ought to be 
* bound thereby, and by the marriage 
«© articles, although the ſaid deeds of 
« (ettlement were not actually figned 


„and ſealed by the ſaid Earl Giibert, 
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« and doth therefore order that the ſaid ** and that the defendant the Earl of 
« Earl do deliver to the plaintiff the *©* Coventry do account for the rent 
«« poſſeſſion of the lands compriſed in ** and profits from the death of Earl 
«« the deeds of appointment of 5 & 6 ** Gilbert, &c.” Reg. Lib. A. 1523. 
cc July 1719, and that the plaintiff do fol. 291. On the ſecond of the 
« hold and enjoy the ſame during her above-mentioned points, i. e. the 

« life againſt the ſaid defendant the plication of the perſonal eſtate, vide 
« Earl of Coventry and the other de- Freeman v Edwards, poſt. 435. Evehn 
& fendants 7h. Coventry and Hen. Coven-, v. Evelyn, poſt. 664. 

6 zry, and all claiming under them; 


— 


— 
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Manaton ver/us Manaton. 


NE ſeiſed of lands in fee, and being indebted to ſeveral 
perſons in bonds in which his heirs were bound, de- 
riſed his lands to A. for life, remainder to truſtees during the 
fe of A. to preſerve contingent remainders, remainder tothe 
firſt, &c, ſon of A. in tail male ſucceſſively, remainder over, 
with power to 4. the tenant for life to make leaſes of the 
iſſes for one two or three lives at the old rents, which 
were very ſmall, and conventionary rents, the lands lying in 
the Welt of England. 


tho' the lands be not deviſed for payment of debts. 


The deviſee for life took the profits and raiſed conſiderable 
ſums by leaſing the premiſſes out for lives, and by taking of 
fines, and had a ſon born who was now twenty-one, 


And the creditors by bond bringing a bill for recovering the 
money due to them, 


The Maſter of the Rolls decreed, - 1/1, an account of the 
perſonal eſtate, and then that the deviſee for life, ſhould ac- 
count for the rents and profits of the real eſtate. * 


But the deviſee for life appealing from this decree, and 
praying a ſale, 


Lord Chancellor doubted whether there could be a ſale de- 
creed, there being no deviſe of the land for the payment of 
debts, and took time to conſider of it. * 


And 


[ 23+] 


Caſe 59. 


Lord Mat- 

( 118115. 
2 Eq. Ca. Ab. 
252. pl. $. 
One ſeiſed in 
fee, and indeb· 
ed by bond in 
which his heirs 
are bound, de- 
viſes his lands 
to A. for life 
re mainder to his 


firſt, &c. ſ in in 


tail, 1emainder 
over. In a bill 


brought by the bond-creditors, the Court will not decree the deviſee for life to account for the 
profits, bu: only to keep down the intereſt ; alſo the Court will decree a (ale to ſatisfy the bends, 
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And at another day, the cauſe being in the paper for jude- 
ment, they who prayed a ſale inſiſted, that the Court had 
often decreed a ſale againſt the heir for the payment of bony 
debts ; for that the land deſcended was ailets, and as ſuch 
ought to be fold ; and that it had been f© decreed in the caſes 
of Trevor and Trevor, and Meller verſus E1./bury, 


That with reſpect to the money ariſing by the taking of 
fines, theſe were temporary ſales z and though the tenant for 
life were, not to account for the profits, nor do more than 
keep down the intereſt out of the profits, yet he ſhould ac. 
count for all the fines which he had raiſed by leafing, 


Lerd Chancellor: It is ſuſſicient that the deviſce for lif 
ſhould keep down the intereſt ; and therefore the decree, tha 
he ſhall account for all the rents and profits of the premiſt; 
is not right. Her” 


As the teſtator in this cafe died ſciſed of different kinds of 
eſtates, one uſually let for lives at conventionary rents, and the 
other at rack-rents, let the Maſter firſt order the ſale ot the 
lands let at rack-rents, and if thoſe be not ſufficient, then & 
much is to be ſold as is requiſite, of the lands granted out for 
lives, and on which the ſmall rents are reſerved, and in ſuch 
caſe, in regard the fines taken by the deviſee for life, muſt hare 
leflened the ſum for which ſuch lands will ſell, the deviſee for 
life, if any of theſe lands are ſold, muſt account for the 
fines, which ſhall here be taken as part of the purchaſe- 


money. 


But if the ſale of the lands let at rack-rent can produce mo- 
ney ſuthcient for the payment of the debts, then (I takeit) 
that the deviſee for life ſhall not account for the ſines which 
he has received, becauſe the deviſce in remainder will have the 
ſame betfefit of raiſing what money he can by fines, and ſo 
every one in his turn will enjoy the like liberty. 
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Elizabeth Whitchurch & al verſas Joſeph 
Whitchurch & al. (1). 


| rm Whitchurch took a mortgage of Batcomb Lodge from 
one Biſe ſor 500 years to commence from the making, 
for ſecuring the ſum of two hundred pounds and intereſt, and 
afterwards took another ſecurity of the ſame lands from Be 
the mortgagor for one thouſand years in the name of another 
perſon, but in truſt for himſelf, lo commence alſo from the 
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making. 


not paſs, becauſe attendant on, and part of the inheritance, 


After this Edward Whitchurch purchaſed the inheritance of 
the premiſſes in his own name, and having no wife or ifſue 
male made his will all of his own hand-writing, whereby he 
deviſed the premiſſes to his nephew, being the ſon of his 
younger brother Fe/eph Whitchurch, for his life, remainder to 
his fon Edward Whitchurch and to the heirs male of his body 
for ever, and made his brother Joſeph Whitchurch his executor 


ud reſiduary legatee. 


It happened that this will, tho? intended to be perfected as a 
will by reaſon of the teſtator's ſudden death had neither a date 
or name ſubſcribed thereto, neither was it atteſted, but the 
executor proved the ſame in the ſpiritual court, and aſſented to 
the deviſe to the nephew; whereupon the elder brother's 
daughter, who was heir to the teſtator brought this bill in or- 
der to compel the executor and the deviſee to aſſign over the 
term to her, 


Objected for the defendants, that the executor had aſſented 
tothe deviſe, and the will, tho* not attaſted by three witneſſes, 
was however good at law to pals this term of goo years, which 
was a ſubliſting term and not merged in the inheritance, by 
reaſon of the intermediate term, and which intermediate term 
operated as a grant of the reverſion and not as a grant of a 
future intereſt, (for it was admitted that a future intereſt 
would not prevent a merger) but this grant of too years be- 
nz to commence from the making did paſs the reverſion for 
1000 years; quad fiit concefſicm per cur, 
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At the Rolls, 


Oldb. Rep. 168. 
z Stra, 619. 

9 Mod, 124 

2 EA. Ca. Ab. 
763. pl. 10. 

A. poſſeſſed of a 
term of 00 
years in Black- 
acre, afterwards 
purchaſes the 
fee-ſimple ia 
B's name, 


and deviſes Blackacre to J. S. in fee, but the w'll is not atteſted by three witnelles q the tera ſhall 
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Then if this would paſs the term at law, and was 3 
able to the intention of the party, it was ſaid to be very han 
that equity ſhould interpoſe in diſappointment of the vil, 
eſpecially when it was in favour of ſo near a relation 283 
nephew of the teſtator and one of his own name, and all thi; 


for the ſake of one not more nearly related, of one who on her 
marriage would (probably) part with her name; that in al 


caſes betwixt volunteers (as the heir and deviſce were here) 


he that had the law on his ſide uſed to prevail, 


But decreed by Maſter of the Rolls, That as this was a term 
which would have attended the inheritance, and in equity 
have gone to the heir and not to the executor, in which re. 
ſpect it was to be conſidered as part of the inheritance, fo 
the will which was not atteſted by three witneſſes, as the 
law required it to be when land was to paſs, ſhould ng 
carry this term. 


That tho' it was true, ſuch a will as in the preſent caſe 
would be ſufficient to paſs a term in groſs, yet ſhould it nat 
paſs a truſt of a term attendant on an inheritance, nor con- 
ſequently the term itſelf. 


That a will not atteſted as the ſtatute of frauds require 
ſhould not paſs any eſtate of which the heir, as heir, would 
otherwiſe have had the benefit, 


That if the deviſee of the land had brought a bill againſt 
the executor and heir to have compelled the executor to con- 


ſent to this deviſe, a court of equity would not have decreedit 


for the deviſee ; and if ſo, the voluntary act of the executor's 
conſenting would not alter the caſe, for at that rate it would 
be in the power of the executor to make it a good or a void 
deviſe, juſt as he ſhould think proper. 


Beſides, the Court obſerved that it was the intention of the 
teſtator in the preſent caſe not to paſs the term only, but allo 
to convey the inheritance which was expreſsly diſpoſed of by 
the will, to the nephew for liſez remainder to his firſt, &. 
ſon in tail, 


Tho' 
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Tho' as to this it was ſaid to be extremely hard, that be- Wirr- 


cauſe quite ſo much as was intended could not paſs, there- 3 
fore the deviſee ſhould be deprived of that which might law- ne. 
fully paſs, and which was a leſs eſtate than was intended him, 


or, becauſe al could not paſs, therefore nothing ſhould. 


However, for the aboveſaid: reaſons the Court decreed the 
deviſce and executor to join in aſſigning the term to the plain- 
tif the teſtator's heir at law; but no coſts on either fide. 
This decree was afterwards affirmed on an appeal by the 
Lords Commiſſoners Gilbert and Raymond (1). 


— —— 


(1) Sed vide the diſtinctions taken 1 Term Rep. 763. and Amb. 282. 
by Lord Commiſſioner Raymond, in de- Goodright v. Sales, 2 Wilſ. 329. Score 
livering his opinion on this caſe g Mod. v. Fenhoulet 1 Bro. Cha. Rep. 69. 
127. Vide etiam Fillers v. Fillers, Harg. Co, Litt, 293. a. part of note te 
2 Atk. 72. Willoughby v. Willoughby, 290. . 
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Caſe 61. 


Lord Mac- 
CLESFIELD. 


a 2 Eq. Ca. Ab. 


889. pl. f. 

A. tenant for 
life, remainder 
to his firſt, &c. 
fon in tail, re- 
mainder to B. 
for life, remain- 
der to his firſt, 
&c. ſon in tail, 
remainder to C. 
in tail ; A. cuts 


don timber; 


DE 


Term. S. Michaelis, 1724. 


Whitfield ver/us Bewit. 


NE ſeiſed in fee of lands in which there were mines! 
of them unopened, by deed conveyed thoſe lands ar 
all mines, waters, trees, c. to truſtees and their heirs, tothe 
uſe of the grantor for life (who ſoon after died), remainder t 
the uſe of A. for life, remainder to his firſt, Sc. ſon in til 


male ſucceſſively, remainder to B. for life, remainder to his 


firſt, Se. ſon in tail male ſucceſſively, remainder to his two 
ſiſters C. and D. and the heirs of their bodies, remainder to 
the grantor in fee (1), 


A. and B. having no ſon born, C. is intitled to the timber both in law and equity. 


L 241 J 


A. and B. had no ſons, and C. one of the ſiſters died with 
out. iſſue, by which the heir of the grantor, as to one moiety 
of the premiſſes, had the ſirſt eſtate of inheritance. 


A. having cut down timber fold it and threatened to open 
the mines ; the heir of the grantor being ſeiſed of one moiety 
ut ſupra by the death of one of the ſiſters without iſſue, 
brought this bill for an account of the moiety of the timber 
and to ſtay A.'s opening of any mine. 


1/t Obj. As to the plaintiff's claim of the moiety of the no- 
nies ariſing by ſale of the timber, in regard the plaintiff comes 
into equity for the ſame, it would be more agreeable to the 
rules of equity, that the monies produced by the timber ſhould 
be brought into Court and put out for the benefit of the ſons 
as yet unborn and which may be born. That theſe contingent 


— — 


— 
— 


(1) It appears by Reg. Lib. B. 1723. applications to have been made to the 
fol. 576. that there were in this cale heir of the ſurviving truſtee, to inter- 
truſtees to preſerve the contingent re- poſt and put a ſtop to the commiſhon 
mainders, and the bill expreſsly itated of the .walle, but that he refuſed to act. 


remal 
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remainders being in gremio legis and under the protection of Worgz uns 


the law, it would be moſt reaſonable that the monies ſhould 
be ſecured for the uſe of the ſons when there ſhould be any 
born; but as ſoon as it became impoſſible there ſhould be 
a ſon, then a moiety to be paid to the plaintiff; and the caſe 
would be the ſame if there were a ſon in ventra ſa mere; or 
the plaintiff might bring trover, and then what reaſon had he 


to come into equity ? 
Cur! : The right to this timber belongs to thoſe who at the 


time of its being ſevered from the freehold were ſeiſed of the 
krſt eſtate of inheritance, and the property becomes veſted in 
them. (1) 

As to the objection that trover will lie at law, it may be 
rery neceſſary for the party who has the inheritance to bring 
his bill (2) in this Court, becauſe it may be impoſſible for 
him to diſcover the value of the timber, ic being in the poſſeſ- 
fon of, and cut down by the tenant for life, This was the 
yery caſe of the Duke of Newca/tle verſus Mr. June, where at 
Welbeck (the Duke's ſeat in Netringhamhire) great quantities 
of timber were blown down in a ſtorm; and tho' there were 
ſeveral tenants for life, remainder to their firſt and every other 
fon in tail, yet theſe having no ſons born, the timber was de- 
creed to belong to the firſt remainder-man in tail, 


Neither do I think the defendant ought (as he inſiſts) to be 
allowed out of this timber what money he has laid out in tim- 
ber for repairs, ſince it was a wrong thing to cut down and 
ſell the ſame, and ſhews 9 anime it was done, not to repair 
but to ſcll. 


2dly, it was urged, that the mines being expreſsly granted one teiſed in 


by this ſettlement with the lands, it was as ſtrong a cafe as if OY 


trees and mines 


to truſtees in fee, to the uſe of A. for life, remainders over; A. canrot open the mines or cut 
down the trees. | 


DO I 
0 


(1) Vide Bewick v. Whitfield, poſt. (2) Vile Jus Cillege v. Blum, 3 
3 vol, 207. Reilt v. Lord Somerville, Ark. 262 ac Amo. 54 8. C. Garth 
2 Eq. Ca. Ab. 759. pl. 8. Garth v. Ve Gitton, ub. iup. 

Giton, 3 Atk. 751 and 1 Vez. 524, 
* 5. C. Harg. Co. Litt. 218. 6, 
ae (2). 


- 
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N the mines themſelves were limited to A. for life, and ll 
eng, Saunder,'s caſe in 5 C. 12. where it is reſolved, that on: 
itt leaſe made of land together with the mines, if there be wy 
mines open, the leſſee may open them; ſo in this caſe, they 
Rs being no mines open, the ceflui que uſe for life might open 
«x | them. BS "4 
But Lord Chancellor contra: A. having only an eſtate for lif 
ſubje to waſte, he ſhall no more open a mine than he ſal 
cut down the timber-trees, for both are equally granted ly 
this deed ; and the meaning of inſerting mines, trees, and 
water, was, that all ſhould paſs, but as the timber and ming 
were part of the inheritance, no one ſhould have power over 
them but ſuch as had an eſtate of inheritance limited to 
him. | 


Of which opinion was Lord Chancellor King on a rehea- 
ing. 


Cafe 62. * Cannel verſus Buckle. 


© Lord Mac- 
CTLESFIEL®. 


Feme ſole was ſeiſed in fee of land of about 100. fer 
2 Eq. Ca. Ab. 


an annum, and deſigning to marry, agreed with her in- 
pl. t. . tended huſband, that ſhe upon the marriage would convey her 
a — laads to the huſband and his heirs; and for that purpoſe, pre- 
tended huſband, vious to the marriage, ſhe gave a bond of 200/. penalty to the 
that in caſe of _ : : n : 
their marriage intended huſband, in which the intended marriage was recited, 
— 8 and the condition was, that in caſe the marriage took eſfecl, 
him in fee; {ſhe would convey all her ſaid lands to the huſband and lis 
they marry; the s N 

wife dies with- heirs. 

ut iſſue, and | . * 

the huſband dies; the bond tho' void in law, yet is good evidence of the agreement in equity; 
the heir of the huſband ihall compel a ſpecific performance againſt the heir of the wife. 


«4 C *243 ] The marriage took effect, and there was iſſue of the mu- 
Fu,. riage, and the wife made her will reciting her ſaid bond, and 
deviſed all her land to her huſband in fee and died. 


2 
8 —＋ 


OY R 
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The iſſue of the marriage died without iſſue; after which 
the huſband enjoyed the land during his life, and on his death 


l the heir of the huſband brought a bill againſt the heir of the 

\ wife, to compel him to convey the lands of the wite to the , 
heir of the huſband, | : . 
I | | 09. r 
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04;. This bond given by the wife became void upon the . 
:ntermarriage, becauſe it was then (1) ſuſpended; and a per- | 
ſonal action once ſuſpended is extinct: beſides, wherever no 

action lies at law to recover debt or damages, there no ſuit in 

equity lies to compel a ſpecific performance, which ſpecific | 
performance is given in equity only in lieu of damages; and [ 244 } 
1 Chan, Caſes 21. (Lady Darey's caſe) was cited, proving that 

where a woman on a treaty of marriage agrees with a man, or 

a man with a woman, there the ſubſequent intermarriage de- 


termines the agreement. 


Lord Chancellor : The impropriety of the ſecurity, viz. a 
bond from a woman to a man whom ſhe intends to marry, or 
the inaccurate manner of wording ſuch bond, is not material; 
for it is ſufficient that the bond is a written evidence of the 
agreement of the parties, that the feme in con ſiderationof 
marriage agrees the man ſhall have the land as her portion; 
and this agreement. being upon a valuable confideration ſhall 
be executed in equity. It is unreaſonable that the intermar- 
nage, upon which alone the bond is to take effect, ſhould itſelf 
be a deſtruction of the bond, and the foundation of that no- 
tion is that in law the huſband and wife being one perſon, the 
huſband cannot ſue the wife on this agreement; whereas in 
equity it is conſtant experience, that the huſband may ſue the 
wife or the wife the huſband, and the huſband might ſue the 
wiſe upon this very agreement in the principal caſe. Neither 
is ita true rule which had been laid down by the other fide, 
that where an action cannot be brought at law on an agree- 
ment for damages, there a ſuit will not lie in equity for a ſpe- 
eite performance, as is plain from this caſe : ſuppoſe a. feme 
infant ſeiſed in fee, on a marriage with the conſent of her 
guardians, ſhould covenant in conſideration of a ſettlement to 
convey her inheritance to her huſband ; if this were done in 
conſideration of a competent ſettlement, equity would execute 
the agreement, though no action would lie at law to recover 
damages (2). 1 


__ 


' (1) Vide Gage v. Aden, Com Rep. 3 Atk. 56. Hart A, 

\ b . Rep. . 56. ey v. Aſoley, 3 Atk. 
v7, and 1 Sal 6. 325, S. C. Aden v. _. Earl 3 * th 
ure, 2 Vern. 480. ro. P. C. 570. Dumford v. Lare, 
( 1) As tothe caſe pat by Lord Mac- 1 Bro. Cha. Rep. 106. Williams v. 
N _ of the feme infant, vide Lucy 7 illiams, 1 Bro. Cha. Rep. 152. . 
oo * 3 Bro. P. C. 514. Price v. combe v. Glzbb, 2 Bro. Cha. Nep. 54:. 
94, Barnard, 122. Samer v. Bingham, 9 
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But in regard this bond was a very ſtale one (being given 
ſo long ſince as in 1678) and the huſband had for fo long 
time omitted to ſue upon it in equity, the court ordered atria 
at law to ſee whether this bond was executed or not, and al 
other matters to be reſpited till after the trial (t). 


Caſe 63. 


Lori Mac- 
CLESFIELD. 


10 Mod. 533- 
2 Eq. Ca. Abs 
25. pl. 26. 
Father and ſon 
on the ſon's 
marriage article 
to ſettle lands 
ou huſband for 
life, remainder 


to the wife for 


life, remainder 
to the iſſue 
male of the 
marriage, te- 


(1) Reg. Lib. A. 1723. fol. 484. 


Oſgood verſus Strode & al. 


Le Head ſeiſed in fee of the manor of M intertin (in 

com. Berks) had iſſue Lawrence Head, Edward Hud 
Grace married to one Oſgood, and ſeveral other ſons and daugh. 
ters; and upon the marriage of his eldeſt ſon Latorence with 
Mary Diſber he ſettled good part of the premiſſes upon his ſaid 
ſon Lawrence and his wife Mary and the iſſue male of the 
marriage, with a power to raiſe 1390/7, on the premiſles if 
there ſhould be no iſſue male and but two daughters, which 
happencd to be the caſe, 


mainder to the nephew in fee j whether on the death of the huſband and wife ſans iſſue, the acrbes 
can compel a ſpecific performance of the covenant, 


J 246 ] 


Lawrence the ſon and his wife died without iſſue make, 
leaving two daughters, the defendant Mary wife of the de- 
fendant Strode, and Hleaner (ſince dead) married to one C- 
well, who left iſſue the defendant Fohn Coal. 


Old Lazorence Head the father afterwards by indenture of 
ſettlement in 1676 ſettles the premiſſes to ſeveral uſes, {ſubjet 
to the charge of 1300 J. to his two grandaughters) with a 
power of revocation and limitation of new ules. 


Afterwards by indorſement on the ſaid indenture of ſettle- 
ment, (the indorſement being dated the 23d February 1690.) 
old Lazwrence Head revoked the old uſes, and limited a new uſe 
to his fon Edward Head in fee; but old Lawrence Head con- 
tinued in poſſeſſion, neither had he (for ought appeared) any 
other eſtate ſave this of ¶ interton. 


Afterwards old Lawrence paid the two daughters of bis 


eldeſt ſon Lawrence, the defendant Mary and the ſaid Z/o17 | 
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6501. a-piece, (in all :300/. being their portions ſecured on 
the premiſſes) and took a receipt from each of them in wri- 
ting: ſubſequent to which, 


On a treaty of marriage betwixt Edward Head then eldeſt 
ſon of old Lawrence Head with Elizabeth Pococt, by marriage 
articles dated 29 May 1697, in conſideration of the ſaid in- 
tended marriage and 600/. portion paid to the faid Au- 
ward Head the ſon, old Lawrence and Edward Head both 
corenanted with the truſtees within a month after the mar- 
nage to convey the ſaid manor of Winterton to the ſaid truſ- 
tees and their heirs, to the uſe and intent that Elizabeth the 
intended wife of Edward Head ſhould have a rent-charge of 
691. per annum iſſuing out of the premiſſes for her life for her 
jointure, and that Lawrence Head the father ſhould have a rent- 
charge of 50 J. per annum out of the premiſles for his life, 


And that ſubject to theſe rent-charges the premiſſes ſhould 
be ſettled on Edward Head for his liſe, remainder to his firſt 
and every other ſon in tail male by that marriage, then with a 
proviſion for pecuniary portions charged on the premiſſes for 
the daughters of that marriage, remainder to Lawrence Head a 
grandſon to old Lawrence by another deceaſed fon and his 
heirs male (who is ſince dead without iſſue) remainder to his 
grandſon Fehn Ofgz:d fon of Grace Ofe22d the eldeſt daughter 
of old Lawrence and his heirs male, remainder to the right 


heirs of old Lawrence Head the father. 


Lawrence the father died within three days after the articles, 
having continued in poſſeſſion of the premiſſes till his death. 
The wife of Edward Head the ſon died without iſſue 3 and on 
the 27 Ofober 27522. the ſaid Edward died without iſſue, but 
by his will deviſed the premiſſes to the defendants his heirs 


at law, 


And now the ſaid John Ofg20d brought his bill againſt Strode, 
Mar his wife, and Jahn Coxzoell, who were the heirs at law, 
as well of Lawrence Head the father, as of Edward Head the 
ſon, to compel a conveyance of the premiſſes to the plaintiff 
Jeb god in tail male purſuant to the articles, all the pre- 
cedeut eſtates being determined. 


O2 Againſt 
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| — Againſt which it was objected for the defendants, that tho 
| the limitations in the articles to the wife of Edward for her 
, | jointure of 60/. per annum, and of her huſband Edvard 
4 eſtate for life, and the remainder to the iſſue male of the mu. 
g riage, were all limitations made on valuable conſiderations, 
and muſt be ſuppoſed to be ſtipulated for by the friends of the 
wife, or by. the wife, in conſideration of the marriage and 


portion: yet, 


The ſubſequent limitation to the plaintiff John Oſzzed was 
merely voluntary, and out of the conſideration of the marriage 
or portion, and purely the bounty of him from whom the 
eſtate moved ; that it had been often determined that one and 

the ſame ſettlement might be on good conſideration in par, 
and voluntary and fraudulent as to the reſt, and fo migit 
articles be. 


[ 248 ] Then if the limitation to the plaintiff Ofzoed in the mar. 
riage articles were merely voluntary, (as they inſiſted it wa) 
it had never been known that a court of equity did ccmpel a 
execution of a voluntary agreement. 


That the reaſon why on articles for a purchaſe where the 
money was paid, a court of equity compelled an execution of 
ſuch articles was, for that it was unreaſonable the covenantot, 
who had received the money, ſhould retain the land; but a 
upon a nudum pactum there was no remedy at law, fo neither 
was there any in equity. 


And tho' in caſe of a covenant or agreement by deed there 
was no conſideration requiſite, the covenant being good witl- 
out any, yet at law ſuch a covenantor would recover but 36. 
or ſuch like damages, and matters of ſo flight a value were 


beneath the dignity of this court. 


Alſo ſeveral caſes were cited of copyholds being deviſcd 

F without any previous ſurrender, under which circuml.ances 
5 equity would never ſupply the want of a ſurrender, unless in 4 
caſe of debts, for younger children, or a proviſion for a wite. g 


A Preced.in So in the caſe of (a) Furſaler and Roebinſian, where when . 
* man made a defective conveyance of ſome copyhold or cus 


tomary land to his baſtard, with a covenant for further aſut- 
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ance, yet this being a voluntary conveyance (tho to his own 
natural child) this court would not compel the heir of the co- 
venantor to make further aſſurance. 


And Mr. Talbot cited and much relied on the caſe of Sir 
James Bellingham verſus Lowther, 1 Chen. Ca. 243. where 
Sir H. Bellingham on his marriage with Catherine Lowther cove- 
nanted to ſettle certain freehold lands to the uſe of himſelf and 
Catherine his intended wife for their lives, remainder to the 
heirs male of his body by her, remainder to the heirs male of 
his own body, remainder to his brother Allen Bellingham in 
tail, remainder to the heirs of Sir Henry, and covenanted to 
ſettle certain copyhold lands to the ſame uſes. Sir Henry 
Bellinghain was travelling to make a ſurrender of his copyhold 
lands purſuant to his covenant, but fell ſick by the way; how- 
ever he made a letter of attorney to others to make this ſur. 
render, but dying before it was done the copyhold deſcended to 
his daughter as heir general. And, 


The brother Allen Bellingham who was the remainder-man 
in the articles, brought his bill to have this covenant executed 
by the heir at law, for the conveying of the copyhold to him in 
tail provt the articles; and there it was ſaid that the covenant 
was voluntary as to the brother Allen Bellingham, he being ne 
party to the articles nor within the conſideration of the mar- 
riage or marriage portion, and that the articles might be frau- 
dulent as to. the brother tho' good as to the wife and iſſue of 
the marriage, and a voluntary conveyance to a younger bro- 
ther ought not, if defective at law, to be made good in equity 
againſt an heir; for which reaſon the then Lord Keeper dif. 
miſſed that bill, and would not compel an execution of ſuch 
voluntary articles; which Mr. Talbot ſaid came very near the 


principal cate, but was ſtronger by reaſon of the accident of 
death, 


 Alfoit was inſiſted, that in this caſe in the covenant for 
ſettling this eſtate the heirs of the covenantor were not nam- 
ec, and conſequently not bound, and it was a conſtant rule, 
that in a covenant or warranty if the heir was not name he 
Was not bound. 


Q 3 Beſides, 
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Beſides, that in this caſe it appeared not to have been 
Edward's intention that O/good ſhould have the premiſſes after 
his death, he having by his will given the ſame to his heirs x 
law. | 


To all which it was anſwered, that this bill did not ſeek u 
defeat a purchaſer or hurt a creditor; that it was only to com. 
pel an heir who was pars anteceſſ;ris to perform the articles of 
his anceſtor, an heir whom any voluntary conveyance would 
bind, and this ia a court of equity too where articles amount. 
ed to a conveyance. 0 


That this was not a voluntary limitation as to the plaintif 
Oſzood, who in the articles was named the grandſon of old 
Lawrence Head, and conſequently it was part of the marriage 
agreement, and the marriage was the conſideration and occa- 


ſion of the limitation in the articles. That, 


Upon the circumſtances of this caſe old Lawrence Head the 
father muſt be intended to be the owner of the eſtate, or at 
leaſt that it was in truſt for him. 


That it could not be ſuppoſed (tho' by the inducement of 
power of revocation he had limited the premiſſes to his ſon 
Edward in fee) but that this was in truſt for himſelf, becauſe 
it could not be intended that he would ſtrip himſelf of all that 
he had; which notion was ſtill farther confirmed by his con- 
tinuance in the poſſeſſion of the premiſſes to the time of his 
death. So likewiſe by the limitation in the articles of 50/, 
per annum rent-charge to old Lawrence for his life, with an 
eſtate for life only to Edward Head, remainder in tail to his 
ſons by that marriage, remainder to the plaintiff O/good, with 
remainder in fee to the right heirs of old Lawrence z for it 
would be diſſicult to imagine that Edward Head the ſon would 
ever have accepted of thoſe limitations to himſelf, or hare 


agreed to the limitations to his 28 if he had been then 


owner of the eſtate. 


Then taking old Lawrence Head to have been owner of the 
eſtate, it might be reaſonably believed that when he was de- 
fired by his fon Edward or the wife's relations to come into 


this ſettlement, he conſented to it on terms, and might ſay, 
« J wil 
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« ] will part with my eſtate upon your marriage, bat it ſhall 
« he ſo ſettled, that if you my ſon Edward die without ſons it 
« ſhall then go to my grandſon Jahn Oſgood and his ifſue 
« male; nay I will have the eſtate ſo firmly ſecured to my 
« prandſon ahn Oſgocd, that it ſhall not be in the power of you 
« to bar that remainder, but that you ſhall be only tenant for 
« life, neither ſhall your iſſue male by any other wife be pre- 
« ferred to my ſaid grandſon.” And if this were ſo, then 
plainly that part of the articles whereby the limitation was 
made to the plaintiff Od could not be termed volun- 
tary, ſince without that it was probable old Laturence Head 
would not have entered into any articles at all. 


Alſo I cited Hard. Rep. 395. Jenkins verſus Kemiſh, and 


1 Lev. 150. 237, where Sir Nicholas Kemiſh on the marriage 


of his ſon Charles Kemiſh with Blanch Manſell, in conſidera- 
tion of this marriage and of 2000 /. marriage portion, ſettled 
the premiſſes to the uſe of himſelf for life, remainder to his 
ſon Charles and the heirs of his body by that marriage, re- 
mainder to the heirs of his body by any other wife, with a 
power to Sir Nicholas Kemiſh the father by deed to charge tho 
premiſſes with 2000 J. 


Sir Nichslas borrows 2000 J. and ſecures it by mortgage by 
way of leaſe and releaſe of the premiſſes in fee, 


Afterwards Sir Nicholas dies, and his ſon Charles dies with- 
out iſſue by that wife, but leaving a ſon by an after-taken 
wite, and on a ſpecial verdict in ejectment it was reſolved, 
that this mortgage in fee was not a good execution of the pow- 
er for raiſing the 2000 J. in regard this, if good, would be a 
diſlodging of all the eſtates. 


But then it was objected, that the iſſue male who would 
avoid the mortgage, being not by this marriage, on which the 
ſettlement was made, but by a ſubſequent marriage, the limi- 
tation to him was voluntary, and as againſt this mortgagee 
fraudulent : | 


But the very words of that great man Lord Hale, in Hardres 
are, That the conſideration of the marriage and the mar- 
® rage portion will run through all the eſtates raiſed by the 

0 4 ſettle-⸗ 
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e « ſettlement, though the marriage be not concerned in them, 
* ſo as to make them good againſt purchaſers, and to ayoid 
* yoluntary conveyance 3” which caſe came afterwards img 
this court, and is in 1 Chan, Caſes 103. 


And that it appeared by a note in the margin in 1 Lev.1g2, 

[253] that the Lord Keeper Bridgman was of the ſame opinion, that 
the conſideration of the marriage and marriage portion ran 
through and extended itſelf to all the limitations in the ſet. 
tlement. 


Now if this caſe was ſo, as this authority (which was 
very great one) proved it to have been, it was ſtronger than 
the principal caſe ; and ſhewed that the conſideration of mar. 
riage makes all the limitations good, even againſt a purchaſer 
or mortgagee z whereas they (the plaintiffs) were contending 
only againſt an heir, whom the moſt voluntary ſettlement 
would bind; and what would make a valuable conſideration 
in caſe of a ſettlement, would make a valuable conſideration 
in caſe of articles for the making a ſettlement, 


That it was not neceſſary the conſideration money ſhould 
be paid by the party to whom the conveyance was made, but 
if a third perſon paid it, that would be ſufficient to prevent the 
conveyance or articles from being voluntary, and conſequently 
in the preſent caſe, the portion which was paid to Ed. 
ward Head was a conſideration for all the limitations in the 
marriage articles; alſo in theſe articles Jh Ofgod was 
called the grandſen of old Lawrence Head who made the ſet- 
tlement, and then the conſideration of blood was a ſufficient 
conſideration againſt an heir, though (perhaps) not againſt a 
purchaſer, 


oO TY * >. 7 6 = ; * ' 


Or if the eſtate were conſtrued to move from Edvard Head, 
the plaintiff Ogo was nepheto to him, and that blood was a 
to him a ſufficient conſideration. 


It was ſufficient to raiſe an uſe, and what was ſo, would be 
a ſuſſicient conſideration alſo to raiſe a truſt in equity. 


[ 254 ) For ſuppoſe a man had before the ſtatute of Her. 5. of 
uſes, covenanted to ſtand ſciſed to the uſe of his grandſon 


or his nephew, this certainly would have raiſed a uſe, rs 
1 


. —— Wy 
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fuck as 2 court of equity would have compelled the execution — 


ol. And 


By the ſame reaſon, if a man in conſideration of blood were 
to covenant to ſettle lands upon his grandſon or nephew, this 
would raiſe a truſt, and a court of equity would look to the 
execution thereof, which was the principal caſe expreſſed in 
the very articles; and this differed from the caſe of Furſaler 
and Rebinſon, where in a deſective conveyance a covenant to 
make further aſſurance to a baſtard was held not good, in re- 

rd there was no blood, and a covenant to ſtand ſeiſed to the 
uſe of a battard would be void. 


As to the objection that the heirs were not expreſsly named 
intheſe articles, it ſeemed to be wholly immaterial ; for if the 
conſideration were good to raiſe a truſt (as on the part of the 
plaintiff it was contended to be) then the anceſtor from the 
time of the execution of the articles, was a truſtee ſor all ths 
truſts therein; and ſuppoſing the anceſtor to be a truſtee, his 
heir who ſtood in his place muſt be a truſtee alſo, 


And it would be a plain caſe, if a man for money by him 
received ſhould covenant to convey lands to J. S. but ſhould 
not-covenant for his heirs, yet the receipt of the money would 
make him a truſtee, and he being ſo, his heir after his death 
muſt be a truſtee alſo, 


That with reſpect to the will of Edward Head, by which he 
undertook to deviſe the premiſſes from the plaintiff Ogg, L 235 } 
that was likewiſe immaterial, his intentions as to this caſe 
mult be all immaterial, he and his father old Lawrence having 
bound the eſtate by their articles, and put it out of their power 
to deviſe or give it away to any other perſon, 


Lafly it was inſiſted, that if the court would not help the 
plaintiff, it ought not to help the heir, nor would it then com- 
pel the truſtee of an old term for 500 years which was yet 
ſanding out to transfer that term to the heir at law. 


Lerd Chanceller + This laſt argument implies that the truſtee 4. feifed in fos 


ſhould keep the eſtate himſelf, whereas it is plain he ſhall not, — — 
en himſelf and his wife, and on the iſfue of the marriage, remainder to his * . hos = 


remainder in fee is vol i ; ; 
— wh untary, and not ſupperted by the conſideration of that marriage or of the 


but 
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| QrocoÞ'®. but ſhall be a truſtee for him to whom the reverſion ſhall l 
adjudged to belong. The marriage and marriage portion ſup. 
ports only the limitation to the huſband and wife and then 


iſſue, this is all that is preſumed to have been ſtipulated for by 
the wife or her friends. 


But as to the caſe cited in Hardreſt and Levinz, when 
there was a limitation to the heirs of the body of the huſdang 
by any other wife, that tho' not made for a valuable conſide. 
ration, was not however fraudulent, for there was a fair and 
honeſt occaſion for the making of ſuch ſettlement, (.) the 
marriage; it could not well be intended to have been made 9 
cheat a creditor, unleſs the perſon making the ſame were then 
in debt; the very remoteneſs of the limitation to a brother, or 
to the iſſue by an after-taken wife, was an evidence that ſuck 
limitation was not intended to cheat creditors. 


256 
1 56 1 If old Lawrence the father had the whole eſtate, I do not 
ond B. — ſee with whom he could contract, except with his ſon's wiſs 
of B. articled to and her friends, which will only make a good conſideration for 


— qr a the huſband and wife and their iſſue. 


their lives, re- i 
m. inder to their iſſue, remainder to the nephew in fee ; if A. had the fole intereſt, the limitation u 
the nephew is voluntary; ſecus if the father and ſon had each ſome intereſt. 


But what very mach helps this cafe is, the appointment of 
the eſtate by old Lawrence by the indorſement to his ſon £4. 
ward in fee, which gave the fon Edward the legal eſtate ; and 
alſo old Lawrence's having paid to his two grandaughters Mar 
and Eleanar 6501. a- piece, taking their receipt for this mo- 
ney, whereby old Lawrence obtained an intereſt in equity in 
this eſtate, at leaſt a truſt for the raiſing 1300 & upon it, and 
it cannot be intended, but that there was ſome truſt betwit 
old Lawrence and his ſon Edevard, for that the former would 
not part with all he had in his life-time to his ſon Zdwars, 
which is rendered till clearer by his continuing in poſſethon 
after his appointment to his ſon, and by the ſon's ſubmitting 
to accept ſuch limitations as are made him by the articles. 


Wherefore each of them, the faid old Lawrence Head and 
Edward Head having an intereſt in the premiſſes, fo that tho 
one without the other could not make a ſettlement thereof; 


here is now a proper perſon for old Lawrence the father d 
ſtipulate 
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ſtipulate with his ſon Edward, and it may be well intended, 
that old Lawrence Head did ſtipulate with his fon Edward that 
he the ſaid Lawrence would come into thoſe articles and join 
therein, on terms that the eſtate ſhould, in caſe of Edward's 
dving wichout iſſue male by that marriage, and young Laws 
nunc Head's dying allo without iſſue male, then go to the plain- 
tif Ofgo2d 3 and this probably was part of the marriage agree- 
ment and of the terms on which it was made, tho' the leaving 
out the ſons of Edward by any other marriage might be a 


miſtake. 


But fince this might be, and probably was, nay appears to 
have been the terms of this marriage agreement, and the in- 
ducement to old Lawrence to join therein, equity ought to de- 
erce a performance of it, but I will give no colts (1). 


And becauſe the limitation by the articles is to Edward for 
life, remainder to his firſt c. ſon in tail male, tho' the limi- 
tation to the plaintiff O/good be to him and his heirs male, 
which may ſeem to have been deſignedly diſtinguiſhed by the 
parties from the former limitation, yet it being in caſe of arti- 
cles, where a latitude is given to a court of equity to expound 
the ſame, I will conſtrue it to be intended to the plaintiff Of 
gend and his ſons in tail male, ſo that the premiſſes ſhall be 
conveyed to him for life, but it ſhall be fans waſte, with power 
to make ſuch leaſes as tenant in tail may, with truſtees to ſup- 
port contingent remainders, remainder to his firſt c. ſon in 
tail male, with the like remainder to the next perſon, viz. 
Sacthby for his life /ans waſte, with remainder to truſtees to 
preſerve contingent remainders, remainder to his firſt &c. ſon 
in tail male, remainder to the right heirs of old Lawrence, who 


are the defendants Mary Strode and John Coxreell, 


Nete; In December 1725, this cauſe was rcheard before 
Lord Chancellor King, who after long debate took notice, 
that ſeveral material things had been ſaid againſt the decree 
however, in caſes where he himſelf was not fully ſatisfied, he 
would never reverſe his predeceſſor's decree; and that here 
his Lordſhip was not ſo well fatisficd ; that it appeared to him 


3 


(1) Reg. Lib. B. 1724. fol. 113. 


U 
1 
4 
{ 
: 
[ 

l 
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—_ oo old Lawrence Head had an intereſt (at leaſt an equitable one 

in the premiſſes; and it was conſiderable, that by theſe ar. 
cles in queſtion he had provided for every branch of the fl. 
mily, and as it ſeemed to be a very reaſonable agreement {4 
ſettlement, his Lordſhip affirmed the decree for carrying tl, 
fame into execution (1). 


— — — — — 


">" wum. 


(1) Vide Edward v. Counteſs of v. Nafb, 3 Atk. 186. Stephens v. J 
Narwict, ante 175. Nerve v. Keck, man, 1 Vez. 73. Itbell v. Beane, 1 Ves 
9 Mod. 106. YFernon v. Vernon, poſt. 216. Koe v. Mitcon, 2 Will. 336. 
594 and 4 Bro. P. C. 26. S. C. Goring X 


Cafe 64. Wagſtaff verſus Wagſtaff. 


Lord Macs 
ELFIFIELV, O HN Wagſtaff ſeiſed of lands in fee conveyed them by 
20 — leaſe and releaſe to truſtees and their heirs, to the uſe of 


Truſt of lands them and their heirs, in truſt (that after ſuch monies raiſed 
— — as therein mentioned) the truſtees ſhould convey the premiſe 
andafligns,orta to J. S. his heirs and aſſigns, or to ſuch perſon or perſons a 
Ces att ar. he or they ſhould direct. 

pointz ceſtui que 

truſt deviſes theſe lands by a will atteſted but hy two witneſſes z the will voi, and will not operate 
as dn appointment (1). 


The monies were raifed, and J. S. by will, atteſted only 
by two witneſſes, deviſed the premiſſes to J. N. 


O. The truſt being that the truſtees ſhould convey ibo 
premiſſes to ſuch perſons as J. S. his heirs or aſſigns ſhould 
dire, this will, tho' not good by way of deviſe, ſhall hows 
ever be eſfectual as an appointment, like a copyhold ſurrete 


— 


» 


—_ — co. matte — — * * "_— —_— » —— * I 6. 


(1) So, Attorncy General v. Barnet, in execution of ſuch a power, has all 
2 Vern. 598. Duke of Marlborozgh v. the incidents to a will. Hatcher v. 
Lord Gedolphiz, 2 Vez. 96. Jener v. Curtis, 2 Eq. Ca. Ab. 673. 0% u. 
Clough, 2 Vez. 366. Duff v. Dalzell, Heath, 1 Vez. 135. Duke of Mule 
1 Bro. Cha. Rep. 147. and an inſtru- rug v. Gadulphin, ub. ſup. Lawrence 
ment in its nature teſtamentary, made v. Halli 2 Bro. Cha. Rep. 319. 


dre! 
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dered to the uſe of a will which may be deviſed by a will at- 
telted by two witneſſes or one witneſs only. (1) 


But Lerd Chancelbr interrupted the Counſel, and ſaid this 
was a very plain caſe ; that as to the taſe * which had been 
put of a copyhold ſurrendered to the uſe of a will, and aſter- 
wards deviſed by a will atteſted by one or two witneſſes, this 
had been adjudged to be good, and his opinion was never fo 
fate any ſettled reſolution touching property or the title of land, it 
being for the common good, that theſe ſhould be certain and 
own, however ill grounded the firſt reſolution might be; 
but if that had not been ſettled, it might be more reaſonable 
to ſay, when I have ſurrendered my copyhold to the uſe of 
my will, a will of this copyhold ſhall be fo executed, and in 
ſuch a manner, as by the act of parliament a will of lands (a) 
ought to be executed, but this caſe having been ruled other- 
wiſe, he would not ſhake it, however he was not for carrying 
it one jot ſurther, 


That in the other caſe the copyhold paſſed by ſurrender, 
and not by the will, which was only a declaration of the uſe 
of the ſurrender ; whereas in the principal caſe it was no 
more than a common truſt of lands in fee-ſimple, (via.) in 
truſt for J. S. his heirs and aſſigns, or ſuch perſon or perſons 
as he or they ſhould appoint ; now theſe laſt words were no 
more than what was implied before, & expreſſio eorum. que ta- 
cite inſunt nihil peratur; where a truſt is limited to A. and his 
heirs, I may appoint the truſt to J. $ and J. S. is then the 
aſhgnee of 4, Now, 


There could be no queſtion but that a truſt of an inherit- 


ance could not be deviſed otherwiſe than by a will atteſted by * 


three witneſſes in the ſame manner as a legal eſtate ; for if 
the law were otherwiſe it would introduce the ſame inconve - 


2.58 


WanTrarr OY 
Wases rar. 


Copyhold fore 
rendered to the 


uſe of a will 
ſhall paſs by n 
will atteſted by 
one or two wi 
neſſes only. 


1259 


() See vol 1. 
the caſe of Long 


ford verſus Eyre, 
740. towards the 
end of the caſe. 


—_—y 


(1) Tufnell v. Page, Barnard. g. and 
2 Atk, 37. Attorney General v. An- 
Arttet, 1 Vez. 225. F arg. Co. Litt. 
111. b. notes (1) and (3) ; and in Cary 
V. Allet on the gth of May 1786, be- 
fore Sir Kenyon, Maſter of the 
Rolls, ſitting for the Lord Chancellor, 
bis Honour determined that a mere 


teſtamentary paper, was 


wall, 


—_ 


draught of a will, the ſigning and pub- 
lication whereof were prevented by the 
ſudden death of the teſtator, yet being 
proved in the eccleſiaſtical court as a 


ſufficient to 


paſs copy holds, which the teſtator had 
before ſurrendered to the uſe of his 
2 Bro, Cha. Rep, 58. 


niencies 


— 
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1 9 niencies as to frauds and perjuries, as were occaſioned befyr 
the ſtatute by a deviſe of a legal eſtate in fee-ſimple, 


(«) Vide 2Vern, That in the caſe of (a) Dr. Johnſon, where a man ſeiſed 
Delice of lands Of lands in fee deviſe# them to a charity by a will atteſted 
toh — _ only by two witneſſes, Lord Grwper had decreed the fame un 
witnefles only, be void, notwithſtanding it was there objected, that the wil 
void. might operate as an appointment according to the ſtatute of 


* 
1 526 J 4% Elix. of Charitable Len. 


2dly, Beſides, the principal caſe was much ſtronger again 
the will, as the ſame did not refer to the deed of truſt, bu 
J. S. had undertaken to deviſe the land as owner thereof 
without any relation had to the pretended power; which 
made it like the cafe put 1 . 111, 112. where, aſter the 
ſtatute of Hen, 8. enabling people to diſpoſe by will of tw 
thirds of their lands held by knights-ſcrvice, a man fo ſeiſed 
made a feoFinent in fee to the uſe of ſuch perfons and for ſuch 
eſtates as he ſhouid by will appoint z here the fee by opera 
tion of law was held to continue in the ſgoffor, on whoſe l. 
miting the eſtates by his will by force and in purſuance of lu 
power, the uſes and eſtates grow ing out of the feoſſinent would 
be good fer the whole, and the will would be but directory; 
but in caſe the feoffor had deviſe! the lands as owner thereol, 
without any reference to the feoffinent or power thereby 
given, there the land paſſing by the will, ſuch will would be | 
good only as to two thirds, 


Wherefore it was adjudged in the principal caſe that the 
will was void, and that the truſtces ſhould convey the pre- 
miſſes to the heir at law of the teſtator. See the next caſe. 


| [ 261 J MEMORANDU 0M, In El. vacation 1727. in 2 
| Tho' wherea Cauſe at the Rolls, his Honour admitted it to be ſettled that 


copy hold is ſur-. - TE . : 2 
2 where a copyhold in fee is ſurrendered to the uſe of one's ill 
uſe of a will ſuch will thongh executed in the preſence of one or two wit- 


th eed not : 0 
— i. neſſes only is good, becauſe it paſſes by the ſurrender and not 
nefſes to ſuch by the will, which is only a declaration of the uſe of the fur- 


ill b auſk 
the copyhold render; but that if a copyholder be ſeiſed only of the truſt or 


. equity of redemption of the copy hold, and deviſes ſuch truſt 


by the will; ; : 
yet a t: uſt ot equity of redemption of a copy hold cannot paſs by a will unkels atteſted by three wit- 
nelſes. 2 
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WAGSTAFF Be 
Was rar. 


or equity of redemption, there muſt be three witneſſes 
to the will; for here can be no precedent {urrender to the 
ae of the will to paſs this truſt, and the truſt and equity of 
redemption of all lands of inheritance are within the ſtatute 
of frauds and perjuries, otherwiſe great inconvenience would 
ariſe therefrom ; and it is no prejudice to the lord of the ma- 
nor to compriſe the truſt of 'a copyhold within that ſtatute, 
becauſe the perſon who has the legal eſtate of the copyhold is 


tenant to the lord, and liable to anſwer all the ſervices +. 


2. Hs KX 


— 


+ But in the caſe of T fuel verſes Page Paſeh. 740. the Lord Hardiicke was of 
opinion, that the truſt of a copyhold would paſs by a will not atteſted according 
to the ſtatute of frauds, as a copyhold ſurrendered to the iſſue of a will ould do; 
for that equity ought to follow the law, and make it at leaſt as eaſy to convey a 
trull as a legal incereſt, And decreed accordingly. Barnard, Chan. Rep. 13. 


and 2 Atk. 37. . 


5 


web al ite is oa nf. 4 


Sir John Fryer ver/us Bernard. Cale 65. 


PON a motion for a ſequeſtration againſt the defen- Lord Mae- 
CLESFIELD, 


dant's real and perſonal eſtate in Ireland, it was alledg- 54. Ca. ia Cha. 
ed that the plaintiff had here in England proceeded to a ſequeſ- 5. 8 
tration, and that it would be vain to take out x ſequeſtration mee 75 ap 
here, the defendant having no eſtate any where but in Ire- — = 


land ; that a ſequeſtration had been granted in the like caſe, England may 
as in that of (a) Lord Arg/aſs verſus Muſchamp, where the 8574 — 
Court granted a ſequeſtration into Irland, nay, that ſuch the wo 
proceſs had been awarded to the governor of North Carolina. —_ — de 
atter a ſequeſ- 


tra tion taken out here and nulla bonareturned, (a) 1 Vern. 135» 


Lord Chancellor : The plaintiff ought at Icaſt firſt to take [ 262 J 
out a ſequeſtration here, and upon mula bona returned I will 
grant a ſequeſtration which ſhall affect the defendant's eſtate in 
brand; the Courts of Juſtice here have a ſuperintendant 
power over thoſe in Ireland, and therefore writs of error lie in 
B. R. in England to reverſe judgments in B. R. in Ireland. 
S Quere to whom the ſequeſtration againſt the defen- 
dant's eſtate in Ireland is to be directed, and if it ſhould not 
be by an order from the Lerd Chanceller reciting the proceed- 
gs here, aud directing the Chence/lor of Ireland to ifſue out a 
ſequeſtration 


262 


Fayen V. 


Reanano, 


Application 
ought to be 
made ta the 
King in Coun- 
cil for a ſequeſ- 
tration to the 
foreign planta- 
tions, 


Caſe 66. 


Lord Mace 

CI1.E8FIELD. 
2 Eq. Ca. Ab. 

$1. pl. 8. 

ot areaſonable 
maxim that the 
next of kin to 
whom the land 
may deſcend 
Gall not be 
guardian in ſo- 
Cage. 
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ſequeſtration there for the benefit of the plaintiff, and tou 
ſatisfaction of his demands. ] | 


But as to the ſequeſtration mentioned to be directed to the 
governor of Nerth-Carolina, or any other of the plantations, 
the Court doubted much whether ſuch ſequeſtration ſhould 
not be directed by the King in Council, where alone an ap. 
peal lies from the decrees in the plantations, for which reaſog 
it ſeemed that in ſuch caſe the plaintiiF ought to make his 
plication ta the King in Council, and not to this Court, 


Mr. Juſtice Dormer's Caſe. - 


IR William Dormer bart. nephew of Mr. Juſtice Dorner, 
was found a lunatick in March 1693. whereupon their 
late Majeſties King William and Queen Mary granted the 
cuſtody of his eſtate to his uncle the now Mr. Juſtice Dermer, 
who is the next remainder-main in tail of the principal part of 


the family eſtate, but the perſon of the lunatic was granted to 


another, 


Afterwards theſe grants were upon the demiſes of the 
Crown frequently renewed, the cultody of the eſtate being 
always granted to Mr. Juſtice Dormer, and that of the per- 
ſon of the lunatic to the other. 


But in truth it appeared that the other perſon was only no- 
minal and in truſt for Mr. Juſtice D:rmer, who all along had 
the lunatic in his own cuſtody, and lived with his whole fa- 
mily in the Junatic's houſe in the county of Bucks, and it was 
in proof that Sir Robert Fenkinſon who was the nominal com- 
mittee for the perſon of the lunatic declared he knew nothing 
of the matter, or how the lunatic was managed, but that the 
lunatic was under the conduct and in the cuſtody of Mr. Ju- 
tice Dermer, 


Whereupon Mr. Shelden who was the lunatic's deceaſed 
ſiſter's ſon petitioned, that the cuſtody of the eſtate might be 
taken from Mr. Juſtice Dormer, and that likewiſe the cuftoc 
of the perſon might be removed, the ſame being now _ 
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ſect in Mr. Juſtice Dormer, tho' in the name of Sir Robert Jen- b. 


And it having been ordered that 200 J. per annum part of 
the income of the lunatic's eſtate in Glaucgffenſbire, which 
was ſubject to a mortgage of 850 J. ſhould be ſet apart to pay 
df the mortgage, and that the reſidue of the profits ſhould be 

lied towards the maintenance of the lunatic and the ma- 
nagement of his eſtate ; the lunatic's ſaid nephew complained 
in his petition, that this maintenance was exceſlive and to the 
prejudice of the next of kin, to whom would belong what the 
lunatic ſhould leave at his death. 

Lord Chancellor : 1 found this order made for the commit- 
ment of the cuſtody of the eſtate to Mr. Juſtice Dormer, and 
of the perſon to Sir Robert Jenkinſon whom I take to be a 
nominal perſon for Mr. Juſtice Dermer, and that the perſon of 
the lunatic has in fact been all along with Mr. Juſtice Dormer ; 
and that ſuch allowance has been made to the judge for the 
maintenance of the Junatic and management of his eſtate, is 
beyond diſpute, | 

Surely the niaxim, that the next of kin to whom the land 
cannot deſcend is to be guardian in ſocage, is not grounded 
upon reaſon, but prevailed in barbarous times before the na · 
tion was civilized ; for what can be more uſual now, than 
where one has infant children to make one's brother their 
guardian? and it ſeems no leſs reaſonable that where a man 
dies inteſtate, the law ſhould diſpoſe of the guardianſhip of 
his children in the ſame manner as the inteſtate would be ſup- 
poſed to do, had he lived to make a will (1). 

It is very ſhocking to think that any brother or uncle would 
commit murder upon his own brother or nephew to get his 
eltate ; but in the preſent caſe hert has been the ſtrongeſt 
proof that there is not any ground forthat cruel and barbarous 
preſumption in Mr. Juſtice Dormer, who for theſe thirty-two 
years lalt paſt has maintained his nephew in the moſt tender 
and careful manner, and who if he could have been ſuppoſed 


_—y 


——— 


(1) Vide Morgan v. Dillon, Mod. P. C. 341. Vide etiam Harg. Co. 


135, and the ſame caſe by the name Litt. 88. b. note (6) 


of Dillon v. Lady Mountcafhell, 3 Bro. 
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A lunatic is 

ne ver to be 

looked upon as 

Irrecoverable. 

The Junatic's 
corgfort to be 

, and 

not his admi- 

aittrator's or 

pext of kin. 


De Term: 8. Michaelis, I 724. 


to have any ill deſigns upon his nephew the lunatie, mig 
have executed them long ſince; this experience of the judge, 
tenderneſs towards his nephew is the ſtrongeſt argument di 
his being the proper guardian for him ; and as to the petition. 
er's complaint that the maintenance is too much, he ſeems t 
be taking more care of himſelf than of the lunatic in th, 


caſe, 


' 


I think the improvements made of the lunatic's real eſtate 
are very commendable ; the Janatic may recover, and then t 
ſee his eſtate in good condition and plight may be greatly u 
his comfort; and tho? he has been ſo long in this unhappy 
condition, yet a lunatic in the eye of the law is never looked 
upon to be. deſperate, but always at leaſt in a poſſibility of 
recovering: It is his benefit and comfort I am to take care d 
where no creditor complains, and not to heap up wealth for 
the benefit of his adminiſtrators, or next of kin, 


| Therefore I will not leſſen the allowance nor alter the com. 
mittee of the perſon ; beſides, no-body can tell who will be the 


Junatic's next of kin at his death, for he may live to bury al 


N ſo now (1). 


"4 


(1) See more of this caſe, poſt. 3 vol. 104. 
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Dr. Martin and Lady Arabella 7 55h og 
Howard his wite Plaintiffs; 
Nutkin & al Defendants. 


T H E bill was brought againſt the defendants the church- 
wardens, and againſt the parſon and overſeers and ſe- 
veral of the inhabitants of the town of Hammerſmith, to ſtay 
the ringing of the five o'clock bell of the town of Hammer- 
ſmith, which uſually had been rung at five of the clock in the 
morning from Michaelmas to Candlemar, except upon holy- 
days, and the twelve days at Chriſmas. 
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Caſe 67. 


Lords Commit. 
fioners G1 
BERT and 
RAyMonD. 


2 Eq. Ca. Ab. 
25. pl. 22. 
The plaintiff's 
houſe being ſs 
near the church 
that the five 
o'clock bell 
rung in the 
morning dif- 
turbed her, the 
plaintiff came 


to an agreement in ting with the church-wardens and inhabitants at g veſtry, that the plaintiff 
would eret a cupolo and clock at the church, and in conſideration thereof the five o'clock bell 


ſhould not be rung in the morning g this a gaod agreement, aud decreed to be binding in equity. 


The cafe was, the plaintiffs doctor Martin and dame Ara- 
bella Howard his wife had a houſe at Hammerſmith vety near 
the church, and Lady Howard being of a fickly and weak con- 
ſlitution, was much diſturbed and diſquieted by the ringing 
of this bell at five of the clock in the morning, and was about 
parting with her houſe and removing to another pariſh, when 


it was intimated to her on behalf of the pariſh, that ſhe might 
purchaſe her quiet at a reaſonable ſum to be laid out for the 


benefit of the pariſh. 


Upon which it was propoſed on behalf of the plaintiffs, 
that they ſhould build a cupolo to the church, and ere a clock 
and new bell, provided that during the lives of the plaintiffs 
aud of the ſurvivor of them, the five o'clock bell ſhould not be 
rung; and accordingly, on a Sunday after morning ſervice, 
notice was given at the church that the veſtry would -mect 
upon the occaſions of the pariſh. In conſequence of which 
bey did meet; when this propoſal was made and agreed to, 

TI and 
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and an entry being made of it in the pariſh veſtry-book, the 
ſame was ſigned by the parſon, church-wardens, overſeer, 
and ſeveral of the inhabitants; after which the plaintiff nd 
the defendants the parſon, church-wardens, overſeers and 
ſome other of the inhabitants executed articles reciting the 
propoſal and agreement at the veſtry, and the plaintiffs 
covenanted to erect a new cupolo, clock and bell, and the de. 
fendants on their parts covenanted, that the five o'clock bel 
ſhould not be rung during the lives of the plaintiffs, or the ſur. 
vivor of them; after this the plaintiffs cauſed the timber to be 
brought into the church-yard for the erecting of the cupoly, 
which was publicly ſeen, and the plaintiffs were at the charge 
of ereCting the cupolo, clock and bell, and the five o'clock 
bell was ſilenced for about two years. 


But the defendant Nuttin an ale-houſe keeper being ſince 
choſen church- „a new order of veſtry was obtained for 
the ringing again of the five o'clock bell, which occaſioned the 
plaintiffs to bring their bill to injoin the ringing of this bell; 


and on motion Lord Chancellor Macclesfield granted an in- 


junction to ſtay the ringing until the hearing. 

And now the cauſe came on before the Lords Commiſſon- 
ers Gilbert and Raymond, who decreed that the injunQion 
ſhould continue during the lives of the plaintiffs and the fur- 
vivor of them; for that here was a meritorious conſideration 
executed on the plaintiff's fide; that the church-wardens were 
a corporation, and might ſell the bells or filence them, and 
make a reaſonable agreement beneficial for the pariſh, and 
thereby bind the pariſhioners and their ſucceſſors as alſo the 
ſucceeding church-wardens ; that the ringing the five o'clock 
bell did not ſeem to be of any uſe to the pariſh, tho' of very ill 
conſequence to the plaintiff the Lady Howard, and ample re- 
compence had been made to the pariſh by the plaintiffs bothin 
the expence of the cupolo, clock and bell, and alſo of 15000 
laid out in improving the plaintiff's own houſe, which other- 
wiſe they would have left ; and it moreover appearing that the 
majority and better part of the pariſh continued willing to 
abide by this agreement and proteſted againſt the new order, 

The Court thereupon decreed an injunction againſt tis 
ringing of this five o'clock bell accordingly, 
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— verſus Bromley. 


Was indebted to B. who out-law'd A. and C. having 
A. goods of A. in his hands, B. brings a bill againſt C. to 
diſcover what goods of A. C. had in his hands; C. demurs in 
regard B. does not ſhew any title to theſe goods; and in ſup- 
port of the demurrer it was urged that by the bill it did not 
appear that B. the plaintiff had any grant of theſe goodsgor of 
the debt from the Crown, until which grant the propetty re- 
mained in the Crown in conſequence of the outlawry. 


(26 ] 


Caſe 68. 


Lord Com- 
miſſioner 
Grit. 

A. is indebted 
to B. B. outa 
laws A. and E. 
having goods of 
A,'s in his 
hands, B. brings 
2 bill againſt C. 
to diſcover 
what goods of A, 
C. has in his 


hands, C. may demur, for that B. makes no title to the goods as having no grant from the Crown 5 


alſo for that the Attorney General ought to be a party. 


On the contrary I inſiſted that it was proper to know what 
theſe goods were and the value of them, before the party took 
ont ſuch grant, the expence of it being conſiderable z and that 
in the mean time the Crown was but as a truſtee for the plain- 
tif who was at the expence of the outlawry. 


But by Lord Commiſſioner Gilbert, the Crown is not a 
truſtee for the plaintiff, but it is merely out gf grace that the 
King makes ſuch grant of the goods of perſons outlawed to the 
plaintiffs who have no manner of right in theſe goods, until 
the grant obtained from the Crown, ſo that the plaintiff 
comes too ſoon, it being before he has any title, 


Wherefore allow the demurrer ; alſo the (a) Attorney 
General ought to be a party to ſuch bill, 
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Caſe 69. James verſus Greaves. 

Lord Com- N Ro , 

miſſioner N this cauſe it was ſaid by Lord Commiſſioner Fekyll that 
J — there was a difference betwixt a deed and a will gained 
— ue from a weak man and upon miſ-repreſentation or fraud; for 
a will gained if a 4will be gained from a weak man, and by falſe repreſenta. 


from a weak 
man, and upon 
a miſrepreſenta- 
tion; equity 
will ſet aſide the 
firft, but not the 


tion, this is (a) not a ſufficient reaſoff'to ſet it aſide in equity, 
as was determined in the caſe of the late Duke of Newcafl 
will betwixt Lord Thanet and Lord Clare, and in the caſe of 


latter. 


(a) Vide r vol. 


Badvil and Roberts ; but where a deed (which is not revoca. 
ble as a will) is gained from a weak man upon a miſrepreſen. 


$7. Goſſe v. : : . 

- 2 \ contra, tation and without any valuable conſideration, the ſame ought 
) to be ſet aſide in equity (1). 
(1) Vide Bennett v. Fade, 2 Atk. 324- 

1271 J 
Caſe 70. Feltham verſas Feltham. 
Lords Com- Sd . . . 
miſſioners CN NE having ſeveral daughters and being ſeiſed in fee of 
* lands, by will charges the premiſſes with the payment 
Sel. Ca. in of his daughter's portions, 1000 /. a- piece to each daughter at 
Cha. 15. her age of twenty-two years or marriage which fhould firlt 
2 - ary happen, and if any of his ſaid daughters ſhould die before her 


One hus ſeveral 


daughters, and 
being ſ-iſed in 
fee charges his 


portion became payable, the ſhare of her ſo dying to go to the 


ſurvivors, 


lands with z6co!. a- piece to his daughters payable at 22 or marriage; and if any die, then to the 
ſurvivors, but no time limited when the additional portion ſhould be paid to the ſurviving daughters, 
Jfone dies unmarried before twenty-two, the additional portion ſhall not be paid to the ſurviving 
gavghters until the deceaſed daughter ſhould have come to twenty-two, 


One of the daughters dies before twenty-two or marriage, 
and another of the daughters attains twenty-two years of age. 


Inſiſted that there being no time appointed when the portion 
accruing by ſurvivorſhip ſhould be paid, it ought to be paid 
preſently, 

Lords Jetyll and Gilbert: This portion ariſes out of lands, 
and it would be an hardſhip on the heir (whom equity favours) 
to make it payable before the time it was intended. 


Now 


De Term. Paſchz, 175. 


Now there can be no reaſon to make the additional portion 
before the original one, wherefore, as the heir is to 
ſufer by the raiſing of theſe portions, it may reaſonably be 
umed in favour of him, that the teſtator might compute 
within what time they might be paid, ſo, that this additional 
portion ſhall not be paid before ſuch time as the daughter to 
whom it was given ſhould have come to the age of twenty- 
deo years if ſhe had lived (1). 


And (as I underſtood) the Court alſo declared that the other 
4122ht2rs ſhould not have their ſhares of the portion ſo accru- 
112 by ſurvivorſhip, until they reſpectively ſhould have attain» 
ed their age of twenty-two or be married, it not being the 
intention of the teſtator to truſt any of his daughters with 
their portions until twenty-two or marriage (2). 
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(1) Vide Lazndy v. Williams, poſt. the eldeſt daughter appears to have been 
the only plaintiff, and the fon (who was 


2 But this ſecond point could not executer and reſiduary legatee) the only 


have been determined iu the cauſe, as defendant. Reg. Lib. A. 1724. fol. 292. 


Samuel Cox and Hannah ; 
his Wife, and Elrabeth | Plaintiffs ; 
Belitha, | 


William Belitha Executor 
of his Father Edward {D efendant. 


Dward Belitha who was a freeman of Landon, had two 
daughters, viz. Hannah and Elizabeth, and one fon the 


defendant William. 


Caſe 71. 


Lords Com 
miſſionets 
E xYLL and 


ILBE&LTs 


2 Eq. Ca. Ab. 
26g. pl. 22,73 
270. pl. 26, 26. 
Tho' it may be 
a queſtion, whe- 
ther the child of 


a freeman of London, upon receiving a ſuitable portion, may releaſe te his father his orphanage part z 
yet if the child or the huſband of ſuch child covenants to releaſe to the executors after the freeman's 


death, this is good, and equity will execute the covenant. _ 


The plaintiff Cox married the eldeſt daughter the plaintiff 
Hannah, without the conſent of her father, however after the 
marriage the father Belitha gave a portion io his ſaid daughter 
of 4000/. 14001. in money, and the reſt in a leaſchold and 
frechold eſtate, which was ſettled by the conſent of the huſ- 
band for the ſeparate uſe of the wife, and afterwards to her 

P4 children, 
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ing (1) in equity; but though this might not be ſo clear, yet 
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children, and thereupon the plaintiff Cox the huſband te. 
leaſed to his father-in-law Belitha, © all his right and intereſt 
„ which he had or might have to any part of his perſon 
s eſtate by virtue of the cuſtom of the city of London or other. 
© wiſe, except ſuch part as his father-in-law ſhould give to 
him or his wife by will or otherwiſe;” and by the ſaid deed 
of releaſe the plaintiff C covenanted at any time after the 
deceaſe of his father-in-law Belitha, to do any further 2d 
« for the releaſing of any right which he might have by the 
cc cuſtom of , to the executors or adminiſtrators of the 
« ſaid Edward Belitha the father,” 


O5. The intereſt which a child has in the orphanage part 
by the cuſtom of London, is a mere contingency, and no pre- 
ſent right; conſequently it can no more be releaſed, than an 


heir may releaſe before his father's death his right to his fa. 


ther's real eſtate, 


Nevertheleſs the Court ſeemed inclined to think that the re-. 
leaſe being for a valuable conſideration, purported an agree- 
ment to quit the right to the orphanage part, and to be bind- 


where the huſband for a valuable conſideration had covenant- 
ed thereaſter to releaſe the ſaid future right, and the deſend- 
ant having brought a croſs bill to compel the plaintiff in the 
original cauſe to make ſuch releaſe to him, as executor to the 
freeman, and it being in proof that the executor had before 
the bringing the ſaid ſuit tendered ſuch releaſe, and that the 
ſon-in-law had refuſed to execute it, the Court decreed a ſpe- 
cifie performance of the covenant by executing the ſaid releaſe 
to the executox of the freeman, 


2dly, The Court held, that where a daughter was advanced 
in part, and the freeman the father had ſettled ſome leaſehold 
eſtate to the ſeparate uſe of the daughter the feme covert, this 
ought to be brought into hotchpot, it being in the ſtricteſt 
ſenſe an advancement of the child pro tanto. 


— 


ID" 


(1) Vide Blunden V. Barker, ante 947. Metcalfe V. Foes, I Atk. by. 


3 vol. 634. Lockyer v. Sauvage, 2 Stra. Morris v. Burroughs, 1 Atk. 401. 
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za It was held that any land of inheritance ſettled by the 
freeman upon his children is (a) not to be called an advance- 
ment either in part or in the whole within the cuſtom of Len- 


Cor ve 
BatiTauA 


n, in regard lands of inheritance are not within the cuſtom 
which aſfects only the perſonal eſtate (5) of the freeman 


ſecus of a leaſe for years; but if lands of inheritance be given 


to a child by the freeman in bar of the orphanage part and ac- 
cepted as ſuch, it will be binding, or at leaſt the child cannot 


have both. 


ment, and in bar 


of the cuſtom, and accepted as ſuch, this will biad in equity. 


athly, In this caſe the freeman had left to his other daughter 
Elizabeth 35001. as a legacy by the will, but it appeared to 
the Court that the ſaid Elizabeth was but a weak woman and 
about forty years old and not like to marry, and it was poſi- 
tively ſworn by the anſwer of the defendant the ſon, that the 
father after the making of the will had defired the defendant 
lis ſon to ſecure an annuity of 250/. per annum to his ſiſter 
the plaintiff Elizabeth in ſatisfaction of her legacy; and ac- 
cordingly Elizabeth after the death of her father (in a publick 
manner with the conſent of her relations and friends, by a deed 
to which the plaintiff Cox and his wife Hannah and the truſtee 
in the father's will were witneſſes) releaſed ® the ſaid legacy 
of 3500 l. and all her right to her father's perſonal eſtate by 
the cuſtom of London, to the defendant her brother; and in 
conſideration thereof the defendant the brother hy mortgage 
ſecured an annuity of 2501. per annum payable quarterly to 
his aid ſiſter E/izabeth free from all taxes. 


Father bequeath® 
- his younger 
aughter 35001 
the lon — 
by hie anſwer 
that his father 
on his death- 
ded recom - 
mended it ts 
him to let his 
fiſter have an 
annuity for her 
portion, the 
daughter has al» 
ſo a right © her 
orphanage part 
by the cuſtom. 
he ſon bring 
the father's c- 
cutir agrees 
with his Gfter 
then forty years 
old, to give, and 
dogs feirle an 


\ annuity of 250 L 


portion g 


the other ſiſter's huſband is witneſs to the deed, and the agreement made by the confent of the 
_ Bill brought by the other ſifter's huſband to ſet adde this agreement, diſmiſſed with 


And it was now objected by the plaintiffs that this annuity I 275 J 
was not of equal value with the legacy; that the ſiſter was 
hereby diſabled from marrying, and that the ſame could be no 
conſideration for the releaſing the orphanage part. 


Sed per Cur': It is a very ill thing in the plaintiff to en- 
deavour by a bill to ſet aſide that deed which he himſclf before 


—— 


(a) Note; Lands of inheritance given by a father to a younger ſon is an ad- 
rancement within the ſtatute of diſtributions. (5) See the caſes of Babbing- 
Im . Green:;ood, and B. vn v. Barbi, vol. 1. 

ſupported 


De Term. Paſchz, 1725. 


822 ſupported by being a witneſs thereto ; beſides, according w 
the poſitive oath of the fon by the anſwer which was ras 
(and ought to be regarded) this was done by the ſon aud x. 
cepted of by the daughter in piety to the directions of the fl. 
-- ther, and out of regard to his memory; it was done by the 
confent and privity of the whole family and of the truſtee in 
the father's will, as thought better for the filter being a weak 
woman and not likely to marry, and was plainly for the beneit 
of the ſiſter, it being a certain and plentiful proviſion to ber 
far her life ; whereas the money might be loſt, which feeng 
here to be ſought after by Cox the brother, who probably 
brought his ſiſter-in-law into this cauſe in hopes of making 
fome advantage of her. And as to the objection that the u. 
nuity is-not equivalent to the legacy; it is poſſible the fiſter 
might intend to be kind to her brother, betwixt whom there 
was the conſideration of blood alone ſufficient to raiſe an de 
even of a real eſtate, and the Court will not be nice in weigh- 
ing the conſideration betwixt brother and ſiſter. 


b 2761 Wherefore let the bill be diſmiſſed and Cox only pay the 
coſts, and let him be decreed in the croſs cauſe to releaſe his 


right to the cuſtomary part in purſuance of the covenant, aud 55 

to pay colts there alſo. : t 

o 10 
Cafe 23 Jennings verſus Looks, & e cont'. ha 


Lords Commit- NE has two fons Richard and Thomar, and being ſeiſel 
Sonar IZ vr in fee of the manor of Blacbacre (which manor was in 
and GIIIIAT· g 0% e | | 
18 mortgage) makes his will thereby deviſing 1000/4. to his 
por — younger ſon Thomas (being then about a year old) to be pad 


ten to a 
—— pooh to him when he ſhould have arrived at his age of twenty-one, 
ty-one out of out of the manor of Blackacre, with a power to the executor 


and . . , 5 X 
_ e — by felling of timber growing on the eſtate to raiſe ſuch mos by 
| fore twenty-one ag his perſonal eſtate ſhould fall ſhort of, for the payment af co 
| the portion ſhall , A : 
fink into the His debts and legacies, ni 
land and not . 
go to the ex*cutor, 80 if 1 deviſe a portion to a child ont of land payable at twenty-one, and the 
child dies before twenty one, the portion ſhall fink. Alſo the portion ſhall fink as well for the w_ 
benefit of the heres fictus as of the heres natus. So tho* the money given to the child be not ſud 1 
to be for a portion, if it appears to be ſo in fact. If by the will the portion be given out of a real tio 
and perſonol eftate payable to the child at twenty-one, and the child dies before twenty-one, then 


ſo much as will ariſe out of the perſonal eſtate ſhall go ro the executor or adminiſtrator, but what 
would ariſe out of the land muſt fink. 1 
at 
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The younger ſon Thomas dies about the age of two years, 
and the eldeſt ſon dies about the age of fix, upon which the 
eſtate comes to the uncle, and the mother having adminiſtred 
to the younger ſon claims the 1000/. legacy. 


Againſt which it was objected, that this foo. being 
charged upon lands, and being alfo for a child's portion, tho 
not by exprefs words mentioned to be for a portion, yet the 
faft appearing to be ſo, and the child dying before ſuch por- 
tion became payable, it ought to fink in the land, and not to 
go to the adminiſtratrix of the child, for which purpoſe the 
caſe of (a) Poulet verſus Poulet was cited. 


On the other ſide it was anſwered, that tho? it might be a 
true rule that where a portion is ſecured by a deed out of land 
for a child, and the child dies before the day of payment, ſuch 
portion ſhall fink into the land for the benefit of the heir; yet 
it was otherwiſe in caſe of a 0 and that in the principal caſe 
by the wording of the will, this 1000 J. was debitum in pre- 
ſcuti tho ſaltendum in futuro, for the bequeſt is immediate, viz. 
| 4 give my ſecond ſon Thomas 1000 J. and the future time is 
(5) annexed only to the payment and not to the legacy. Other- 
wiſe where I give a legacy to J. S. at twenty-one, for here 
the time being annexed to the legacy itſelf, if J. S. dies be- 
fore twenty-one, it cannot go to his executors. 


Lord Commiſſioner Feky/] : It was determined about the 
tter end of Lord Sommers time in the caſe of (c) Yates and 
Fettiplace, that where one by will gave a portion to a-child out 
of a real eſtate, payable at a future time, and the child died 
before that time, the portion ſhould fink ; nay that it ſhould 
fink as well for the benefit of + an heres factus as of an 
heres natur, for the former is ſubſtituted by the teſtator in the 
place of the latter; and the true reaſon is, that the legacy be- 
ing given as a portion, when the child dies beſore the portion 
is payable, there is no occaſion for it, and equity will not 
countenance the loading of an heir for the bencſit of an admi- 
niſtrator (1). | 
Then 


1— 


JexnINGs ©. 
Leon: 


( 277] 
(a) Vent. 366. 
1 Vern, 204+ 


321. 


(c) 2 Vern. 416. 
Preced.in Chan. 


140. 


+ So an bores /aftus is intitled to have the perſonal eſtate applied in exonera 
tion of the real ettate as well as the S ret natur. Preced. in Chan. 2. 


(1) The Court declared : that it was ** the ſum of 1-00/. deviſed to Thomas 


not the intention of the teſlator, that Jennings, ſhavtd be raiſed, in caſe the 


«c laid 
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9 Then it was objected that tho this might be NY 
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portion given out of a real eſtate, yet here the legacy was 
charge alſo upon the perſonal eſtate, and therefore (it vn 
faid) that if the real eſtate was not ſufficient for the paymen 
of the ſaid legacy, yet the perſonal eſtate ſhould be liable; ud 
that this was the plainer from the executor's being impowery 
to fell timber for the payment of ſuch of the legacies a he 
perſonal eſtate was not ſufficient to pay. 


Cur: This muſt be intended ſuch of the legacies us de 
perſonal eſtate was liable to pay, it is true were the 
chargeable on the perſonal as well as real eſtate, then fo much 
thereof as the perſonal eſtate would extend to pay, ſhould jy 
to the executors or adminiftrators of the child, but this's x 


charge ouly upon the land (1). 


3dly, It was contended that the guardian of the fon who 
was in poſſeſſion ought out of the profits to have kept down 
che intereſt of the mortgage, like the cafe where a man mort 
gages land and deviſes to A. for life, remainder to B. in fee, 
A. muſt keep down the intereſt. 


Cur': That is not like the preſent caſe ; for in the caſe cited, 
a third perſon the remainder-man and one not claiming under 
the tenant for life, would ſuffer by non-payment of interel; 
otherwiſe here, where the ſon was intitled to the whole ſct 
fimple, and might when of age charge or alien the whole; and 
i a deviſee in fee of a mortgaged eſtate be of age,-and ſuffen 
the intereſt to grow greatly in arrear, his executor ſhall not be 
bound out of the rents to keep down the ſame ; but this being 
in the cafe of an infant and a guardian, it would be 2 great 
inconvenience, if the guardian might ruin the inheritance 
(which it is his duty to preſerve) by letting the intereſt run 


— 


* ſaid 7bomas ſhov i die before he at- ** titled to the eſtate after payments! 
„ tajyed his age of 21 years, and the ** the teſtator's debts and legacies.” 
* ſaid Thomas Jennings dying before he Reg. Lid. A. 1724. fol. 324. 

** attained that age, the ſaid legacy of (1) Vide Duke of Chandos v. Tan, 
« 10001, falls into the inneritance for poſt, 60g. 
4 the benefit of ſuch perſon as is in- 
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on, and this to increaſe (t) che perſonal eſtate, which (poſſibly) , ©. 
he may be in expectation of; wherefore let the ſaid guardian 

or his executor (in caſe of his death) anſwer the intereſt out 

of the profits. | 


Nuz; Lord Commiſſioner Febyl/ ſaid, he took this to be a 
new caſe, and wondered it had not been before determined. 


F LEITZ SS 


ti. 
n 


W — 
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(i) Guardian cannot change the ſome act manifeffly for the infant's ad- 
Lr vantage. Tailit v. Tullit, Amb. 370. 
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Caſe 73 · Barker verſus Giles. 


Lord Chancellor | owe deviſes his lands to be ſold for payment of deb 
Kind. and legacies, and the furplus of the money ariſing from 
— Ca. in Cha · the ſale to be laid out in lands, and to be ſettled to the uſe & 
10. 157. the teſtator's two nephews Jerome and Robert Barker, and the 
2 — ſurvivors and ſurvivor of them, and their heirs and aſſigns for 
A 2 12 ever, equally to be divided between them ſhare and ſhur 
the ſurvivor of . 
them and their 


heirs, equally to be divided betwixt them ſhare and ſhare alike ; A. and B. are jointenants fo 
their lives, and have ſeveral inheritances. | 


Jerome Barker one of the deviſees and nephews of the teſt. 
tor dies in the teſtator's life-time, and then the teſtatot dia 
leaving Penelope wife of John Blake his heir at law. 


The queſtion was, what ſhould become of the deviſee m 
Barker the nephew's moicty, whether it ſhould deſcend 3 

' lapſed deviſe and undiſpoſed of to the teſtator's heir at law, 
or go to the ſurviving nephew and deviſee the plaintiff Robert 


Barker. . 


2811 This cauſe was argued before the Lords Commiſſioney 
Gilbert and Raymond, who not agreeing, adjourned it over a 
a caſe of difficulty, and ſo it was the firſt cauſe that came on 
before Lord Chancellor King. 


And it was agreed that money directed by will or articles 
to be laid out in land ſhould be taken as land, wherefore it vn 
the ſame thing in this caſe as if the deviſe had been of hd 

{«) See the «aſe jtſelf (a). 


of Legaie v. 
Sewel, vol. Is 


27. But on one fide it was argued that if Jerome Barker the 
nephew and deviſee had ſurvived the teſtator, he would hare 
been tenant in common in fee, and not jointenant with the 
other deviſee Robert Barker, 

2 | Tha 
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That jointenancy was an odious title in equity, there being 
20 reaſon that becauſe a man lived longeſt, and had the bet- 
ter conſtitution, therefore he ſhould be intitled to the whole 
eſtate (t). \ | 

That the intention of this will was to provide not only for 
the teſtator's two nephews perſonally, but alſo for their poſte- 
rity; that the words [equally to be divided] were tantamount 
with ſaying, © I deviſe my lands to my two nephews in equal 
« parts; or the ſame thing as to ſay in moieties, vir. one 
moiety to one and the other moiety to the other, which is an 


expreſs tenancy in common created by the moſt proper-words 


for that purpoſe ; and to this Lord Commiſſioner Gilbert had 


Bliſet and Cranewell, 1 Salk. 226. and 3 Leu. 373+ in point · 


Then taking it that the nephews of the ſaid teſtator would 


have been tenants in common, it was plain that upon one of 
theſe two deviſees dying in the teftator's life-time, his (hare 
hecame as a void deviſe, and lapſed to the teitator's heir at 
law as an eſtate undiſpoſed of by the will. 


On the other ſide it was urged, that the words [equally to 
be divided] and {ſhare and ſhare alike] were but an implied 
tenancy in common in a will; and would not make a tenancy 
in common in a deed; and that it was for ſome time a. (a) 
queſtion whether they would make a tenancy in common even 
in a will; but ſtill as it was but an implied tenancy in com- 
mon, the word [ſurvivor] creating an expreſs jointenancy 
muſt prevail and take place, for which were cited 2 Re. Ar. 
90. fl. 5. and Styles 211. In point; and that it would be 
againſt the rules of expoſition to reject words in a will, eſpe- 
cially ſo ſignificant a word as ſurvivor was. | 

But to this it was rephed, that ſome words muſt be rejected 
either way, and there would be a neceſſity to reject more upon 
the other conſtruQtion to make it a jointenancy ; for then the 
words [equally to be divided] {and ſhare and ſhare alike] muſt 
al go for nothing; and Blifet and Cranwell's cafe was much 
relied upon as being th» laſt reſolution in which the former 
caſes in Styler and Rolle were cited and conſidered. 


See alſo Lit. Tenures, ſect. 298. and the caſe of 
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BAU . 
Suns. 


[ 282 1 


(ee the cel 
of Fiſher and 
Wigg, vol. z. 
21, and poſt. 


321. Doughty 
v. Bull. 


(#s) On this ſubject, vide Staples v. Mazrice, 7 Bro. P. C. 49. 


Baxern®- Lord Chancellor: It is a certain rule in the expoſition a 


1188. 


wills eſpecially, that every word ſhalt have its eflect, and ng 
be rejected if any conſtruction can poſſibly be put upon it; 
and here I think there may ; the firſt part of the deviſe being 
to two and the ſurvivor of them, makes them plainly joing, 
nants for life, and therefore they ſhall be ſo taken; and then, 
L 283 ] as to the next words ſand to their heirs equally to be divided 
between them ſhare and ſhare alike] theſe are plainly wor 
importing a tenancy in common, and ſhall operate according. 
ly, ſo as to make them tenants in common of the inheritance, 
by which conſtruction of the will every word takes eſeci; 
wherefore the two nephews would have been jointenants ſot 
life, with ſeveral inheritances to them in common : but one 
of them dying in the life of the teſtator, by that means the 
ſurviving nephew becomes intitled to the whole for life; and 
the inheritance being deviſed in common, the one moiety 
whereof having lapſed by the death of one of the deviſes in the 
life of the teſtator, for this reaſon tho' the ſurviving nephes 
ſhall have the whole for his life, a moiety of the inheritance 
expectant upon the ſurviving nephew's death ſhall deſcend to 
the teſtator's heir at law, and the other moiety of the fee ſhall 
go to the ſurviving nephew's heir; and his Lordſhip ſaid that 

if the bar were not ſatisfied with this opinion, he would take t 
time to conſider of it until the next morning; but it ſeems his ö 


Lordſhip delivered his thoughts with ſo much clearneſs that ; 
both fides acquieſced, and thereupon the cauſe was decreed 0 
as above (1). | — 

This decree upon an appeal to the Houſe oſ Lords vn f 
affirmed (2). | 50 


(iy) Vide Lord Binde v. Kari of S. Hill, 3 Burr. 1881. Wilſes v. Bah, 


folk, ante, 1 vol, 96. Haw: v. Haws, 5 Bro. P. C. 388. 0 
Atk. 524. and 1 Vez. 14. S. C. (2) 3 Bro. P. C. 297. bl 

| Rana Heurtley, 1 Vez. 165. Roſe v. | 0 
th 

Cafe 74. Anonymus. | 
_ 25 P ON every bill of review to reverſe a decree the plin- the 
On every bill of tiff muſt depoſit 50/. with the regiſter, in order to gu 
review theplala- anfwer the coſts of the ſuit to the defendant 3 likewiſe if th pe 
; fon 


1. 1 order t . 
— — dot no need of heave of the court for ſuch bill of review, unleſs it be found:d af 


new matters and then the leave of the court is neceſſary a8 well as the depobiing of 59 |, 


= K. 
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bil of review be brought to reverſe a decree upon new mat- 
ter, as upon a deed diſcovered by the plaintiff ſince the former 
decree, in ſuch caſe the plaintiff in the bill of review muſt 
have the leave of the court for filing ſuch bill, though there is 
no need of leave if the bill of review be brought to reverſe a 
decree upon error appearing on the face thereof; but in the 
preſent caſe the plaintiff having depoſited the 50/. and an- 
nexed an aſſidavit to the bill, that the deed on which the bill 
of review was founded did firſt come to the plaintiff's know- 
ledge after the pronouncing the decree, the court allowed the 
bill of review upon the plaintiff's paying the coſts of the de- 
ſendants motion which was to diſmiſs the bill, for that it was 
fled without the leave of the court (1), 


284. 


ANONYMUS. 


bn ————— 


(t) Vide Lord Bacon's Ordinances, Gould V. Tancred, 2 Atk. 534. Norris 


Ord. 1. Ld. Hardwicke's order, 2 Atk. v. Le Neve, 3 Atk. 26. 
139, Standifþ v. Radlky, 2 Atk. 177. 


Eaſt verſus Ryal. 


HIS came upon exceptions to a decree made by com- 

miſſioners of charitable uſes, where the governors of 
the free ſchool of St. Olaves in Saut hurt joined in making a 
Jong leaſe for years of ſix houſes belonging to the ſchool at 
51, fer annum rent, whereas the houſes were worth 50 J. per 
annum. 

The Lords Commiſſioners decreed the aſſignee of this leaſe to 
ſurrender it back, and ordered the leſſee and the governors to 
pay 70 J. coſts, 

And now Lord Chancellor King affirmed the decree as to 
tie ſurrendering the leaſe ; but mitigated the coſts by re- 
cucing them to 50 J. ſaying there was no reaſon that the 
charity ſhould pay the coſts ; on the other hand it was juſt, 
that the owner of the leaſe who was to have the benefit of 
the breach of truſt, ſhould pay coſts z and as to the governors, 
though they were to gain nothing by this and were not 
guilty of any corruption, yet they had been extremely negli- 
gent in their truſt, for which they ought to be puniſhed with 
lome colts, 


Vol. II, Q 


Caſe 75. 


Lord Chancellor 
KINO. 

2 Eq Ca. Ab. 
199. pl. 6. 
Governors of a 
charity tho” not 
guilty of cor- 
ruption yet if 
extremely ne- 
gligent, to pay 
coſts, 
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Caſe 56, ' Bidulph ver/us Bidulph. 
2 Eq. Ca. Ab, ADY Bidulph as deviſee of lands of inheritance under 


00. pl. 8. 

bil by deriſee Sir —— Bidulph, brought a bill in equity againſt ge 
— _ heir to perpetuate the evidence of the will; the defenday 
— heir anſwered, and put the plaintiff to prove the will, vi 
plaintiff's wit. examined witneſſes for that purpoſe, and the heir on his pan 
3 — croſs- examined one of the witneſſes to diſprove the will, 


right. yet the 
heir ſhall have his coſts given him on motion; otherwiſe if he examines witneſſes of his own. 


And now the heir the defendant moved for his coſts, u 
regard the plaintiff the deviſee had made the like motion, and 
a day being given to ſhew cauſe why the plaintiff ſhould n 
pay coſts, Mr. Mead urged that the defendant the heir ſhoull 
not have coſts, becauſe he had put the deviſee to ſome col 
extraordinary by croſs-examining the witneſs, and then ther 
could be no reaſon that the deviſee ſhould pay thoſe coſts, 


Lord Chancelly : This is the caſe of an heir difanherited, 
and it is unreaſonable that he ſhould be at any charge for the 
eſtabliſhing of that will which is to his own prejudice ; on the 

other hand it is for the advantage and benefit of the deviſee 

5 to prove and perpetuate the teſtimony of this will; but tho 

[ 286 “1 the heir be at liberty to aſk queſtions of the plaintiff's vi- 
neſſes, it may be reaſonable he ſhould not have coſts, where 


he examines witneſſes of his own. > 
Memorandum, That in the cafe of Angell and Brown uber ; 

there was a motion of the like nature, and not long aſter tte 

caſe above reported, it was objected that the heir would nx 1 

releaſe his right to the premiſſes; to which it was anſwered 8 

by the court that this was not material, for that (till the & * 

viſee had the fruit of his ſuit and the benefit of perpetuating 90 

the teſtimony of his witneſſes; and that therefore the het 

ſhould have his colts, notwithſtanding his having croſcer 

mined the plaintiff's witneſſes, and that it was reaſonable it 

heir ſhould have ſuch power of croſs-examining, othervit con 


the plaintiff would be at liberty to prove what he pleaſed!) 


AAS 


n 


(1) Vide Vb v. Claverden, 2 Atk. 424. Berney v. Eyre, 3 Ack. 387, 
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Stephenton verſus Gardiner & al 


Bill was brought to ſet aſide a will relating to a perſonal 
A eſtate only, and to ſtay the probate thereof, ſetting 
forth that the will was gained by fraud, by miſrepreſenting 
the plaintiffs who were the half brothers and ſiſters of the 
teſtatrix, and alledging that the will was falſely read to her, 
and ſetting forth divers inſtances of fraud on the part of the 
defendants in procuring this will. 


Caſe 77. 


Lord Chancellor 


Kix d. 


2 Eq. Ca. Ab. 
79- pl. 3. 
Defendant has 
leave to plead, 
anſwer and de- 
mur, but not ts 
demur alone. 
The defendant 


demurs and an- 


wers only by 
denying com- 


bination or ſome ſuch trifling matter; demurrer ſet aſide. 


The defendants (two of which were the executors) had an 
order to plead, anſwer and demur, but not to demur alone, 
and as to that part of the bill which ſought to ſet aſide the will 
and to ſtay the probate, they demurred to the juriſdiction, 
foraſmuch as upon the face of the bill it appeared that the 
plaintiffs were improper to ſue here, in regard the ſpiritual 
court had the proper cognizance of wills relating to perſonal 
eſtates, and could determine fraud concerning them ; and for 
anſwer ſaid that they did not know the plaintiffs were the half 
brothers and ſiſters of the teſtatrix, and denied combination, 


After which motions were made before the Lords Com- 
miſſioners and Lord Chancellor Xing for an injunction, for 
that the demurrer confeſſed the fraud, and fraud was cogni- 
zable in equity as well as in the ſpiritual court. 


Cur contra: (a) The ſpiritual court has juriſdiction of fraud 
relating to a will of perſonal eſtate, and can examine the 
parties by way of allegation touching this fraud, and if the 


will was falſely read to the teſtatrix then it is not her will. 
do deny the in junction. 
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(s) See the caſe 
of Plume and 
Beale, vol. 1. 
389. i 
The court will 
deny an injune- 
tion on a bill 
brought to ſet 
aſide a will of 


perſonal eſtate for fraud, 


But afterwards it was moved, that the defendants had not 
complied with the order, for they ought not to have demurred 
alone, and this in effect was demurring alone; for denying 
combination was nothing; and ſaying that they did not know 
the plaintiffs were half brother and ſiſter was immaterial, and 
in elect no anſwer, 


; Q 2 Where- 
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charged, as not complying with the order of the Court, it be. 
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Wherefore for this make the demurrer on motion was dil. 


ng in effect a demurrer only (1). 


[ 288 ] 
Caſe 78. 
Lord Chancellor 
KING. 


Sel. Ca. in Cha. 


. Ca. Ab. 
86. pl. 2. 

2 ather on bind- 

ing his ſon ap- 


rentice gives a bend for 10001. for his ſon's fidelity, the ſon imbezils 200 l. which the father g 

t defires he maſte n«t to truſt his fon any more with the caſh, the maſter does truſt the apprentice 

again with the caſh, and is negligent in calliag bim to account, the fon imbezils 1000 l. more ; the 
father is liable, but not to anſwer more in the whole than 10001. including the firſt 2001, 


f 289 ] 


tel, and was bound in a bond of 1000 J. penalty for his fon; 


at leaſt that he would do it very ſparingly. 


(1) So, Lee v. Paſcve, 1 Bro. Cha. Rep. 78. 


Shepherd verſus Beecher. 


HE plaintiff placed his ſon an apprentice for (ere 
years with the defendant who was a merchant at Bri. 


fidelity. 


The ſon was bound an apprentice in 1712, and in 171; ins 
beziled 203 J. of the maſter's caſh, of which the maſter gut 
notice to the plaintiff the father demanding the money, and 
the father paid this 203 J. to the defendant the maſter, but a 
the ſame time ſent him a letter, deſiring, that ſince the appren 
tice had been ſo ill a manager of the caſh, he (the maſt) 
would not for the future truſt the apprentice with any call 


Lond — — Feng —— WW een 


However, the maſter having no other apprentice, and being 


a great dealer in the recciving and returning of money, fil : 
continued to intruſt the plaintiff 's ſon with the recciving of his ; 
caſh z and about a year after called upon the apprentice fer 4 
his accounts, when the apprentice in ſtating the account a 4 
peared to be indebted upon the ballance 300 J. but ſaid he hat * 
bills ſufficient to anſwer this, tho' he did not produce then, ” 
nor did the maſter make up the account with the apprentic;, as 
until near two years after the expiration of the apprenticeliuy * 

PF 


and during that time got the apprentice to ſign a ri] 
whereby he acknowledged he had imbeziled 2750 J. of ti 


maſter's cath, | 
The apprenticeſhip expired the 12th of February 1719, 20s 
the memorandum ſigned by the apprentice conſefling the lat 


imbezilment was dated 24 Leb. 1719, but the apprentice fi 
continudl 
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continued with the maſter, and the maſter gave no notice of Sπν] ee . 


this imbezilment until about the middle of Fuly 1721, and the 
4fendant the maſter putting this 1000/. bond in ſuit againſt 
the ſather, the latter brought his bill in equity to be relieved 


againſt the bond. 

Objected for the plaintiff, here has been an apparent and 
groſs negiect in the maſter, who, aſter he had diſcovered the 
difonclty of the apprentice, and after the father had, ſatisfied 
kim for the firſt imbezilment, being 203 /. after the father had 

ſ-at a letter of caution to the maſter, deſiring for the future 
lat he would not truſt the apprentice with the caſh, and when 
the maſter had in the year 1716 diſcovered the apprentice to 
de indebted to the caſh 300 /. ftill continued to intruſt him 
to receive the cath, and had been fo very remiſs, as not to 
mike up his account, until after the end of the apprentice- 
ſhip, or to make any demand againſt the father until near 
twa years aſter that; whereas had the maſter given earlier 
notice, the father might have called home his ſon and prevent- 
ed any further imbezilment, wherefore the latter imbezilment 
being occaſioned by the maſter's neglect, he ought to be the 
ſufferer thereby; at leaſt, if the father was to pay for this 
latter imbezilment, ſtill the bond being but in 10004. pe- 
nalty, and the father having paid 203 /. before, he ought not 
to do more than make up the whole 1000 /. | 


Lird Chancelloy : The father having given this bond for his 
ſon's fidelity, tho“ there was an imbezilment, and tho” the 
father ſent this letter to the maſter deſiring him not to truſt 
the ſon with receiving caſh any longer, yet the father conti- 
nued hound, and ought not to have ſatisfied himſelf with ſends 
Ing the letter and taking no further care of the matter, but 
ſhould have endeavoured to have made ſome end with the 
maſter, and to have got up the bond; wherefore he muſt con- 
tinue liable to anſwer ſome imbezilments, unleſs there ſhould 
appear fraud in the maſter. 

Put at the ſame time, the father having given his bond of 
1000 /, penalty, ſeems to ſhew his intention and agreement 
to be, that the utmoſt extent of what he was to anſwer, was 
but 10001, and having paid 203 J. before, he ought only to 
pay ſo much more as will make up the whole 1000 /. ſo that 
the 203 J. ſhall be taken as part, otherwiſe it might be hard; 
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SHEPHERD v. 
BIIc RER. 


L 29101 


(s) 28 July 
37234. 


. Caſe 79. 


A younger bro- 
ther beyond ſea 
having contract- 
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as ſuppoſing the former imbezilment had been goo 1, and had 
been paid by the father, in ſuch caſe the father, inſtead of an. 
ſwering but 1000/. muſt have been liable for 1900/, 


To which it was replied, that the bond being forfeited 
law, the Maſter could there recover the whole 1000/, and 
ſince the ſame would be recovered at law, if the Maſter had 
really had ſo much of his caſh imbezilled by the ſon, it was 
reaſonable that the ſon's father who was bound in this bond 
ſhould pay the whole 10co/. 


But per Lord Chancellor: The father ſeems to have intend. 
ed not to make himſelf liable beyond the 1000/. and conſider. 
ing the circumſtances of the groſs neglect of the Maſter in 
this caſe, and that he thereby was partly the occaſion of this 
loſs, it is reaſonable that the 2034. paid by the father for the 
ſon's imbezilment ſhould be taken as part of the 1000/, 
penalty. 


Let the parties go before the Maſter, and let the father pay 
to the Maſter what he proves to have been imbezilled by the 
ſon during the apprenticeſhip, not exceeding the 1000/, 
penalty of the bond, but the 203 /. already paid is to be taken 
as part of that 1000 J. ſo that now the father at moſt is to 
pay 797 J. and this being on a rehearing from a decree by his 
(a) Honour the Maſter of the Rolls, fitting in Court for Lord 
Chancellor Macclesfield, who ordered that the father ſhould 
pay the whole 1000 J. if ſo much ſhould prove to be imberil 
led, without any abatement for the 203 J. before paid on ac- 
count of the former unbezilment, let the 10/. depoſit be di 
vided, the plaintiff having prevailed but in part upon thiz 
re-hearing. 


Coppin ver/us Coppin. 


Rancis Coppin the younger brother of the defendant 7: 
C:ppin, having been unſucceſsful in the former part of 


ed to buy a real his life and contraRed ſeveral debts, and failed in the world, 


eſtate of his 
elder brother, 
makes his will 


and compounded his debts at 105. in the pound, by tit 


charging his efate with great legacies, but the will is atteſted only by two witneſſes ; afterwards 
the teſtator dies without iſſue, leaving his elder brother executor and heir: the heir may tan 


out of the aſiets the whole purchaſe money, tho! iatitled again to the land as heir, 


aſſiſtanc: 
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aMftance of his elder brother the defendant John Coppin at 
lengih got an intereſt in the Eaff-India Company, who em- 
layed him as one of their ſupercargoes to Pe; ſia, where having 
gained a very conſiderable perſonal eſtate, he wrote to his 
elder brother to find out a purchaſe for him, 


Upon which the defendant his elder brother propoſed to ſell 
him an eſtate of his own at Emberton in Bucks for 4000/. and 
the ſaid Francis Coppin to enter upon the premiſſes as at 
Michae/mas 1718, which propoſal by ſeveral ſubſequent letters 
was accepted by Francis Coppin. | 


Afterwards Francis Coppin made his will, whereby he gave 
ſeveral conſiderable legacies, and then came the following 
words, viz. ** whatſoever ſhall remain in money, lands and 
goods, I give the ſame to my brother John Coppin, who 
« thereout is to pay what I owe to my creditors at Aleppo, 


& who have been ſo kind as to compound my debts with me 


ut 10 in the pound, and they to be paid without intereſt,” 
After which he made the ſaid defendant John Cappin his exe- 
cutor and reſiduary legatee, but the will had but two witneſſes, 
and was made beyond fea in the ſaid Francis Coppin's return 


from Perſia, 

The purchaſe before agreed upon was in the life-time of 
the teſtator Francis executed, and the defendant V Cppin 
the vendor gave a receipt for the 4000/. purchaſe-money 
upon the back of the purchaſe-deed ; but he ſwore that at that 
time nor any time afterwards he received no part of the pur- 
chaſe-money other than ſuch ſum as appeared on the account 
ſet forth by him; and this ſeemed admitted by the letter of the 
teſtator Francis pin, who died beyond ſea in his return from 
Pera without wite or iſſue, and leaving the defendant John 
Coppin bis elder brother and heir, 


And now three bills were brought; one by the legatees 
for the recovery of their legacies, (of which the executor the 
defendant u had paid about a moiety) the ſaid legatees ſug- 


geiting, that this purchaſe was made by the defendant 7 


Coppin for his brother, in which the defendant as was ob- 
jected) acted both as vendor and vendee, and the deeds of 
purchaſe having continued in his hands to the time of the ſaid 
teſtator's death, was a fraudulent purchaſe as againſt the 


lexatees, 
Q 4 The 
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Wills made be- 
ond ſea of lands 
n England muſt 

be atteſted by 

three witnelles. 


294 ] 
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The ſecond bill was brought by the compounding crediton 
upon a ſuggeſtion that their demands being originally debe, 
and what the teſtator thought in his conſcience he was ft 
obliged to pay, they continued to be debts in a conſcientious 
view, tho? in law releaſed, and therefore were ſuperior in their 
nature to legacies, for which reaſon they prayed that theſe 
might have the preference in payment, inſiſting further it vu 
not material that thoſe debts were in law releaſed, if the teſ. 
tator thought them debts in conſcience, and would not take the 
advantage of the releaſe made to him by his ſaid creditor, 
which he was not bound to do. 


The third bill was preferred by 70h Coppin the heir and 
exccutor, alledging that he had paid the legatees more than 
the aſſets would extend to pay, merely upon a miſrepreſents. 
tion of the value of the teſtator's perſonal eſtate, which had 
ſuſfered unexpected loſſes, and therefore inſiſting, that if he, 
through importunity or kindneſs to ſeveral of the legatees that 
were his relations, had made payment of legacies beyond the 
aſſets, ſuch over-payments ſhould be refunded. 


As to the firſt point (which was the chief and of the great- 
eſt value) it was urged, that admitting the words in the will 
of Francis Coppin to have been ſufficient to charge the land 
with the legacics, yet there being but two witneſles thereto, 
the will as to the land muſt be void, and it made no difference 
that the will was made beyond ſea, the ſame being of lands in 
England, which if they paſs by will, muſt paſs by ſuch a wil, 
and ſo circumſtanced and atteſted, as the laws of England re- 
quire, eſpecially it being by an Engliſbman born in England, 
who muſt be preſumed to know the laws of his own country, 
or if he did not, ignorantia juris non excuſat ; that as to the 
purchaſe, it appeared by mutual letters betwixt the teſtator 
Francis Cppin and the defendant John Coppin, that it was 4 
compleat one; that the firſt propoſal came from the teſtatot 
Francis Cerpin; that the time from which the purchaſer was 
to receive the rents, and the ſum to be paid were both ſettled, 
and the purchaſe fully agreed to and accepted by the teſtator | 
Francis; that the tenants had notice of their having a nes 
landlord, that the defendant John C:ppin being applied to by 
others to ſell the eſtate to them, had refuſed, declaring he hat 


ſold it to another, and tho' the defendant John bin did co0- 
tiuue 
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Corrins. 


= _ _ ” 
* * 


due after this ſale to receive the rents as formerly, yet that 

by one of Francis Coppin the teſtator's letters to have 
been done at the requeſt of the ſaid Francis the teſtator, who 
dfired the defendant to continue the management of this 
eſtate as before, until his return from beyond ſea, 


On the other hand, as to the receipt indorſed for the pur- 
chaſe-money (and upon which Lerd Chancellor laid ſome ſtreſs) 
this was repreſented to be a hard eaſe, where the defendant 
was taking advantage of the will not being executed ac- 
cording to the ſtatute by three witneſſes, that as the deeds of 
e were all along in his power, and cuſtody, and pro- 
duced by the defendant himſelf, it was hoped the Court would 
preſume that all the purchaſe-money had been paid purſuant to 
the faid defendant's own receipt, and the rather for that the de- 
ſendant had examined no witneſſes to prove that at the time 
of giving the receipt no money was paid; and what made [| 295 ] 
this till the harder was, that the defendant the elder brother 
claimed the land diſcharged of the legacies as heir to his Y 
brother, and tho' he had the land, yet he alſo claimed to be p 
paid for it by the teſtator, and conſequently demanded ſo N 
much of the purchaſe-moncy as was yet unpaid (which was ' 
pretended to be much the greater part) as a debt which would 1 
prevent their being aſſets ſor the payment of their legacies, and 
conſequently for the fulfilling of his brother's will. 


- _- 5 6 6” 


But at length it appearing by the teſtator Francis Coppin's Receipt indorſed 
own letters, as well as by the poſitive oath of the defendant _ — _ 
John Cyppin, that the purchaſe-money was not paid, and there Pu'chaſe-mo- | 
being no pretence of any proof of payment when the deeds — be not really 
were executed at any time before, and the defendant offering 3 
to ſubmit this to an examination, Lord Chance/lor paſſed over 
this point, ſaying that fince the law gave the defendant this 
land by deſcent as the teſtator's heir at law, the Court could 
not take it from him, nor ſubject the land to any other 
charges than thoſe which the teſtator by his will had effectual- 
ly charged it with, and which in this caſe was nothing, the 


vill being atteſted but by two witneſſes (1). 


— — —— — — — 
- 
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That 
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(1) But the argument on the part of this caſe in Sel. Ca. in Cha. 28 was, 
the le gatees according to the report of that although the will could not charge 
the 
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— hat the only matter which made the diſſiculty in this caſe 
When ſeveral was, that here happened to be one and the ſame perſon both 
— heir and executor of the teſtator, and likewiſe vendor of the 
to be conſidered land; but this muſt be conſidered in the ſame light as if 


a» if in ſeveral. there were ſeveral perſons, & cum duo jura in und perſing 
concurr”, equum eff ac i efſent in diverſis, and then taking it 
that they had been ſeveral, one the heir, the other execy. 
tor, and the defendant Fohn Ceppin a third perſon, neither 

L 296 ] heir nor executor, but vendor, the perſon who was heir would 
have a plain title to the land purchaled, the perſon that was 
executor muſt out of the teſtator's perſonal aſſets have paid 
the reſidue of the purchaſe-moncy to the defendant Jzby 
Cppin the vendor, who would have as plain a title to receive 
it; under cheſe circumſtances every thing had been ſo plain 
as to have admitted of no difpute, and in juſtice and reaſon 
it ought to make no difference, (the facts being clear) that 
the ſame perſon happens to be the vendor, and afterwards the 


heir and executor of the vendce. 


One by will As to the ſecond point, the Court thought that the com- 


gives ſeveral le- : 2 . 3 
gacies, & inter Pounding creditors, having once relcaſed their debts, which 
al" to ſuchof were thereby become extinct, they were out of the caſe as 


his creditors b 
with whom be creditors, and muſt now claim as voluntary legatees, and could 


had forme . 3 
compounded have no other title than to legacies in ſuch manner as given by 


their debts; this the will. 


but a legacy and 
not to be preferred to other legacies. 


That the reſtator might eaſily and by expreſs words have 
given them the preference, if he had ſo intended; but it would 
be dangerous to make a conſtruction beyond the words of the 
will, that being to make a new will for the teſtator; 


gw Gene. that if one gives a legacy to (a) a charity, it is not to be 
ral v. Robins, preferred to other legacies, unleſs expreſsly ſo directed by 


& vol. 1. 242. . 
Maflers v. Maſ- the will. 


ters. 


— 


Bro. Cha. Rep. 420.) and if ſo, this caſe 


the lands, yet that a vendor has an 
came within the common rule of mar- 


egritable lien thereon for the purchaſ- 
money remaining unpaid on which ſhalling aſſets in favour of a legatee, 


head vide Chapman v. Tanner, 1 Vern. whoſe legacy is not charged on the real 
267. Pollexfen v. Moore, 3 Atk. 272. eltate. — This argument (which does 
aller v. Prefwick, Vez 622. Fowel not appear to have been conſidered by 
v. Heelis, cited 1 Bro. Cha. Rep. 421. the Lord Chancellor in the preſent 
Tardiff v. Scrughan, cited 1 Bro. Cha. cafe) raiſed the principal quellion in 
Rep. 423. Hlackburne v. Greg/in, 1 Pellexfen v. More. A 
8 


r ES 
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As to the laſt point, viz. the defendant Jobn Appius croſs _— 

. by which he prayed to be repaid the legacies which 
bill, by . . "by , Executor pays 
through miſrepreſentation he had paid, his Lordſhip took no- beyond aſſets, 
tice, that there did not appear to have been any fraud or miſ- — — 3 
repreſentation made uſe of by the legatees to whom theſe pay- fund (1). 
ments had been made, and there being much more reaſon to 
think that the defendant Jn Coppin the executor was cogni= [ 297 “ 
unt of and informed concerning the teſtator's circumſtances, 


than the legatees, therefore he would order no refunding, and 
it being a hard caſe, 


No coſts on either ſide. 


363 


(1) Orr v. Kaimes, 2 Vez. 194. 


Turner verſus Turner. Caſe 80. 


A N infant who by the cuſtom of gavelkind was one of — 


three co-heirs of a real eſtate, by his prochein amy brought 8. Ca. in Cha, 


his bill to eſtabliſh a will whereby that eſtate was pretended 49. 
, . 1 Stra. 708. 
to be deviſed to him only. 2 Eq. Ca. Ab. 
238. pl. 18. 
An infant by proc hein amy brings a bill and never ſtirs in it after he comes of age, and the bill is 
diſmiſſed. The infant and prochein amy are both liable to pay coſts, 


Juno — 


— 


The Court directed an iſſue, which was found afterwards 
ꝛgainſt the plaintiff, 


The prochein amy died before the coſts taxed, and the infant 
came of age, but never afterwards proceeded one ſtep ;z and 
the cauſe being now ſet down purely upon the coſts re- 
ſerved, it was objected by Mr. Talb:t, that where an infant 
ſues by prochein amy, it is the prochein amy only who is to pay 
the coſts, for any one may bring a bill in the infant's name, 
and if it be an inſolvent amy, the defendant may apply to the 
court (1) in order to have a ſolvent prochein amy named, which 

if 


— 
* 


— — .: — 28 — — © 4 — 
. 


(1) Quere ; for in Squirrel v. Squir- the defendant, that all proceedings in 
rel in Linc. [nn Hall, 17 Decem. 1791, the cauſe might be ſtayed, until the 
a bill having been filed by a feme co- prochein amy ihould give ſecurity for 
verte by her next friend againſt her coſts, or another prochcin amy be nam- 
kulband, it was moved on the part of ed, which application was W 
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if the defendant does not do, it is his own fault, and it 

be an hardſhip upon the infant who is not ſuppoſed to he 
capable of judging of the riglit, propriety, or juſtice of 3 
ſuit, to be ſubject to the colts of it, or to be put to his 
remedy over againſt his prechein amy ʒ that it was plain in the 
preſent caſe the infant had no remedy over again{t his prockein 
amy, he being dead. EN 


Lord Chanceller : At law the infant is liable to. pay the 
coſts if the judgment be againſt him; as if an infant brings 
an action of battery and has a verdict againſt him, he muſt 
pay the colts; and if the common law be ſo, why ſhouid it 
not be ſo in equity ? otherwiſe an infant would be left at li. 


berty to plague mankind as he thiuks fit. 


And the Court being informed by the Regiſter and clerkin 
Court, that the courſe was to diſmiſs the infant's bill gere- 
rally with coſts, without mentioning who ſhould pay them, 


His Lordſhip ſaid he would diſmiſs this bill with coſts; and 
(as he apprehended) upon a general diſmiſſion the defendant 
had his election whether he would ſue the infant or prockein 


amy for ſuch coſts (1). 


by an affidavit of the bad circum- 
ſtances of the prochein amy. But Lord 
Thurlow refuſed to make any order; 
and ſaid he did not conceive that the 
Court could inquire into the cireum- 
ſtances of a prochein amy, more than 
thoſe of any common plaintiff, in 
which caſe, tho? the plaintiff ſhould be 
inſolvent, a defendant cannot help 
himſelf; that in the caſes of an infant 
or feme coverte they were obliged to 
ſue by a next friend, in order that 
there might be ſome perſon ſucable for 
the coſts (which the infant and feme 
coverte themſelves are 2; but that 
the Court contented itſelf with making 


ſomebody ame nable in this reſpecd, 
without going into an inquiry concern- 
ing his ability. N. B. There was in 
this caſe an additional circumttarce 
upon which his Lord{kip in ſome de. 
gree relied, viz. that this application 
was made after the detenuant had an. 
favered, which might be conſidered 3s 
a waiver of any application of this na- 
ture, though it was alledged on his 
part that he had not diſcovered the 
circumftances of the prochein am until 
after anſwer. 

(1 But on a rehearing the bill was 
dilmulled avithout colts. 1 Stra. 70. 
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Cockroft verſus Black. Cale *. 


Lord Chancellor 


H E plaintiff was a bond creditor for 120 J. of the de- Kis. 
s 4 ſendant's teſtator, and brought his bill to be paid out Ts - © 
of the perſonal aſſets of the ſaid teſtator. An executor 


may retain out of the aſſets, as wel: for a debt due in truſt for himſelf as for a debt due ts 
himſelf, 

The cauſe being heard, an account was decreed, and the 
Maſter to ſtate any thing ſpecially that he thought fit, 


The Maſter reported that the teſtator before marriage gave 
2 bond to J. S. a truſtee for his wife to leave her 100 J. at his 
death if ſhe ſurvived him, and that ſhe ſurviving the teſta- 
tor her huſband, claimed to retain this 100 J. out of the aſſets, 
which created a deficiency to pay the plaintiff his 120%. 


0. The defendant the executrix cannot retain this 100 /. 
the bond being made to a truſtee and not to the executrix her- 
ſelf, indeed ſhe might give judgment to her truſtee F. S. on 

\ this bend, but the executor's right of retainer is where he 
cannot ſue, and therefore for neceſſity ſhall retain z ſo that 
here the debts are to be paid in average, as has been often de- 
creed by the Maſter of the Rolls. 


— | 


n -, — 


Lord Chancellor : It is true in ſtrictneſs of law the execu- 
trix in the preſent caſe cannot retain, the bond not being 
made to herſelf ; but ſince ſhe may pay what bond ſhe pleaſes 
firlt, and as it would be a vain thing for her to pay the 100/. 
to her own truſtee with the one hand, and take it back from 
him with the other, 


. ˙—  —>— WD 35 ů ů —— -< 


Therefore this bond made to her truſtee ſhall be the ſame 
in equity as if made to herſelf, Accordingly it was ruled that 
the executrix was (1) intitled to this 100/. by which means 
but 5/. remained to the plaintiff. + 


3 
—— » 


t 2. For in H verſus Underwood, Trin. Term, 1739. Lord Chancellor 
ſeemed not 1atisfied with this reſolution. 


(1) L v. Cases, 2 Black. Rep. 965. 
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of leave to amend it. 
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— Franklin's Caſe. 


8 \ Woman was ſuppoſed to marry 4. firſt, and afterward 
gel. Ca. in Cha. during his life to marry B. and in a cauſe of jaQitation 
foam of marriage in the Spiritual Court in Ireland, the fir ma. 
review to reverſe riage was ailirmed ; but on an appeal to the Delegates in he. 
— of land, the ſame was diſallowed, * and the ſecond marriage 
Delegstes is adjudged good: by the ſecond marriage there was iſſue, but 


— — 2 none by the firſt. 


of right; and if ö 

it be a bard caſe, the Chancellor will adviſe the Crown to deny it, 

[ 300 And now there was a petition for a commiſſion of reviey 
to reverſe this laſt ſentence of the Delegates in Ireland. 


Lord Chancellor : A commiſſion of review is not a matter of 
right, but purcly in the diſcretion of the Crown, and there 
being ifiue by the laſt marriage, and none by the pretended 
firſt marriage, this commiſſion of review tends to baſtardize 
and render illegitimate the innocent iſſue by the laſt marriage, 
which ought not to be favoured, ſo that I am againſt grant 
ing this commiſſion of review, and ſhall adviſe the Crown 
accordingly. 


Lord Coningſby verſus Sir Joſeph Jekyll, 


Cale 83. Maſter of the Rolls. 
— the Duchy ORD Coningſby brought a bill in the Duchy Chamber 
5 verſus Sir Joſeph Jelyll, who demurred to the bill, and 
9. pl. 3. the demurrer on argument being allowed, afterwards on mo- 


n a demurrer 


to a bill, if the tion Lord Lecbmere then Chancellor of the Duchy, gave leare 


| demurrer beal- to the plaintiff to amend, which the defendant the Maſter of 


lowed the plain- 
tiff may amend the Rolls ſtrenuouſly inſiſted to be utterly irregular, and the 


ao bills Qe, plaintiff ought to be put to bring a new bill, in regard that by 
the allowing of the demurrer the cauſe was out of Court, 
tho? before the arguing the demurrer the plaintiff might hare 
amended. + 


— 


— 


+ Agreeable to what was urged by the Maſter of the Rolls, it was ſaid by Lerd 
Chancellor Talbot, g December 17 36. verſus Baines, that after a demurre! 
to the whole bill allowed, che bill is regularly out of the Court, and no inſtance 
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Anonymus. , Caſe 84. 


R. Owen moved for a meſſenger upon a cepi corpus Lord d Chanectinn 

returned, the proceſs being in London, and the return pere the the. 

made by the ſheriffs of London who have (a) amercements, "i has the a. 
mercements, as 


and therefore it being a vain thing to amerce, the uſual mo- is London, the 
non in ſuch caſes is for a meſſenger, _ — mg 


grant a meſſen- 


to bring in the body on a cepi corpus returned ; but new the practice is to d:ny a meſſe 
tad order the ſheriff to bring in the body, elſe the ſheriff to pay the pl; intiff all — _—_ 


But by Lord Chancellor: The ſheriff having returned that 
he has this body in his cuſtody, the beſt way is to move that 
the ſheriff may bring in the body, which if not done forth- 
with I will order the ſheriff to pay the plaintiff all the coſts; 
and by introducing this practice into the Court of Common 
Pleas, I have prevented this dilatory there z wherefore in or- 
der to prevent the like delay in this Court, take an order upon 


the ſheriff that he forthwith bring in the body. (1) 


(a) Vide autem 1 Vern. 116. where Lord Keeper Nori affirms that the officers 
of the city have no amercements. 


(1) Vide Anon. Moſ. 305. Anon. Bro. Cha, Rep, 181. 
2 Atk. 507. Wilkinſon v. Belſber, 2 
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Caſe 85. 


Lord Chancellor 
KINGS. 


One has a houſe 
in which he lives 
and houihold 
goods, and has 
alſo a houſe at 
Goſport near 
Portſmouth for 
invalid ſeamen, 
with a vaſt num- 


ber of beds, 


ſheets, and houſ- 


hold-fiuff, and 


by marriage 
articles it was 
agreed, that his 
wite ſhould on 


DE 


Term. S. Michaelis, 1723. 


Pratt verſus Jackſon. 


PON the marriage of Nathaniel Jackſon a freeman of 
Linden with the defendant his wife, articles were exe. 

cuted by both of them before marriage, by which it was 
agreed, that in conſideration of a proviſion made for her by 
the intended huſband, the defendant the wife ſhould have no 


claim out of his real or perſonal eſtate, © provided this ſhould 
© not extend to what he the ſaid inteaded huſband ſhould or 


“ might leave her by will, nor to all or any of the houſhold- 
© goods, or utenſils, or houſhold-ſtuff, &c. of him the (aid 
« Nathaniel Fackſon at the time of his death, all which ſle 


&« was to receive and enjoy.“ 


his detth have no claim upon his perſonal eſtate, except his houſhold goods and houſhold-fuf: 
this exception to extend only to the goods which he had in the houſe in which be lived, and not 


to ſuch as were in the hoſpital and made uſe of by the Government. 


L 303 ] 


goods intended by theſe articles muſt be only ſuch houſhold 


Fackfon the huſband at the ſame time, beſides the houſe at 
London wherein he reſided, had an houſe at GY art near 
Portſmouth, called Fertune's Hoſpital, which was uſed by the 
government as an hoſpital, and Jacſſon provided there a great 
number of beds and ſheets with other furniture in proportion 
for the great number of ſcamen who were invalids, and who 
by the direction of the government were received and taken 


care of in this houſe. 


Fackſon afterwards died without iſſue, and his wife claiming 
theſe beds and ſhects, Sc. 


The queſtion was, whether the wife was intitled to theſe 
beds, ſheets, c. as houſhold goods or utenſils or houſhold- 
ſtuff within the intent of the faid articles? 


Againſt this demand it was objected, that the houſhold 


goods 


22 
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goods a8 the teſtator himſelf uſed, and not theſe beds and ſheets PrnarrT w 
which were in nature of a ſtock in trade, and uſed at a place Le. 
where Mr. Jackſon himſelf never lived, but the furniture was 
provided and the undertaking carried on by agents and ſer» 
vants only. ' | 

That if an upholſterer or pewterer ſhould deviſe all his 
houſhold-goods, the beds or pewter in his ſhop would not paſs, 
tho in ſome ſenſe theſe were houſhold goods; but here only 
ſuch goods would paſs as were generally made uſe of as houſ- 
hold-goods in his own houſe, and not his ſtock in trade, 


Lord Chancellor : Where the meaning is uncertain, the 
ſafeſt way is to follow the letter, and not to wander from 
thence, which creates the utmoſt uncertainty, and gives a 
latitude for the Court to make conſtruRions never perhaps in- 


tended to be made by the parties. 


The goods in queſtion being beds and ſheets are properly 
houſhold goods; the huſband was as well owner of theſe 
goods as of the goods in his own houſe; and there being 
nothing in the deed which confines the houſhold-goods that 
were to paſs to thoſe in his own houſe, I therefore have no 
warrant to conſtrue them in that ſenſe, 


Then as both the words and the letter extend to all houſ- 
hold-goods, and the intention not appearing to have been 
otherwiſe, and it being in favour of ſo near a relation as a 
wife, I will take the meaning to be as large as the words; ſo 
let the wife have the beds, ſheets and other furniture uſed in 
the hoſpital, 


But upon an appeal to the Houſe of Lords, this decree was 
reverſed (1). 


8 — —— 


— — 


(1) 3 Bro. P. C. 199. — And fo, Farrant v. Spencer, 1 Ver. . 
Crichton v. Symes, 3 Alk. 61.— Le | : = 


Colt ver/us Nettervill. 


1 HE bill was for a ſpecific performance of an agreement W 
for transferring of fome Torl-Buildings ſtock, and ſet Bill to — 
forth that the defendant Nettervill pretending to be poſſeſſed * P*rformance 


of an agreement 

for transferring 
$6001. York Building ſtock at 91. 5s. per cent, Defendant demurred, but demurrer over- 
; ow the caſe may be a'tended with ſuch cucumſances as may make it juſt to decree a 
Fecine performance of the parties“ own agreement, or at leaſt to pay the di 


Vor. II. R of 


Caſe 86. 
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of a great quantity of York Buildings ſtock, and recom 
the ſame to the plaintiff as a riſing ſtock, on the 28th Sep, 1924, 
agreed to ſell to the plaintiff 5000 J. York-Buildings ſtock at 
71. 5 f. per cent. being the then market-price, and the de- 
fendant agreed to transfer it to the plaintiff on the 25th of 
March next, on the plaintiff's paying the money, and that the 
plaintiff agreed to pay 7 J. 5 f. per cent. and to accept the tran. 
fer, and did thereupon pay to the defendant ſixpence earnef;, 


Alſo that on the ſame 28th of September 1724. the plaintif 
did agree with the defendant to buy another 5000 J. Yiyt. 


Buildings ſtock at 7 J. 10 f. per cent. premium, and to transfer 
it to the plaintiff on the ſame 25th of March next, on the 


plaintiſt's paying for the ſame, that the defendant did agree 
to make the ſaid transfer accordingly, and the plaintiff allo 
paid ſixpence earneſt in part of this bargain, 


That before the 25th of March then next this 7 or Building, 
ſtock roſe to 20 J. per cent. ſo that the difference beyond what 
the plaintiff was to pay for the ſame came to above 1300/. 
Wherefore the bill was to compel the defendant either to 
transfer the ſtock to the plaintiff, or pay the difference. 


The defendant as to ſuch part of the bill as would compel 
him to transfer 5000/7. York Buildings ſtock at 7 J. 5 f. per 
cent. according to his agreement, demurred, in regard that 
part of the bill contained no equity, for that the plaintiff might 
bring his action at law, and on making proper proof would 
recover his damages, and with the money thus recovered, 
might himſelf go to market and buy ſtock; that one parcel 
of York-Buildings ſtock was as good and valuable as another, 
and not like the caſe of articles for the purchaſe of lands, where 
one parcel of land might be more convenient and conſequently 
more valuable to the purchaſer than another, for which was 
cited the caſe of Cud and Rutter (a), where it was fo decreed 
by Lord Macclesfield on an appeal from a decree at the Rolls, 
though Mr. Talbot ſaid this appeared to be a very hard caſe, 
where the ſtock was riſen to quadruple the value, and even 


roſe pending the appeal, 


Lord Chancellor : I do not know but this caſe may at the 
hearing appear to be attended with ſuch circumſtances that 


may make it juſt to decree the defendant either to transfer the 
ſtock 


% 
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CotT . 


dock according to his expreſs agreement, or at leaſt to pay Nr Tae t. 
the difference; therefore I will not allow this demurrer. 


As to the other part of the bill, which ſought to compel the 
deſendant to transfer to the plaintiff 5000 J. York-Buildings 
ſtock at 7 J. 105. per cent. the defendant pleaded the ſtatute 
of 29 Car. 2. cap. 3. ect. 17. againſt frauds and perjuries, 
whereby (inter al”) it is enacted, * that no contract for any 
goods, Wares or merchandizes of the value of 10/. or up- 
« wards ſhall be good, unleſs the buyer accepts of part of the 
« goods, and actually receives the ſame, or gives ſomething in 
« earneſt, or unleſs there be ſome note in writing ſigned by 
« the party z” and the defendant averred, that he did not ac- 
cept or receive ſixpence or any other money whatſoever, in 
part or as earneſt, and that no part of the ſtock was delivered 


or note given, 


Whereupon it was argued, that the York-Buildings and 
other ſtocks were within the words and meaning of the ſta- 
tüte of frauds, ſo as to require either part of the thing con- 
taſted to be ſold, to be delivered, or a note in writing, of 
nioney to be paid as earneſt ; for 


That 1/, This clauſe of the ſtatute mentioned expreſsly 
contracts for the ſale of any goods, or merchandizes, and that 
tie word goods was of a very extenſive ſignĩſication. 


2dly, That if one having ſtock ſhould commit felony, this 
without queſtion would be a forfeiture of his ſtock, a forfeiture 
to thoſe who ſhould have a grant of bona felonum, ſo that ſtock 


was within the words bena or goods. 


340), At leaſt it was within the word merchandize, for every 
rendible thing was merchandize; now ſtock was a thing 
rendible, aud in the year 1720, was the moſt uſual merchan- 
die which people dealt in. 


4thlz, It could be no objection that at tha time of making 
the ſtatute of frauds there was no ſuch ſtock as Y: ork-Buildings 
ſock ; for ſuppoſe the ſaid ſtatute, inſtead of being made in 
King Garler's time, had been enacted in the reign of Philip 
and Jfary, fince which time hops came in, and the bargain 
had been made for hops to the amount of above 10 J. in mo- 
ney, without writing or earneſt; ſurely ſuch contract had 
7 BE. been 
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eee < been void; beſides this was moſt plainly within the . 
and miſchief of the ſtatute, which intended to prevent raſh and 
precipitate bargains for above the value of 10 /. and to reftrain 
ſuch bargains as were of value, to the circumſtances either of 
paying earneſt, or reducing them to writing. 


5thly, It was inſiſted that Lord Cotuper had determined ſuch 
2 contract for ſtock to be within the ſtatute of frauds, and that 
if it exceeded 10/. the ſame ought to be in writing, in regud 
ſtocks are goods and merchandizes within that ſtatute, 


On the other fide it was faid, that whereas the ſtatute 
enacts, that no contract ſhould be good for the ſale of goods, 
wares, and merchandizes of 10 J. price, unleſs part of the 
goods be delivered, or earneſt paid, or a note in writing, this 
ſhewed that ſuch goods were. intended as were capable of an 
actual delivery, ſomething that was corporeal, and not ſtock 
which was incorporeal, nor was there any ſuch thing as Yort- 
Buildings ſtock at that time. 


308 1 Lord Chancellor: This queſtion was before all the judges of 
es England, who were equally divided upon it, fix againſt (1) 
on this queſtion, ſix, and therefore it is a point too difficult for me to detcrmine 


whether a con- 
tract for ftock upon a demurrer. 


be within the . f 
ſtatute of frauds, which mentions goods, wares and merchandizes, ſs as to require the contraft to be 


in writing, or earneſi- money to be paid? 
It is conſiderable, that after one Noſſſenbolm was declared a 
bankrupt as having Zaft-India ſtock, this was reverſed by an 
(s) Vide x3 * (a) act of parliament, declaring that neither he nor any other 
_ LY perſon ſhould be liable to bankruptcy, in reſpect of their 
Buying and fell- having Za/t- India ſtock, ſo that ſto xs or the dealing in them 
ing Rock e will not make a man liable to bankruptcy, nor do they ſeem 


not make one 2 g 
bankrupt, to be wares, goods or merchandizes within the intent of that 


clauſe, | 

But, further, this plea is not well pleaded ; becauſe the bil! 
ſays, that the plaintiff did pay 6d. as earneſt, and the plea 
only ſays, that the defendant did not receive er accept it as 
earneſt ; now it -is not material how or in what manner the 
defendant received or accepted it, but how the other paid it, 
for quicquid ſolvitur, ſoluitur ad medum folventis, and fo is Pinne's 


— 


(1) Pickering v. Appleby, Com. Rep. Ca. in Cha. 41. & Reg. Lib, A. 1724 


354. Sed vide Crull v. Dodſon, Sel, fol. 491, . 
| i Cale; 
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eaſe, 5 Rep. 117. wherefore the plea was likewiſe over - 5 


ruled (1). 
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— 


for an anſwer with liberty for the plain- fol. 15. 


Yates ver/us Compton. 


A Deviſed that his executors ſhould ſell his land in Dale, 
and with the money ariſing by that ſale and the ſurplus 
of his perſonal eſtate, ſhould purchaſe an *annuity of 100 J. for 
the life of Jane Styles, and ſhould allow to her ſo much there- 
of as would maintain her and her children, and gave 30 J. to 
each child to be raiſed out of the ſaid annuity and the perſonal 
eſtate he ſhould die poſſeſſed of, and the overplus of his per- 
ſonal eſtate he gave to Jane Styles, and made B. and C. 


exccutors, 


— 


other renounces, and adminiſtration is granted to A. who bringe a bill againſt the 


1) The plea was ordered to ſtand tiff to except. Reg. Lib, A. 


— 


1725. 


Caſe 87. 


Lord Chancellor 
King. 
Sel. Ca. in Cha. 


54 
2Eq. Ca. Ab. 
63. pl. 6. 168, 
pl. 20. 371. 
pl. 17. 457. 
pl. 2. 
One deviſes that 
his executors 
ſhould ſell bis 
land, and leaves 
two executors, 
one whereof, 
dies, and the 
heir to compel 


a file; whether the renouncing executor in whom this power of ſale collateral to the executorſhip 


was veſted, ought not to be made a party? 


The teſtator died, and Jane Styles the intended annuitant 
died within three months after him; B. and C. the executors 
renouncing, adminiſtration with the will annexed was granted 
to the plaintiff who was alſo the adminiſtrator of Fane Styles 
(the intended annuitant) and with the children of Jane brought 
this bill againſt the heir of the teſtator, to compel him to 
join in a ſale of theſe lands in Dale. 


For the defendant it. was objected, that there wanted parties, 
in regard the executors ought to have been made defendants, 
for notwithſtanding they had renounced, yet the power of 
ſale continued in them, and was altogether collateral to their 


executorſhip (1). 


But there being only a power and no eſtate deviſed to the 
executors, this objection was over- ruled, (amen Q.) 


[*309 ] 


(1) Vide Harg. Co. Litt. 113. a, note (2). 
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— _ The plaintiff's counſel then proceeding upon the merits, it 

was contended on behalf of the heir, that as nothing but à 
One deviſes that bare power of ſale was given to the executors, ſo ſuch power - 
is ex-curors. was for a particular purpoſe, to buy an annuity for Fane Sy, 
lands, and inveſt and foraſmuch as that purpoſe could not now be anſwereg, 
— an Jane Styles being dead, there ought not to be any ſale. 
annui y for Jane ; 
Styles. and gives her the refidue of his perſonal eſtate ; the teſta:or dies, and the annuitant ies 
three months after the teſtator ; yet the adminiſtrator of the anguitant ſhall compel a ſale, and fhull 
have the money ariſing therefrom, and alſo the rents and prefits till ſale. 

L310 J That this was within the reaſon of the cafe where one de. 
viſes lands for the raiſing portions for daughters, and the 
daughters die before they are marriageable, the lands ought not 
to be fold, but go to the heir at law; ſo where lands are de- 
viſed for payment of debts, and the teſtator himſelf lives to 
pay his debts, in ſuch caſe there ſhall be no ſale; and here it 
was the ſame as if the intended annuitant had died in the life 
of the teſtator, in which caſe there ſhould have been no ſale, 


and by the ſame reaſon there ought to be no ſale now. 


That neither Jane Styles or her children would be any ſuffer. 
ers by this conſtruction, ſince if there had been a ſale of the 
lands, and out of the money ariſing thereby an annuity had 
been purchaſed for Fane Styles, the ſame had determined by 
her death; and the children could be no ſufferers, becauſe they 
were to have their maintenance only out of the ſaid annuity, 
which would now have been at an end had it been bought. 


That out of a very large eſtate of the teſtator this farm in 
queſtion, which was not above 20 J. per annum, was all that 
was left for the heir, and if any act of chance or providence 
ſhould have thrown any pittance upon the heir, it would be 
hard for the Court to interpoſe to the prejudice of him who is 
the favourite of all courts both of law and equity. 


But by Lord Chancellor: The intention of the will was to 
give away all from the heir, to turn this land in queſtion into 
perſonal eſtate, and this muſt be taken as it was at the death 
of the teſtator, and ought not to be altered by any ſubſequent 
accident (1). 


(1) Vide Cru/c v. Barley, poſt. 3 vol. 20. 
Thea 
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Then it was inſiſted that the eſtate in queſtion deſcended Yarzee. 
to the heir at law, for which reaſon he ought to have the 223 
rents till the ſale. 

But the Court denied this, it being by the will changed 
into perſonal eſtate; and ſaid that if the executors had ſold 
the land within three months after the teſtator's death, and 
before the death of Jane Styles the intended annuitant, then 
(probably) the executor of Faze Style ſhould on her death 
have had the money, or (perhaps) ſhe might in her life-time 
have come into equity, and have prayed that at leaſt part of 
the money ſhould have been kept for the children, and not 
inveſted in the annuity 3 nor ought the delay of the executors 
in not ſelling the land in queſtion within the ſaid three 
months to hurt Fane Styles the intended annuitant or her 
children, So decreed the land to be ſold, (1) and the money 
ariſing by the ſale as perſonal eſtate to be paid to the plain- 
tiff, he paying the children's legacies. 

But the heir at law was ordered his coſts f. 


— 


— 


+ Tho' by the Regiſter's book the decree appears to have been as here ſtated, 
yet it is not mentioned in what right the court took the plaintiff to be intitled. 


(1) © And the heir to join in the ſale,” Reg. Lib. B. 1725. fol. 242. 


Lady Dowager Abergavenny Fun. verſus Lady Caſe 38, 
| Dowager Abergavenny Senior. Lord Chancellor 


KIx s. 
HE plaintiff exhibited her bill againſt the defendant, 2 EA Cs. Ab. 
and the defendant anſwered the bill, and the plaintiff Aa defendant 
moved to refer the anſwer for ſcandal and impertinence ; I 
whereupon the Maſter having been attended by counſel, and afterwards refer 
being about to make his report that the anſwer was ſcanda- 1 
lous, the defendant got an order on petition, to refer the bill ( 312 ] 
for ſcandal; and upon the plaintiff's motion to ſet aſide this 


order, 


It was objected that though it has been the conſtant prac- 
tice, not to refer a bill for impertinency aſter anſwer, in re- 
gard the defendant by ſubmitting to anſwer had waived the 

R 4 imper. 
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| —— impertinence, yet as to ſcandal, the + court itſelf was con. 
Lady cerned to keep its records clean, and without dirt or ſcandat 
CE appearing thereon, and therefore a bill for ſcandal might he 
referred, not only after anſwer, but after hearing, and even ly 
a third perſon not party to the ſuit, and eſpecially in this 
caſe where both the matters alledged for ſcandal were relative 
to the ſame thing, and the plaintiff propoſed that both the 

ſcandals ſhould be waived. | | 

Lord Chancellor : If the courſe has been for ſo long a time 
to refer a bill for ſcandal after the defendant has anſwered, it 
is time now to alter it, as occaſioning great delays ; beſides, 
in the reaſon of the thing it ought not to be, for when the de. 
fendant had ſubmitted to anſwer the bill, why ſhould he after 
that procure the bill ro be altered, and by that means to he 

by made a new bill ? 

And tho? his Lordſhip ſeemed to be influenced a little by the 
objection, that both matters of ſcandal were relating to things 
of the ſame nature, and ſo properly to be ſet one againſt the 
other, yet he diſcharged the order for referring the bill for 

L 313 ] ſcandal, intimating that it ſhould be obſerved as a rule for the 
future not to refer a bill for ſcandal after the defendant had 
ſubmitted to anſwer it; tho' it was faid by Mr. Tallot that it 
was an argument, the defendant did not move to refer the bill 
for delay, when he firſt anſwered the bill, before he movedto 
refer it for ſcandal. 

Note, this alteration of an old rule of the Court (1) 


+ For which reaſon after an order to refer an anſwer for inſufficiency, tho! it 
cannot be referred for impertinence, yet it may for ſcandal, as was determined in 
the caſe of Z/lijon verſus Bur: 3, Hill. Fac. 17:9. by Lord Chancellor Aug. 

(1) Sed vide contra, Woodward ve Carrick v Lendon, in Excheq. July 11, 


Abels. Bunb. 304. Anon. 2 Vez. 631. 1792. 
arnes v Saxby, in Cha. June 21, 1792. 
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Caſe 89. Collins ver/us Griffith. 
Lord Chancell 
A B. and C. were bound jointly and ſeverally in a bond to 
— vg J. S. C. dies, J. S. brings a bill againſt the executors 
188. pl. 2. of C. for a diſcovery of his perſonal eſtate, and for an account 


Two ob:igors in > 
a bond bound thercof, and to be paid out of aſſets. 


j-.ntly and ;eVe- 
Lolly, and one dies, the executors of the deceaſed obligor may be ſued in equity for the debt withon! 
making che turviving obligor @ party. 

The 
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The defendant demurred, and ſhewed for cauſe, that it ap- 

ned that the bond was a joint bond (which was a miſtake, 
it being joint and ſeveral), alſo for that the other obligors ought 
to be parties to the ſuit, and to the account that was to be di- 
rected of what was due upon the bond; for perhaps the other 
obligors might have paid the whole, or at leaſt part of the 
bond, and there ought to be but one account taken, other- 
wiſe there might be a multiplicity of ſuits, and the defendant 
liable to a double account, 

Lord Chancellor: This appears to have been a bond, as well 
ſeveral as joint; and as the obligee may ſue it ſeverally at law, 
ſ may he alſo in equity; if it were not ſo, there would be no 
diference in equity betwixt a joint bond, and one joint and 
ſeveral; and if any of the obligors have paid all or part, the 
obligor who is ſued, or his repreſentative, mult bring a bill and 
have it allowed, and it muſt alſo lie upon him (1) to compel the 
other obligors to contribute towards payment of the debt ; the 
creditor lent his money upon terms to have a ſecurity upon 
which he might ſue the obligors ſeverally if he thought fit, 
and indead if it were otherwiſe, that which was intended to 
ſtrengthen the ſecurity would tend to hurt it extremely, for I 
might not be able to find them all out, and by the ſame reaſon 
that all the obligors are to be ſued, if any are dead, their 
heirs as well as executors are to be made parties, and then, as 
it would be difficult to commence the ſuit, ſo the ſuit when 
commenced would be ſubject to continual abatements, which 
would be a great difficulty on an honeſt creditor who has 
fairly lent his monney. 

Whereupon the demurrer was over-ruled with great clear- 
neſs, 
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Cor t tus v. 
GaiFFiTH. 
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(1) Sed vide Madox v. Fack/on, 3 Atk. 406. 


Moorecroft verſus Dowding. 


Y the cuſtom of the manor, copyholds were uſually 
4, granted for three lives in poſſeſſion, or for one or two lives 
in poſſeſſion, and for two or one life in reverſion, making in 


Caſe go. 
Lord Chancellor 


KIS. 

2 Eq. Ca. Ab. 
746. pl. 3. 
Oae buys an 
eſtate in the 


name of a truſte*,. who gives z bond in 2001. penalty to aſſign the eſtate as the ceſtui que truſt or his 


Frecu'or ſhall d ect. Ceſtvi que fruſt dies, and his executor bri:.zs debt on the bond, and recovery 
Judpmer* and has the money 1114 him, after which he brings a bill to have a conveyance of the eſtate, 


Truvee decreed to convey to the plaintiff and to account for the profits, but to diſcount and be al- 


lowed the 200 1, and intercſt which he paid. all 
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all three lives, and A. being a copyholder for two lives of thi 
manor, upon his marriage covenants to ſurrender his copy. 
hold to the uſe of himſelf for life, remainder to his wife o 
life; and likewiſe covenants to purchaſe a reverſionary eſt, 
for one life in the copyhold, and to furrender the ſame to ſuc, 
uſes as the huſband and wife, or the ſurvivor, or the executg; 
or adminiſtrators of the ſurvivor, ſhouid appoint, 


The huſband purchaſes a reverſionary life in the coppholl 
expectant on the death of the two lives, and purchaſes it in 
the name of a third perſon, who gives a bond in 200/, pe- 
naity to the huſband, to ſurrender the copyhold upon requeſ 
to ſuch perſon and uſes, as the huſband and wife or the ſur. 
vivor, or the executors or adminiſtrators of the ſurvivor ſhou!y 
appoint. ' 

The huſband and wife died, and the adminiſtrator bringing 
an action upon the bond againſt the truſtee, recovered judg. 
ment for the 200 J. penalty, and had the money paid him, but 
yet afterwards brought this bill againſt the truſtee, to compel 

him to ſurrender the copyhold to the uſe of the plaintiff, 


Infiſted for the defendant, that this bill did not lie, in re- 


gard the 200 J. the penalty of the bond was a ftated damage 


for the breach of truſt, and that the plaintiff had his election 
either to bring his bill to have the copyhold and a ſpecific 
execution-of the truſt, or might it he pleaſed ſue the bond and 
content himſelf with the penalty; but that there was no co- 
lour of reaſon, that the plaintiff ſhould recover the 200, 
on the bond and the copyhold too, which he was now en- 


deavouring to do. 


Lord Chancellor: There is no reaſon that the plaintiff ſhoull | 


have the 200 /. on the bond and the copyhold likewiſe ; but 
the defendant being a plain truſtee, and continuing a truſtee 
for the plaintiff, untill he has performed the truit muſt ac- 
count for the profits to the plaintiff, who has in equity a 
ſpecific right to the land, but in that account the 200 J. and 
interẽſt muſt be deducted, and the defendant the truſtee ta 
have an allowance for the ſame (1). | 


— 
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(1) Reg. Lib. B. 1725. fol. 76. It equity after having been compelled to 
appears that the defendant expreſsly pay the penalty of the bond at law | 
infiſted by his anſwer that he ought not but nevertheleſs it was decreed as aboſe. 


to be doubly vexed by being ſued in 
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Bennet verſus Davis. 


S. having married his daughter to one Bennet a tradeſ- 
7 * man in London, who was extravagant and in debt, the 
father makes his will, and deviſes the premiſſes in queſtion 
(deing lands in fee) to his daughter (the wife of Bennet) for 
her ſeparate and peculiar uſe, excluſive of her huſband, to hold 
the ſame to her and her heirs, and that her huſband ſhould not 
be tenant by the curteſy, nor have theſe lands for his life, in 
caſe he ſurvived, but that they ſhould upon the wiſe*s death 
goto her heirs, 


Soon after this the teſtator dies, and Bennet the huſband 
becoming a bankrupt, the commſſioners aſſign the lands in 
queſtion (being the lands thus deviſed) to the defendant Davis 
in truſt for the creditors; and upon Davis's bringing his 
ejectment, the bankrupt's wife by her next friend prefers her 
bill againſt Davis the aſſignee and her huſband, in order to 
compel them to aſſign over this eſtate to her ſeparate uſe. 

t was objected on behalf of the defendant the aſſignee, that 
he being a creditor, and having the law on his ſide, it would 
be hard to take the benefit of the law from him; and that tho” 
the teſtator might intend theſe lands for the ſeparate uſe of the 
daughter, yet that ſuch his intention was not executed accord- 
ing to law; foraſmuch as by law the huſband during the co- 
rerture was entitled to the wife's eſtate in her right; and tho? 
the teſtator might have deviſed the premiſſes to truſtees for the 
ſeparate uſe of the wife, yet the queſtion now was, not upon 
what he might have done, but upon what in fact he had done; 
and I mentioned the caſe of Harvey and Harvey, vol. 1. 125. 
where a man had deviſed goods of value to his daughter a feme 
covert for her ſeparate uſe, and it not being to truſtees, Lord 
Cowper apprehended it to be a caſe of difficulty, but declared 
his preſent thoughts were that the intention of the teſtator was 
againſt the rule of law, and void; and J urged, that the 
caſe of a deviſe of a legacy, or of a term to the wife for 
her ſeparate uſe might be good, becauſe theſe remained in 
the executor until aſſent, and equity would ngt compel the exe- 

cutor 


tradeſman 
decomes a bankrupt, yet the deviſed premiſſes not ſubjeR to the bankruptcy, 
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At the Rolls. 


2 Eq. Ca. Ab 
114. pl 6. 
One deviſe: 
lands in fee to 
his daughter be- 
ing a feme 60- 
vert for her 
ſeparate uſe, 
without ap- 
pointing any 
truſtees 3 the 
huſband is « 
and 
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truſtees. 


being in the caſe of a deviſe of land, which by the ſtatute 
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cutor to aſſent, whereby the intention of the teſtator ſhouly 
be diſappointed, but would continue the executor a tuo 
for the feme covert; whereas in the preſent caſe, the dent 
being of lands in fee to the wife herſelf, who by virtue of t}- 
will only, had an immediate title thereto, the huſband mul 
conſequently be entitled to the profits in her right, and | 
would be repugnant to the law to ſay, that he ſhould not tile 
the profits. 

That here was no truſt, the teſtator never having intended 
to truſt the huſband, and the wife could not be a truſtee for 
herſelf; beſides the huſband could not properly be a truſt: 
for the wife, they both being but one perſon, 


That all this ſtrained conſtruction was to do that which un 
againſt common right, (viz.) to create a ſeparate property in 
a feme covert; and I put this caſe : 

. Suppoſe I ſhould have rent-charge in fee, and my fon hat 
the land ſubject to the rent-charge, which ſheuld amount u 
near the value of the land, after which 1 ſhould deviſe the 
rent-charge to my ſon (who had the land) and ſay by my vil 
that the rent ſhould not be ſubjett to the debts of my fon, i 
this caſe the rent would be ſubject to his debts, in regard it 
would be merged, and yet this rent might have been given to 


ms uy Ss os, = oa] 


On the other hand the plaintiff's counſel would have read 
parol evidence to prove, that the teſtator did not intend theſe 
lands ſhould be liable to the huſband's debts. 


But the court would not permit ſuch evidence to be read, it 


muſt be all of it in writing. 


As to the chief point, the Maſter of of the Rolls took it to be: 
clear caſe, that it was a truſt in the huſband, and that there 
was no difference, where the truſt was created by the ad of 
the party and where by the act of law. 

If I ſhould deviſe that my lands ſhould be charged vith 
debts or legacies, my heir taking ſuch lands by deſcent would 
be but a truſtee, and no remedy for theſe debts or legacies but 
in equity ; ſo in the principal caſe, there being an apparent 
intention and expreſs declaration, that the wife ſhould enjoy 


theſe lands to her ſeparate uſe, by that means the huſband, 


who 
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«ho would otherwiſe be intitled to take the profits in his own nannt 5. 
right during the coverture, is now debarred, and made a truſ- * 
tee ſor his wife. 


And admitting the huſband to be a truſtee, then the argu - 
ment of the creditors having the law of their ſide was imma- 
terial; as if the bankrupt had been a truſtee for J. S. his 
bankruptcy ſhould not in equity affect the truſt-eſtate ; and 
that in this caſe, tho* the huſband the bankrupt might bo te- 319 3 
nant by the curteſy, yet he ſhould be but a truſtee for the 
heirs of the wife. 


Alſo when the teſtator had a power to deviſe the premiſſes 
to truſtees for the ſeparate uſe of the wife, this Court in com- 
pliance with his declared intention, will ſupply the want of 
them, and make the huſband truſtee ; and the defendant the 
aſſignee, who claiming under the huſband can have no better 
right (1) than the huſband, muſt join in a conveyance to a 
truſtee, for the ſeparate uſe of the wife. 


Which was decreed avcontinghy (2). 


_— 


2222 


(1) Vide Jacobſon v. Williams, ante Darley v. Darley, 3 Atk. 
1 vol. 382. Beſvil v. A ante, Jington v. Gill, 3 7 Term R 2 Ha note 


1 vol. 458, Lee v. Pricauz, 3 Bro. — Rep. 
(2) Reg. Lib. A. 1925, fol. 127. 381. 
Et vide Rolfe v, Budder, Bunb. 187. 


— 


> os —_— - -.-_ - = 
4 n 7 7 
ES - +u s 1 x - * * — 


1 


— 


3 j SO. *s p — — 
89 # #4 - Pad —* <> . 4 - l 
— 2 o 7 2 3 N = ** = _ « 1 5 


3201 


Caſe 92. 
Lord Chancellor 


KING. 


One deviſes 
lands to truſtees 
in fee in truſt 
to apply the 
profits until ſale, 
for the benefit 
of all his four 
children and the 
ſurvivors and 
ſurvivor of them 
equally, and on 
Further truſt, 
that as ſoon as 
th: truſtees 
Mall ſee neceſ- 
for the be- 
nefit of the 
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Doughty verſus Bull. 


R OBERT Doughty the plaintiff's father being ſeiſed ig 

fee of lands in Lincolnſhire, deviſed the ſame to truſtee; 
(his wife and ſon- in law) and their heirs in truſt to apply the 
rents and profits thereof until ſale, for the benefit of all hi 
children, A. B. C. and D. and the ſurvivors and ſurvivor of 
them equally part and ſhare alike, and on further truſt, tha 
as ſoon as the truſtees ſhould ſee neceſſary for the benefit of 
the children, they ſhould ſell the premiſſes and apply the mo- 
nies for the benefit of his children part and part alike, the 
ſhares of the ſons to be paid at twenty-one, and thoſe of the 
daughters at twenty-one, or marriage (1). 


: 


children they ſhould ſell the premiſſes and apply the money for the benefit of his four children, 
equally to be paid at twenty-one or mariage ; A. the eldeſt of the four children attained twenty- 
one and married and died without iſſue inteſtate, leaving a wife. Decreed the land being in all een 
deviſed to be ſold, tho' the time for ſale was left to the executors, was perſonal eftate, and A. f wi- 
dow muſt have a moiety of A,'s ſhare, and the profits of the land until ſale muſt go as the money 
arifing upon ſale would. | 
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A. the eldeſt ſon attained his age of twenty-one and died 
without iſſue and inteſtate, leaving a wife, upon which the 
plaintiff B. as heir brought a bill againſt the truſtees, praying 
that they might convey to the plaintiff the deceaſed brother 
ſhare of the fce ſimple and inheritance of theſe lands, and like- 
wiſe for a ſhare of the rents and profits of the premiſſes that 
had been received by the truſtees. 


The Mater of the Rolls decreed, that the lands being de- 


viſed to be fold were thereby rendered perſonal eftate, and 


that all the children were tenants in common, as well of the 
rents and profits accrued before the ſale, as of the money 


— 


(1) * And if any of his ſaid children * ſuch children, equally part and part 


«© ſhould die 


before their ſhares be- ** alike at the times aforeſaid.” Reg- 


% game due, then ſuch ſhare ſhould be Lib, A. 1723. fol. 558. 


« paid to the 


ſurvivor or ſurvivors of 


ariſing 
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aiding by the ſale, and that the wife of the deceaſed ſon 
ſhould have a moiety of the ſaid deceaſed ſon's ſhare as well 
of the rents received in her ſaid huſband's life-time as of his 
ſhare of the monies which were to ariſe by the ſale. Upon 
which an appeal was brought before Lord Chancellor King, 
ind it was objected that as to the rents accrued in the life of 
the eldeſt ſon, who was dead, theſe rents being directed to be 
for the benefit of all the children and the ſurvivors and ſur- 
nor of them, they were jointenants thereof, for which rea- 
ſon the widow of the eldeſt ſon ſhould not have a ſhare upon 
be ſtatute of diſtribution, and the ſubſequent words equally to 
i: divided part and ſhare alike, being only words of implication, 
2nd ſuch as in a deed would not make a tenancy in common 
e) mult give way to the expreſs words by which theſe rents 
were directed to go to the ſurvivor. 


Lird Chancellor : The rents before the ſale were to go in 
the ſame manner as the monies ariſing by the ſale, and all was 
to go in common. | | 
As to the other point (which was the chief) it was objected, 
that this queſtion was now purely betwixt the heir and admi- 
niſtrator, whether upon the words of the will this land was 
turned into perſonal eſtate or not? that the eldeſt ſon who 
was dead had left no creditor, and that the land was not ab- 
ſolutely and indefinitely directed to be ſold, but as ſoon as the 
truſtees ſhould fee it neceſſary for the benefit of the children 
and the truſtees being made defendants did by their anſwer 
upon their oaths ſay, that they thought it was not for the be- 
ueht of the children, that the land ſhould be ſold ; that the reſt 
of the children were infants, and could not judge one way or 
cher; and in point of reaſon it ſeemed not to be for the bene- 
fit of the children (as leaſt as yet) to have a ſale; for at preſent 
the children's proviſion was ſafer, while ſecured by terra firma, 
than when turned into money, which might lie dead and yield 
ao profit; and if put out, might be loſt upon an ill ſecurity 
whereas while it continued upon land, it could not be loſt ; 
nd tho it was true, that (regularly ſpeaking) lands deviſed 
to be fold are thereby turned into money, and conſtrued in 
equity as perſonal eſtate, yet that was not ſo in all caſes; as 
luppoſe lands were deviſed to be ſold for payment of debts, 
ad on the teſtator's death it ſhould appear, that the debts 

might 
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dee might be paid in a reaſonable time out of the profits, or by x 
ſale of a ſmall part only of the eſtate ; in the one caſe no pan 
of the land, and in the other but a ſufficient part thereof 
ſhould be fold, (1) and this in favour of the heir; ſo in the pri. 
cipal caſe, in favour of the heir and againſt the adminiſtrator; 
the land not being as yet ſold, nor thought proper to be ſold hy 
the truſtees nor decreed to be fold by che Court in the life of 
the eldeſt ſon, it ought as to the eldeſt ſon at leaſt to he 
eſteemed, as in fact and truth it was, a real eſtate. 

Lord Chencellor ; The rule being, that lands deviſed to be 
ſold are thereby made perſonal eſtate, this caſe is within ſuch 
rule; the lands are here deviſed to be fold, and only the 
time of the ſale left to the diſcretion of the truſtees ; wherefore 
this caſe being within the general rule, muſt be determine! 
accordingly. | 

Affirm the decree. 


_— 


Do ow - 


(1) Vide Cruſe v. Barley, poſt. 3 vol. 20. 


Caſe 93. Stephens ver/us Stephens. 


Lard Chencetier NE ſeiſed of a leaſchold eſtate for the life of A. held of 
KinG. the church, makes his will, and after ſeveral legacies de- 


2 Eq. Ca. Ab. Viſes an annuity out of the leaſehold premiſſes to B. for his 


. 1 life and directs that if B. ſurvives A. (the cui que vi 


ceſlui que vie of in the leaſe) then the teſtator's executor ſhall purchaſe the 
ek the de. leaſehold premiſſes for the liſe of C. the teſtator's kinſman; 


tor had ſhould and then deviſes that his executor out of the ſurplus of the 
vie, the teſta- 


xor'vexecutors Icaſchold and perſonal eſtate ſhall keep the premiſles in repair; 


— 000 hag but if the leaſehold premiſſes could not be ſo purchaſed, then 


for the life of he deviſes the ſurplus of the eſtatg to the plaintiff, and makes 


— J. S. his executor in truſt only, giving him a ſmall legacy, 


but if ſuch pur- 
— — — be made, then the ſurplus of his perſonal eſiate to go to another; whether ].5. 
takes any intereſt by the will, 

The executor purchaſed the leaſchold premiſles for the lik 
of C. and the queſtion was, whether the plaintiff or the de- 
fendant C. was entitled to the ſurplus of the profits thereof: 

For the plaintiff it was urged by the Solicitor General that 
as, if the leaſe could not be purchaſed for C.'s life, the plain- 
tif was then to have that money with which the purchaſe v 
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to have been made, ſo now the J aſe was purchaſed with the STzrziNs . 


teſtator's money, the plaintiff ought to have this leaſe, and * 
that the teſtator muſt intend ſo, otherwiſe he would have 
given the money, if not laid out in the purchaſe, to the de- 
fendant C. which the will had not done; that it was a very 
idle pretence for C. to claim the leaſe for no other reaſon but 
becauſe he was one of the lives for which the leaſe was taken, 
which could relate only to the duration of the leaſe, and did 
not import any benefit to the defendant, Alſo if there was 
no diſpoſition of the leaſe by the will, then the teſtator would 
have died inteſtate as to this leaſe, and conſequently it muſt 
have gone to his next of kin, according to the ſtatute of diſ- 
tribution of inteſtate's eſtates. 

Lord Chancellor: The plaintiff cannot have this leaſe, the 
deviſe to him being upon a contingency which never happen- 
ed, (viz.) if the leaſehold premiſſes could not be purchaſed 
for the life of the defendant, whereas ſuch purchaſe has been 


made by the executor, & 


zd, The executor cannot claim the leaſe, he being only 
executor in truſt, and having an expreſs legacy, neither does 
he in fact lay claim to the ſame. 


3dly, The next of kin will not be intitled thereto, it appear- 
ing that the teſtator did not intend to die inteſtate as to any 
part of his eſtate. But, | 


athly, The defendant C. is the perſbn intitled to the leaſe- 
hold premiſſes, this being the caſe of a Weſtern manor where 
it is the uſual way to put in a ſon's, a daughter's or a wife's 
life, by which it is meant to give the eſtate to ſuch a ſon or 
daughter, &c, and this the rather appears to have been a be- f 
neficial deviſe, becauſe in the deviſing clauſe the teſtator calls [ 325 ] 
tae defendant his kinſman, and here lighter words will ſerve 
to give the leaſchold premiſſes to the defendant, foraſmuch as 


* 

no other perſon can take them, and it is a dark will. 
ſe But afterwards upon a rehearing for the reaſons given by 
e the Solicitor General, the Chancellor reverſed his former de- 


cree, and held that by this will the plaintiff was intitled to 
the leaſe (1). | 


2 —— 
1 


- * — 
11 — 
> 


S & T = 


1 (1) Reg. Lib. B. 7725. fol. 454. 
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Caſe 94. 


Lord Chancellor 
Kix, 
Lord Chief 
Juſtice Evar. 
Lord Chief Ba. 
ron GIL WS ER. 


Sel Ca. in Cha. 
36. 
3 Eq. Ca. Ab. 


199. pl. 5. The King founds a ſchool, and endows it, and appoints governors who have the 12 
eſtate of the endowment veſted in them, and there are no expreſs words appointing them viſitors ; u. 
folved a commiſſion may iſſue to viſit and call to an account theſe governors, : 
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Eden ver/us Foſter, 


+ & HE free grammar ſchool of Birmingham was foundel 
by King Edward the 6th, who endowed the ſaid ſchoo, 
and by his letters patent appointed perpetual governors there. 
of, who were thereby enabled to make laws and ordinancs 
for the better government of the ſaid ſchool, but by the letten 
patent no expreſs viſitor was appointed, and the legal eſtate af 
the endowment was veſted in theſe governors, 


After a commiſſion had iſſued under the great ſeal to inſed 
the management of the governors, and all the exceptions he. 
ing already heard and over-ruled, it was now objected to thi 
commiſſion, that the King having appointed governors, had 
by implication made them viſitors likewiſe, the conſequence 
of which was, that the Crown could not ifſue out a commil. 
ſion to viſit or inſpe& the conduct of theſe governors, accord. 
ing to the expreſs words of Lord Coke in 10th Report, 31, « 
the caſe of Sutton's hoſpital. 


The matter firſt came on before Lord Chancellor Mac. 
field, and afterwards before Lord Xing, who defired the aſiit. 
ance of Lord Chief Juſtice Eyre, and Lord Chief Baron Gi. 
bert, and accordingly the opinion of the Court was now del- 
vered /eriatim, that the commiſſion was good. 


1/f, It was laid down as a rule, that where the King is four- 
der, in that caſe his Majeſty and his ſucceſſors are viſitors; 
but where a private perſon is founder, there ſuch private 
perſons and his heirs are, by implication of law, viſitors. 


2dly, That though this viſitatorial power did reſult to the 
founder and his heirs, yet the founder might veſt or ſubſtitute 
ſuch viſitatorial right in any other perſon or his heirs. 


3dly, They conccived it to be unreaſonable and of miſ- 
chievous conſequence, that where governors arc appointed, 
theſe, by conſtruction of law, and without any more ſhould be 
viſitors, ſhould have an abſolute power, and remain exemP* 
from being viſited themſelves. And therefore, 


4th 
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That in thoſe caſes where the governors or viſitors 


Bl | OE We 
oy it muſt be intended, where ſuch 


are ſaid not to be accountable, 


ernors have the power of government only, and not where 
they have the (a) legal eſtate and are intruſted with the re- 
ceipt of the rents and profits, (as in the preſent caſe) for it 
would be of the moſt pernicious conſequence imaginable, that 


any perſon intruſted with the receipt of rents and profits, and 
eſpecially for a charity, though they miſemploy never fo 
much theſe rents and profits, ſhould yet be unaccountable 
for their receipts ; this would be ſuch a privilege as might of 


itſelf be a temptation to a breach of truſt, 


326 


Forrn ov, 
Fos rz. 


(a) Vide Duke's 
Charitadle Uſes, 
page 68. cap. 6. 
the caſe of the 
hoſpital of Sut- , 
ton-Coldfield, 
and the like 
determination 
in the caſe of 
Hynſhaw and 
Pydwers verſus 
the Mayor and 
Corporation of 
Morpeth, 


Dake's Ch, 69. which the Chancellor and Chief Baron cited on this oceafion and affirmed to 


be law. | 

5thly, That the word [governor] did not of itſelf imply 
viſitor; and to make ſuch a conſtruction of the word againſt 
the common and natural meaning of it, and when ſuch a 
ſtrained conſtruction could not be for the benefit, but rather 
to the great prejudice of the charity, would be very unrea- 
ſonable; beſides, it would be making the King's charter ope- 
rate to a double intent, which ought not to be. 


6thly, Whereas it had been objected that the commiſſioners 
by this commiſſion had a power given them to make by-laws, 
by virtue whereof ſuch by-laws might be made as would de- 
ſtroy even the directions of the original founder, and the very 


end of the charity : 


E 


A power may de 
given to com- 
miſſioners to 
make — 
to regulate the 
charity, but 
where the power 
given to ſuch 


commiſſioners to make by-laws is too extenſive, it will be void only pro tanto. 


To this it was anſwered, that the power given to theſe com- 
niſſoners for the making of by-laws muſt be intended for the 
better regulating and preſerving the charities given, and not 
for the perverting or overturning them; and if the letters of 
commiſſion gave any larger power, they would be void only 
pro tanto z tho? it was obſerved with regard to the powers given 
by the preſent commiſſion, that they did not differ from ſeveral 
precedents of the like nature, which were all penned in the 
lame manner; as for inſtance, in the caſes of Winhourne, 
Haſagſtole, and Plymouth ſchools, in all which governors were 
appointed, but yet theſe ſchools are, and have been vilited ; 
ſo that the objection was over-ruled, and the commiſſion 
under the great ſeal reſolved to be well ĩſſued 


S 2 


Lord Chancellor 
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sir Barnham Rider verſus Sir Charles Wager 
& al", & e conr.' 


Dmiral Littleton by will dated 18 March 1713. deviſes 
to his wife ix houſes in Bury-freet, London, in the poſ. 


va 773. ſeſſion of in bar of dower, and ſubject to his legacies 


deviſed to his eldeſt daughter and her heirs one moiety of hu 
real eſtate, as alſo one moicty of his perſonal eſtate, and de- 
viſed to his younger daughter and her heirs the other moi 
of his real eſtate and alſo of his perſonal eſtate ; he deviſed to 
his godſon Fames Mafeers ſecond ſon of Sir Harcourt Maſter; 
g oo J. part of the money owing to him by Sir Harcourt; the 
reſt of the money owing to him by Sir Harcourt he gave to 
and amongſt all the reſt of the younger children of Sir H. 
court, the ſame to remain in Sir Harcourt's hands until the 
children ſhould be capable of receiving it z and the legacy 
or ſhare of any of them dying before ſuch time, to go to the 
ſurvivors and ſurvivor of them. 


Afterwards the teſtator married his eldeſt daughter to the 
plaintiff Sir Barnham Rider, giving with her a portion of 
g ooo. in money, and previous to that marriage, by articles 
dated the 28th of October 1717. covenanted to ſettle one 
moiety of all his rcal eſtate to the uſe of himſelf for life, re- 
mainder to Sir Barnham and his intended wife for their lives, 
remainder to the younger children of the marriage in tail gene- 
ral, remainder to Sir Barnham in fee, and alſo covenanted, 
that he would ſtand poſſeſſed of one moiety of all ſuch per- 
ſonal eſtate as he ſhould leave at his death, (ſubject only to hi 
debts and ſueh legucics as ſhould amount to 5000/.) in truſt 
for Sir Barnham and his ſaid intended wife for their lives, and 
aſterwards to be paid to their younger children, 


* Subſequent to this the teſtator made a codicil to his will 
thereby reciting, that he had by deed dated the ſame day, put- 
ſuant to a power, limited a jointure of 400 J. per annum to 
his wife for her life in bar of dower, and then gave hi. 
South-ſza ſtock (being about 3000 J.) to his youngelt daugh- 
ter, and confirmed his former will ſubje& to the articles 


made on the marriage of his daughter to Sir Barnbanm Rider; 
and 


% 
* 


1 6 . ww 
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and the teſtator having a debt due to him from one Batſon his 


brother-in-law of 300 J. by his codicil deviſed to this Batſon 
the money owing from him to the teſtator. 


After the making of this will and codicil, the teſtator ard 
his wife mortgaged the ſaid eſtate to one Clayton for 3000 J. 
about which time Sir Harcourt Maſters, who at the making of 
the will was indebted to the teſtator in about 1000/7. did 
at the teſtator's dere pay in this 1000 4. unto the teſtator. 


Alſo Batſon acquainting the teſtator that he would pay him 
in his debt, the teſtator thereupon ordered his agent to re- 
ceire the ſame from Ban, but to take no intereſt, 


After the making of this will, and in the life-time of the 
teſtator, the ſecond ſon of Sir Harcourt Maſters died, but Sir 
Harcourt's other younger ſons were then living, and made 
plaintiffs in the croſs cauſe, 


H-reupon the queſtions were, /, whether the younger 
children of Sir Harcourt Maſters were intitled to any part of 


teſtator after the making thereof, 


o ] 


fidue of it to C. 


but does not mention what the debt is which is owing from J. S. A. tecei tes the whole deb: in 
his life time, B. dies in the teftitor”s life-time : the teſtator's receiving in the debt in his own life. 


time is a agempt: not the legacy, s to the deviſe of the refiduum of the debt 


Kaerwiſe as to the certain legacy given to B. if B. had ſurvived the teitator, 


And as to this it was argued, that with reſpect to the 500 J. 
part of the ſaid debt given by the teſtator to the ſecond ſon of 
vir Harcourt, if the ſecond ſon had ſurvived the teſtator there 
might have been ſome rcaſon, that though the teſtator after 
the making of his will had received the ſame, yet the ſecond 
ſon of Sir Harcourt ſhould be intitled thereto, becauſe it 
was a certain (1) ſum of 500 J. which was given by the will 
to the ſaid ſecond ſon z and where a certain ſum is given out 


bare, the ſhare or legacy of him ſo dying (hall go to the ſurvivor ; the ſecond fon dies in the teſtator ? 


le time, this $001. given to the ſecond ſon ſhall not ſurvive. 


—— 


z but it may be 


A. deviſes cool. 
legacy to the ſe · 
cond ſon ot J. S. 
aad deviſes 
other legacies to 
the other tons 
of. 8. and de- 
c a, chat if 
any f the 
younger ſons of 
S. ſhould die 
fore they are 
capable of re- 
ceiving their 


(1) As to this diſtintion, vide v. Child, Amb>269. 4 urxer v. Mac- 
Savile v. Blocket, ante 1 vol. 779. At- gwire, 2 Bro. Cha. Rep. 108. Badrick 


1 General v. Parkin, Amb. 566. 
Ellis v. Valter, Amb. 399. Backuel 


S 3 


v. Stevens, 3 Bro Cha, Rep, 430. 


of 


* * 
— r 29 — * _ - 
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—_— - * ä — — — 


J 331 ] 


De Term. 8. Hill. 1725. 


of any fund, if the teſtator himſelf in his life- time receives i, 
whereby his perſonal eſtate is increaſed, this muſt be made 
good to the legatee out of ſome other part of the perſong 
eſtate; but where the thing given is ſpecific, (viz.) ſuch 
a debt, or the reſidue of the ſaid debt, and the teſtator himſelf 
afterwards reccives in this debt, as the deviſe 1s ſpecific, and 
the thing in ſpecie by the act of the teſtator does not continue 
to have any ſubſiſtence, this is properly and reaſonably an 
ademption of the legacy; and that it is a material diſtinc ion 
where the teſtator (1) himſelf calls in a debt which he ha 
deviſed by his will, and where the debtor unprovoked or un- 
called upon pays it in; for in the latter caſe it cannot be ſaid to 
be the act of the teſtator, and therefore would be no ademption 
nor revocation of the will ; but in the former caſe (and which 
was the preſent caſe) the admiral called for the debt from Sir 
Harcourt, and having reccived it, and the legacy of the reſidue 
to the younger children of Sir Harcourt being ſpecific, the 
teſtator himſelf had by his own act put an end to the legacy 
and extinguiſhed the ſame. 


And though objected that by this will it was declared, that 
if any of the younger children of Sir Harcourt Maſters ſhould 
dic before they were capable of receiving their ſhare, then the 
ſhare or legacy of him or her ſo dying ſhould go to the ſur- 


vivors or ſurvivor; 


Yet the Court took it, that this muſt be intended if the le- 
gatee ſhould have ſurvived the teſtator, ſo that the right to 
the legacy became veſted in him, and that in ſuch caſe only 
the ſurvivor ſhould take; but that where the legatee died 
in the life of the teſtator, as nothing could ever veſt in the 
legatee, ſo neither could it ſurvive (2) from him; but at the 
ſame time the court admitted, that where a deviſe is to 4. 


(1) So, Orme v. Smith, 1 Eq. Ca. Ab. Vez. 623. Attorney General v. Park, 


$02. c. 2. 


165. Birch v. Bukey, Moſ. 373. Par- 401. Afoburner v. 
tridze v. Partridge, Ca. temp. Tal. 228. 


Crockat v. Crockat, ante Amb. 566. A v. Lifter, ** 
acowire, 2 Flo. 


Cha. Rep. 108. Humphrrys v. Hun. 


Sed contra, £:»/! of Themond v. Earl of phreys, in Cha. 24 July, 1 89. 


Suffolk, ante, 1 vol. 464. Ford v. Fle- 


(2) Sed vide /erkins v. Micklethawoaitr, 


ming, polt. 469. Ajbton v. Aſhton, poſt. ante, 1 vol. 274. Willing v. Boi, 


3 vol. 386. 


Drinkevater v. Falconer, 2 poſt. 3 vol. 113. 6 
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for life, remainder to B. and A. dies in the teſtator's life-time, Ry 1 
B, ſhall take preſently ; or if a deviſe be to 4. (a) and B. (a) Sho "poet 
and A. dies in the teſtator's life-time, and then the teſtator Sik. 238. 
dies, there B. ſhall have the whole ; for theſe caſes ſeem to 

de within the plain intention of the teſtator; bur in the prin- 

cipal caſe it was quite a ſtrain, to ſupport a legacy given out 

of a fund which the teſtator himſelf had by his own volun- 

tary ad put an end to; for which reaſon Lord Chancellor de- 

cared that all theſe legacies to the younger children of Sir 

Harcourt Maſters were extinct, and ſhould not be made good; 

and upon this point were cited Raymond 335. Paulet's cafe, 


gwinbeurne 7 part cap. 20, 447+ and the caſe of (5) Orm v. (4) 2 Vern.6$1, 


Abridyment of 


Smith, Cafes in Equity, 
302. 


o 2d, As to the point where the teſtator deviſed to Botſon 1 
2 R „A. by will 
the money which he owed to the teſtator, and which he after- gives the debt 
wards himſelf received, Lord Chancellor ſaid this allo was clear; — to _— —_ 
for though the evidence was not ſo ſtrong as to the teſtator's himſel! in his 
$5 1 life-time; this 
calling in the money, yet there did not appear to have been j, an ademption 
ay intention in him to forgive any thing but the intereſt of of the legacy: 
this debt, and that this was intended to be no more than a C "332 4 
releaſe by a will, which though not in (1) ſtrictneſs a releaſe 
(for it being by will could operate only as a legacy, and muſt 
be aſſets, and liable to pay the debts of the teſtator) yet it 
ſeemed only intended as a releaſe by his will, which intention 
was altered by the teſtator's conſenting in his life-time to 
receive the debt himſelf, and the will intimated no more than 
that the teſtator's executors ſhould not after his death give any 
trouble or moleſtation to Ban for this debt; and therefore 
as to this legacy claimed by Batſen, the coutt declared that it 


was alſo extinct. 


The next point was concerning the moiety of the real eſtate 
of Admiral Lirtleton, which he covenanted to ſettle to the uſe 
ok himſelf for life, remainder to the uſe of Sir Barnbum 


Ryder, &c, 


eee 


* 1) Vide Elliet v. Davenport, ante, 1 vol. 83. Sibtherp v. Moxem, 3 Atk. 
0, 


84 And 
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Rrors v. 
Waors. 


One deviſes to 
His wife fix meſ.. 
ſuages, and the 
ret ot his real 
eſtate equally to 
his two daugh 
ters in fee, and 
afterwards on 
the marriage of 
his elit daugh- 
ter he c ,nante 
to ſettle one mo- 
je y on her and 
her huſband ; 
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And it was inſiſted, and ſo held by the court, that though 
this was but a covenant, and therefore at law no reyoeation 
of the will by which the teſtator had diſpoſcd of his real eſtate 
yet that the ſame being for a valuable conſideration, was in 
equity tantamount to a conveyance, and conſequently in equit 
(1) a revocation of the will, as to the moiety of the ſix houſes 
* deviſed by the teſtator to his wife ; ſo that the plaintiff Sir 
Barnham Rider was intitled to one clear moiety of the tei 
eſtate, and to an account of the rents and profits thereof from 
the death of the teſtator. But, 


the de viſe of the fix houſes ſhall be good, and ſubſiſt out of the remaining moiety. 


[*333 “J 


As to the ſix houſes deviſed to the teſtator's wife, it being 
the teſtator's intention that ſhe ſhould have them, the court 
held that ſhe ſhould have a ſatisfaction out of the remaining 
moiety, and that the wife ſhould not ſuffer by the marriage 
articles, there being enough out of the other moiety to ſupply 
and ſatisfy the deviſe of the ſix houſes to her; although on the 


other ſide it was objected, that the wife having a jointure of 


A. has two 
daughters, B. 
und ©, and de- 
viſes one muiety 
of his real and 
perſonal eſtate 
to B. the other 
moiety of his 
rea! andperſonal 
eſtate to C. and 
afterwards A. 
in conſideration 
of marriage co. 
venants to ſettle 
n mojety of his 
real eſtate upon 
the huſbandthat 
marries B. the 
huſb ind hall 
Have one moiety 
by the ſettle- 
ment, and the 
wite the moiety 
of the other mo- 
jety by the will. 


(#) 2 Vern. 115. Preced. in Chan, 183. 


400 J. per annum made to her, there was the leſs reaſon for 
the court to ſtrain any thing in her favour againſt the co-heir 
the youngeſt daughter, who was left but indifferently provided 
for, the remainder of this 400 J. per annum jointure being to 
go over, after the jointreſs's death, to collateral heirs male. 


In the next place, as to the other moiety of the real eſtate, 
it was decreed, that the teſtator's widow was to have for her 
life ſix houſes part thereof, and the reſidue of ſuch moicty ſub- 
ject to the wife's eſtate for liſe in the ſix houſes, to be divided 
in moieties, one moiety thereof to go to the elder daughter, 
and the other to the younger; and though it was inſiſted, that 
it appeared to be the plain intention of the teſtator that both 
daughters ſhould have equal portions by the 5000 J. in money 
given to the eldeſt daughter on her marriage, and the 5000/. 
which the tcſtator reſerved power to diſpoſe of in legacies by 
his will, and that it was a very (a) common caſe, where a 
man by will gives a portion of 1000 J. to one of his daughters, 
and afterwards lives to marry that daughter, and gives ket 
1000 J. or ſome greater portion, to conſtrue ſuch portion to 
go in ſatisfaction and diſcharge of the legacy, it being #5 f 


—— — 


—_—— 


( 1) So, Cutter v. Layer, poſt. 624. 


the 


De Term. S. Hill. 1725. 


the teſtator had himſelf paid his own legacy in his life-time z 


and that it was within the ſame reaſon in the preſent caſe, 
where the teſtator by his will gave a moiety of his real aud 
perſonal eſtate, to his eldeſt daughter, and afterwards in his 
life-time upon her marriage, gave her a moiety of his real and 
perſonal eſtate, that this ſhould be a ſatisfaction and payment 
of the legacy: (1) 

Yet to this the Lord Chancellor ſaid, that though it might be 
the intention of the teſtator, it was nevertheleſs going too far 
from plain words; and this caſe was the ſtronger, in regard 
that after the teſtator had entered into theſe articles for the 
giving half his real and perſonal eſtate to the plaintiff Sir 
Barnbam Rider, he executed a codicil whereby he confirmed 
his will ſubject to the articles; which confirmation was a re- 
publication (2) of his will, and as if he had wrote it over 
again, or had afterwards for a valuable conſideration aſſigned 
over a moiety of his real and perſonal eſtate to his eldeſt 
daughter, by which the ſaid moiety thus diſpoſed of did no 
longer continue any part of the teſtator's eſtate, ſo that the 
teſtator afterwards by deviſing a moiety of his real and per- 
ſonal eſtate, muſt be intended to have meant the remaining 
moiety only, and to have divided that moiety into moieties, 

5thly, It being urged that the teſtator Admiral Littleton and 
his wife having joined in the mortgage by leaſe and releaſe 
and fine, this was a revocation of the admiral's will : 

Lord Chancellor, replied, that it could only be a revocation 
pr» tanto (3). | 

6thly, It was contended that this mortgage being a debt, 
muſt be paid out of the perſonal eſtate, nay that it ſhould be 
paid out of the perſonal eſtate prior to the ſpecific legacies, at 
leaſt before the pecuniary legacies, and it was ſaid to have been 
determined (a), that a mortgage ſhould be paid out of the 
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River . 
WAS. 


One by deed 
and fine mort- 
gazes, this a 
revocation of 2 


will only pro 
tanto. 


L335 ] 


NS 


(1) Vide Hartop v. II Pitmore, ante, Lord Momfart, 1 Vez. 485. 
1 vol. 681. (3, So, Dork v. Store, 1 Salk. 158. 
(2) Vide Acherley v. Vernon, Com. Perkins v. Walker, 1 Vern. 97. Hall v. 
Rep. 381. ard 3 Bro. P. C. 107. Pe. Dunch, 1 Vern. 329. 342. P. en v. 


ter v. Fetter, 1 Vez. 437. Gibſon v. Freeman, 3 Atk. 748. 


e) This as determined in the caſe of Ball v. Ball, by Lord Macclcs = in 1720, 


perſonal 
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9 Kg perſonal eſtate, in preference to the cuſtomary or orphanage 
part by the cuſtom of Lenden; which laſt was admitted by the 


The yorfenel rt, becauſe the cuſtom of London cannot take place tit 
eſtate of a free after the debts paid, however it was afterwards admitted 


- ping . counſcl on both ſides, that the land being made by the teſtz. 
mortgages, pre- tor himſelf a fund for the payment of the mortgage- money, 
1 though the ſame ſhould be eaſed againſt an adminiſtrator «© 


cuſtomaty or 


— reſiduary legatee, yet it ſhould not be eaſed ſo as to difappoint 
Giduary legatee, any of the debts, or even (1) legacies given by the will, either 


but not againſt . 2 
apecunizy or fpecific or pecuniary, 
ſpecific legatee. 


— 
— — 


(2) So, Tipping v. Tipping, ante 1 vol. 694. Davis v. Gardiner, ante 190, &. 


Caſe 96. | Cheſter ver/us Painter. 
— P ON an appeal to the King in council from a deeree in 
2 Eq. Ca. Ab. the court of Chancery in the iſland of Antigua: 

313. pl. 21. 


375. pl. 24. 560. pl. 6. One deviſes a third of all his eſtate whatſoc ver to his wife, and two third 
of al! his real and perſonal eftate to his ſon J. 8. and his heirs z the wife has but an eſtate for lite in 
the third part of the rel eſtate, the word © eſtate being intended to deſcribe the © thing“ only, and 
not the . intereſt“ in the thing, and when the teſtator intends to paſs a fee, he adds the word © hn 


to the word d eftate.” | 
The caſe was: One John Painter ſeiſed in fee of a real 
eſtate, and poſſeſſed of a perſonal eſtate in June 1711, made 
L 336 J his will, and thereby gave and bequeathed one third part of 
all his eflate «vhatſoever to his wife Anne, and deviſed to his ſon 
Jobn Painter and to his heirs two thirds of all his real and per- 
ſonal eſtate, upon condition to pay his debts; and gave to 
- F. 8. the ſum of payable at twenty-one, and in the 
mean time he to have the yearly ſum of which did not 
amount to the intereſt of the legacy given to him. J. S. died 
under twenty-one, and his executors demanded the legacy pre- 
ſently. 


In the privy council were preſent inter a/” the Lord Chief 
Juſtice Raymond, Sir Foſeph Jetyll Maſter of the Rolls, and 
the Lord Chief Juſtice Eyre; and the queſtions were, 


I, 


MK = = . 


ere. 
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if, Whether the wife, to whom the third part of all the — 
reſtator's eſtate whatſoever was deviſed, ſhould have an eſtate 
in fee, or only an eſtate for life? (1) 

24h, Whether the wife ſnould have a third part of the per- 
ſonal eſtate free from the debts, or only a third part of fo 
much as ſhould remain after payment of debts ? 

zdy, Whether the executor of J. S. ſhould be paid this hey nnd ns a. 
legacy preſently, or wait until ſuch time as J. S. would, if of 25, A. dies 


be had lived, have attained his age of twenty-one. — — , Fin 


not have the le- 
gacy until ſuch time, as A. ſhould have come to 21, if he had lived. 


As to the firſt, the Chief Juſticet and the Maſter of the Ralls 
without difiiculty held, that by the deviſe of a third part of 
all the teſtator's eſtate whatſoever the land did paſs, as well 
as the perſonal eſtate by virtue of the word [whatſoever]; 
but they conceived that the wiſe ſhould have but an eſtate for 
life therein, the word [eſtate] being rather a deſcription of 
the thing itſelf, than of the teſtator's intereſt in it; and by the [337 ] 
next clauſe it appeared, that where the teſtator intended | 
to give a fee, there he took care to add the word ſheirs] to 
the word [eſtate.] + 
But as to the other two points, the Zudges and the Maſſer 
of the Rolls took time to conſider, and having met together, 
they all agreed, and Raymond C. J. delivered it as their una- 
nimous opinion with regard to the ſecond point, that the 
widow ſhould have her thirds not liable to the debts, they 
being by the expreſs words of the will fixed upon the other 
two thirds, by which the deviſe to the wife was rendered 
clear; and upon this point were cited Dy. 59. . 164. a, 
Goldb, 149. | 
As to the third point they likewiſe held unanimouſly, that * poſt, 
» Laundy v. 


the executors of the legatee ſhould (a) wait for their legacy Willems, 464 


the diſtinction 


there taken between the executors or adminiſtrators of a legatee dying before the day of payment, 
an the deviſe: over. | 


© ——— 
— 


+ But lee the cate of 7bber/on v. Beckwith, where the deviſe was, of all my 
(fate to A. for life, and to 7. D. after her death, he taking tho teltator's name, 
and if he refuſed, to M. B. and her heirs fer ever. The Mafer of tbe Rolls held 
T. D. took only an eſtate for lite; but 11 Hic. 1735, Lord Telbet was of opinion 
7. O. had a fee, and varied the decree at the Rolls, Ca. temp. Lal. 1 57. 


(z) On this head vide Bar v. Eag worth, poſt. 523. 
until 
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Cars . 
PAINTER» 


( 333 ] 


aſe 97. 
Lord Chancellor 


Krns. 


2 Eq. Ca, Ab, 


441. pl. 45 
In the caſe of a 
will, tho? an ex- 


De Term. S. Hill. 1725. 


until ſuch time as their teſtator ſhould, in cafe he had 

have attained twenty-one, it being unreaſonable that the cr. 
ecutors of J. S. ſtanding in his place ſhould be in a beugt 
caſe than J. S. himſelf would have been, had he been living; 
and it was to be preſumed that the firſt teſtator had made 
computation of his eſtate, and conſidered when the ſame wou 


beſt bear and allow of the payment of this legacy; and there. 


could be no reaſon given why an uncertain accident ſhoul! 
accelerate the payment of this legacy before the time which 


was at firſt intended for that purpoſe. See in ſupport of tis 


reſolution, 2 Fern. 94, 199, but 1 Le. 277. Lady Lodge; 


caſe, contra. 


The above caſe was reported to me by the Right Hon. Si 
Jaſeph Jil Maſter of the Rolls. 


Attorney General ver/us Hooker, and Somner 
verſus Hooker. 


HIS ſuit (inter a/”) was for a diſtribution of the ur- 
plus of a perſonal eſtate : 


preſs legacy to be given to the executors, yet if a legacy is alſo given to the next of kin, this is equal) 
® bar to the next of kin, as to the execu;ors; and therefure if the ſurplus be not diſpoſed of by the 
will, the executors ſhall have it. Qu. 


The caſe was: One having a ſiſter, who was next of kin, 
and having ſeveral ſums of money in the South-ſea and Bank, 
made his will, whereby he deviſed 100 J. per annum to his 
ſiſter for life, and the reſidue of his bank-ſtock to his exc- 
cutor, and deviſed ——— fer annum out of his South-ſea ſtock 
to remainder of his ſaid ſtocks to he deviſed 
the ſurniture of his houſe to his executor and the heirs of his 
body, giving an expreſs legacy of a ſum of money to his ſiſter, 
and making one who did not appear to be any relation to hin 
executor ; but there was no diſpoſition of the ſurplus of his 
perſonal eſtate. On the death of the teſtator, the queſtion 
was, how the reſidue of the perſonal eſtate ſhould go ? 


Inſiſted by Mr. Lutzwyche and Mr. Talbot on behalf of the 
ſiſter the next of kin, that here being an expreſs legacy to the 
executor, it neceſſarily implied that he was to have no more, 
expreſſio unius eft excluſic altcrius, the executor could not hate 
2 40 


Py —_— m eo 0 > m- 
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ol and fume ; and tho? the ſiſter had an expreſs legacy as well 
+ the executor, yet this did not bar the next of kin from 
king (under another will) by the ſtatute of diftribution z 
at in moſt of the caſes which had been decreed where the 
-ecutor had an expreſs legacy, the next of kin had one 
oo, which yet was no objection againſt letting ſuch next 
of kin into a diſtribution z they admitted the caſe of Ball and 
Sith in Lord Harcourt's time, where the teſtator marrying the 
widow and executrix of one Atkins, who as executrix was 

fled of a conſiderable quantity of plate, and the teſtator 
Smith by his will gave to his ſaid wife all the plate and goods 
which he had with her, and made her executrix, without diſ- 
poſing of the ſurplus; this being in the caſe of a wife, Lord 
Harcourt decreed the ſurplus to her ; but they obſerved at the 
{ame time that the plate and goods were what ſhe already had 
25 executrix of her former huſband, and therefore the deviſe 
thereof to her was in ſtrictneſs void; that according to Lord 
Mccclesfield's opinion every executor was but a truſtee, and 
that if an exccutor dies inteſtate all the perſonal eſtate the pro- 
perty whereof is not altered, will go to the (a) adminiſtrator 
4 bonis non, Oc. and not to the next of kin to the executor, 
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ATTORNEY 
GrntarAL . 
Hoot za. 


L339 4 


| (a) See the cafe 
of the Duke of 
Rutland verſus 
Ducheſs of Rut- 


land, ante 97, and Farrington verſus Knightley, vol. 1. 55Þ 


Seliciter General contra : It is a very ſtrange conſtruction 
that becauſe the teſtator not knowing (perhaps) how far his 
perſonal eſtate will hold out, gives in all events an expreſs 
legacy to his executor, therefore the latter ſhall not have the 
rclidue as executor : ſurely he ſhall; bat in this caſe it is 
the ſtronger, ſince as to theſe ſtocks out of which particular 
annuities are given to ſome perſons for their lives, the re- 
mainder is deviſed to the executor, which ſhews that the re- 
mainder of the whole was intended to go to him; and it is 
like the caſe of the Ducheſs of (b) Beaufert, where the late Duke 
of Beayforr gave the uſe of his plate to his wife for life, and 
ater her death gave the plate to his grandſon (afterwards Duke 
of Beaufort) and made his wife executrix, without diſpoſing of 
the ſurplus of his perſonal eſtate; whereupon tho' the court of 
chancery decreed the ſurplus to go to the next of kin, yet the 
Houſe of Lords reverſed that decree and gave it to the wife. 

Lird Chancellor: I could with an act of parliament was 


made to reduce this point to a certainty, for if it were once 
ſettled 


(5) See Farring- 
ton verſus 
Knightley, ubi 
ſupra. 


( 349 ] 


34⁰ 


Arroa nv 
San At v. 


(a) See the Of- 
fice of Executors 
chap. 1. pages 
4th and 5th, ex- 
preſs to this 


purpoſe. 
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ſettled either way, it would be well enough; but in the pre. 
ſent caſe, if the expreſs legacy to the executor be allowed to ex. 
clude him from taking the ſurplus, by the fame reaſon the ei. 
preſs legacy to the next of kin will bar (1) her likewiſe; ad 
then, here being excluſion againſt excluſion, the law mug 
take place, and the executor have the ſurpius as executor, 


As to what has been urged, that if an executor dies intel. 
tate, all the perſonal eſtate, the property whereof is not altered, 
ſhall go to the adminiſtrator de honis non, &c. and not to the 
next of kin of the executor; this is true, becauſe from the 
time the executor dies inteſtate, the firſt teſtator dies inteſtate 
alſo, and it was the executor's own fault that he did not, 14 
he might, alter the property. 


But the law ſays, and the general notion of mankind is, 
that the making a man executor, is giving him (a) all, which 
is the leſs to be wondered at, when it is conſidered that per. 
ſonal eſtates were not near ſo large formerly as they are 2 
preſent. | 

Accordingly it was (2) decrced in the principal caſe, that 
the executor ſhould take the ſurplus as executor ; tho' Mr, 
Luteuyche ſaid this would thake many precedents (3). 


(1) Harper v. Lee, Moſ. 3. ſed con- the name of Somner v. Hooker. | 
tra. Wheeler v. Sheer, Moſ. 288. An- (3) Vide Farrington v. Kiuightly, 
drew v. Clark, 2 Vez. 162. ante, 1 vol. 544. 

(2) Reg. Lib. B. 1725. fol. 469. by 


[ 341 ] 
Caſe 98. 
Lord Chancellor 

KING. 

An annual ſum 
ſecured for the 
wife's pin -· mo- 
ney for her ap- 
parel and ex- 
pences ; it they 
cohabit together 
and the huſband 
maintain ber, 
the arrears of 
pin-money are 
not recoverable. 


Thomas verſus Bennet. 


PON a marriage ſettlement pin- money was referred 

for the wiſe, (viz.) 50 J. per annum for her apparel and 
private expences, ſecured by a term for years; the huſband 
died and ſoon aſter the widow died, upon which her executors 
demanded in equity 500 /. for ten years arrears of this pin- 
money; but it appearing that the huſband maintained her, 
and on the other hand there being no proof that ſhe had ever 
demanded the pin- money, this claim was diſallowed (3). 


— nanny 


— — 


(1) Vide Powell v. Hankey, ante 84. * 
| | a) 
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adly, (Later al) the caſe was, that Bennet marrying Mary 
ge aiece of the teſtator Thomas, the latter by marriage ar- 
ticles agreed that he would at the time of his death leave de- 
viſe or otherwiſe convey, lands and tenements of the yearly 
value of 307. tothe heirs of the body of his niece Mary Bennet 
by her ſaid huſband and to their heirs, provided that if there 
ould be more than one child of the marriage, then the teſtator 
Thumas ſhould be at liberty to diſpoſe of this 30 J. per annum 
to ſuch of the children of the niece as he ſhould think fit; and 
in the beginning of the articles it was (aid to be for the better 
Arancement of Bennet and his intended wife, and the iſſue of 


the marriage. 


The teſtator Thomas died, Bennet and his wife were living 
and had ſeven children, and demanded for the children the 
zol. per annum with the arrears thereof from the death of the 


teſtator Thomas. 


Objected, The 301. per annum is to be left to the heirs of 
the body of the niece Afary by Bennet, & nemo oft heres vi- 
wntic, ſo that this 30 J. per annum is not to commence until 
after the death of the niece Mary, at which time all her chil- 
dren may be dead, conſequently it is uncertain, whether the 
viece Marz will then have any heir of her body by Bennet, or 
or who will be that heir. 


Ld Chancellor: This is a caſe of articles, in the conſtruc- 
tion of which the Court has a much greater latitude than in the 
conſtruction of limitations of eſtates : thus in the caſe of (a) 
marriage articles to ſettle lands on the huſband and wife for 
their lives, remainder to the heirs male of their bodies, it ſhall 
be underſtood to have been intended the firſt and every other 
ſon; ſo here the words [heirs of the body of the niece by her 
huſband] ſhall be conſtrued (1) children, and the rather, be- 
cauſe it is ſaid juſt afterwards, and to heir heirs, whereas if 
there be a ſon of the marriage, it muſt be his heirs alone that 
muſt take; and tho? in cafe there had been only daughters, 
the words [their heirs] had been proper, yet here are ſons, 
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TnomAs . 
BEAN ET. 


* 


Court of equĩty 
has a latitude in 
the conſtiuction 
of articles. 

(a) Vide vol. 1. 
Bale v. Cole- 


many 145. 


Where the words 
_ of the 

ies of the 
huſband and 
wife and their 
heirs] ſhall be 
conſtrued chile 
dren. 


— — 1 


(1) Vide Lo veday v. Hophins, Amb, 273. 


and 
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Tronas . 
Panaar. 


( 343 ] 


Where there is 
a proviſo in a 
will that in caſe 
what is left to 
one daughter 
ſhall exceed in 
whue what is 
given to ano- 
ther, the former 
ſhall re fund 

pro tanto; what 
is given to either 
of the daughter's 
children is to be 
looked upon as 


given tot 
daughter . 


A legacy given 

to J. S. ſhall not 
be taken to be a 
ſatisfaction of a 
ſubſequent debt. 
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and it cannot be intended that the proviſion was for daughter 
only, when not ſo expreſſed, and the proviſo that reſerves x 
power to the teſtator Thomas the uncle, if he thought fit, to 
give preference to any of the children before the reſt, ſhes; 
that all the children were to take, unleſs the teſtator Tena: 
the uncle ſhould think proper to interpoſe, and make an ap. 
pointment of the 3o/. per annum to any one of the children; 
moreover the preamble of the articles was, that the iſſue ſhould 
be advanced as well as the huſband and wife, for which reaſon 
all the children of Bennet by his wife Mary that were born a 
the time of the teſtator's death, ought to take this 30. fer 
annum, and arc intitled to the arrears from the death of their 
uncle the teſtator Thomas. 


' 2dly, There being .a clauſe in the teſtator Themar's will 
that if the eſtate given by his will to his younger niece An 
Le-wwellin, ſhould prove of greater value than what he had be- 
fore given to his niece Mary Bennet, then ſo much ſhould be 
taken from his niece Anne Lewellin, and be refunded to his 
eldeſt niece Mary, as would make them equal ; it was there- 
upon objected, that what the children of Mary were intitled 
to by the ſaid marriage articles could not be taken as given 
to Mary. 


But Lord Chancellor interrupted the counſel in this, declar- 
ing it to be clearly his opinion, that what by the marriage 
articles was provided for the children of Mary by her friends, 
ought to be looked upon as part of the proviſion for Mar, 
and as done for her; ſince it was doing that for her children 
which otherwiſe ſhe or her huſband Bennet would have been 
obliged to do themſelves. 


4thly, Here being a legacy of 1001. given to the executor, 
and the teſtator having afterwards contracted a debt of 250. 
with the executor (who was an attorney) for fees and buſinels 
done, reſolved without difficulty that this debt being contraQt- 
ed ſubſequent to the will, the legacy could be (1) no ſatisfac- 
tion for the ſame. 


* 


(1) So, Cranmer's caſe, 1 Salk. 08. ler v. Fowler, poſt. 3 vol. 355 


Cbauncey s caſe, ante, 1 vol. 409. d- 


DE 


Term. Paſchæ, 1726. 


Keylway ver/us Keylway. 


OBERT Keylway died inteſtate, leaving a wife and 

no child, and leaving a mother, three brothers, a ſiſter, 
and two nieces, the children of a deceaſed brother, and poſ- 
' {-fed of a conſiderable perſonal eſtate, and the queſtion be- 
ing touching the diſtribution thereof : 


Caſe 99. 


Lord Chancellor 
Kins. 
Oilb. Rep. 189, 

I 


90. 
1 Stra. 710. 
2 Eq. Ca. Ab. 
441. pl. 47. 
442. pl. 48. 
By the ſtatute of 


1 Jac, 2. Cc. 17+ if after the death of the father any of bis children ſhall die inteſtate without wife 
or children, every brother and ſiſter and their repreſentatives ſhall have an equal ſhare with the 
mother. The caſe was, after the death of the father the ſon died inteſſate leaving a wite, and with- 
out children, but leaving a mother, brothers and a fiſter, and two nieces the children of a deceaſed 
brother. Reſolved that this was within the ſtatute, and that the inteftate's wife ſhould have but one 
moiety 3 and as to the other moiety, that the inteſtate's brothers and ſiſter, &c, ſhould come ia for 


au equal ſhare thereof with the mother, 


1f, It was admitted by all, that the inteſtatc's wife was to 
have one moicty of his perſonal eſtate by the ſtatute of diſtri- 
bution, 22 & 23 Car. 2. cap. 10. ſo that the only difficulty 
was, as to the remaining moiety, whether the inteſtate's 
mother as the next of kin ſhould have it, or whether the in- 
teſtate's brothers and ſiſter, Ec, ſhould come in for their ſhares 


thereof equally with the mother? 


Odjected on behalf of the mother, that by the ſtatute of 
diſtribution the mother as next of kin was intitled to this re- 
maining moiety juſt as the father would have been, and that 
the brothers and ſiſter, &c. could not be thought to be of equal 
degree of kindred to the inteſtate with the mother; quod fuit 
enceſſ” per cur. 


Then it was inſiſted, that this caſe was not within the ſtat, 
of Fac, 2. c. 17. ſet, 7. the words of which are, © that if 
* aſter the death of the ſather any of his children ſhall die in- 
© teſtate without wife or children in the life-time of the 
mother, every brother and ſiſter and the repreſentatives of 
them ſhall have an equal ſhare with the mother ;” for that 
in this caſe the inteſtate having a wife, it was nut within this 

Vor. II, 14 latter 
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Kryrwarsy, 
Kro. 


L 346 ] 
(a) See the caſe 
of Richardſon v. 
Spraag, vol. 1. 
43+ 


would all go to the inteſtate's own children; and therefore the 
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latter ſtatute, which is to take place only in caſes where the 
mother before the making thereof would have gone away with 
the whole perſonal eſtate ; whereas here ſhe would take but 
half. | 

It was admitted to be true, that the words of the ſtatute Are 
in the disjunctive, (v.) if after the death of the father the 
child dies without wife or iſſue, that then every brother and 
ſiſters, Sc. ſhould have their ſhare equally with the mother; 
which word [or] might be thought to imply, that in either of 
theſe caſes the brothers and ſiſters, &c. ſhould be admitted to 
ſhare with the mother. 


But that was impoſſible ; becauſe if after the death of the 
father the child ſhould die leaving no wiſe, but leaving children, 
it was impoſſible that the brothers and fiſter or the mother 
ſhould any of them have a ſhare of the inteſtate's eſtate, which 


word [or] ſhould be taken for [and] as is (a) done in a prezt 
many caſes; from whence it was concluded, that this caſe 
was not within the ſtatute of Jac. 2. but reſted upon that of 
diſtribution, Car. 2. by which the mother as next of kin took 
one moiety, and the wife wonld be intitled to the other, 


But | 

| Lord Ghancellor decreed the contrary, holding the intention 
of the ſtatute of Jac. 2. to be, that in every caſe where after 
the death of the father the child dies without ĩſſue, if there be 
no wiſe, the child's brothers aud tifters ſhall come in equally 
with the mother as to the whole, and that where the mother 
before that ſtatute came in for half, there the deceaſcd chile's 
brothers and fiſters ſhall now come in ſor a ſhare of that 
moiety z and that as the intention of the ſtatute of Fac. 2. 
was in prejudice of the mother, ſo in the caſe which had now 
happened, the words were plainly againſt her, they being tht 
« if after the death of the father any of the children {hall die 
« without wife or children, then the brothers and filters, &: 
« ſhall have their ſhare with the mother ;” now herc one et 
theſe contingencies has happened, and therefore the brothers 
and ſiſter, c. ſhould come in with the mother. 


He admitted, that if the inte late ſhould have a child and 


no wife, and a brother and mother, iu ſuch caſe neither the 
brotha 
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brother nor mother would have any part, but the child ſhould Keviwar s. 


take all, becauſe originally the lineal deſcendants the children, ba es: 
ſhould be preferred before the linea! aſcendants the father or 
mother; and the lineal aſcendants, the father and mother, 
ſhould be preferred to collateral deſcendants, the brother and 
ſiſter. But this being altered by the latter ſtatute, therefore 
it was now decreed that the mother of the inteſtate cyl way . 
ſhould come in for no more than her ſhare of the moiety of 347 1 
the perſonal eſtate with the inteſtate's brothers and ſiſter, and 
the two nieces the repreſentatives of the deceaſed brother. + 


a 


+ This cafe was affirmed to be law by Lord Chancellor Hardwick, in the caſe 
of Stanley verſus Hanley, 15th of May 1739. 1 Atk. 457. 


Webſter ver/us Webſter; Caſe 100. 
At the Rolls. 
NE having by his will deviſed the reſidue of his per- 2 Ed. Ca. Ab, 
ſonal eſtate to three perſons, the queſtion was, whether $72. L _ 
theſe were jointenants or tenants in common ? fidue of a per- 


ſonal eſtate to 
three is a joint deviſe, and ſhall furvives 
It was urged that by the civil law ſuch a deviſe of a refduunt 
would plainly make a tenancy in common, and tho' by our 
law it would as plainly make a jointenancy, yet all matters le- 
gatory, and relating to perſonal eſtates, were to be conſtrued 
according to the eccleſiaſtical laws; for the Spiritual Court had 
the proper juriſdiction of theſe matters, and it would be very 
inconvenient, if the legatces by ſuing here ſhould have one 
judgment, and by applying to the Spiritual Court ſhould have 
another, 


On the other fide it was urged, that in this caſe it appeared 
the executors had aſſented to the legacy, from which time, it 
having become a legal property, the ſame was determinable 
according to the rules of the common law. See Janes (Th.) 
139. Baſtard verſus Siukeley, 1 Vern. 482. Lady Shore verſus 
Billingſley. That this was a caſe of very great and general 
concern, and that it had been conſtantly taken for granted 
lince the above-mentioned authorities, that where there was 
a joint deviſe of a refduum, the reſiduary legatees were jointe- 348 3 
nants, and ſuppoſing it to be otherwiſe, if one of the legatees 
1 2 {hould 
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ſhould die in the life of the teſtator, his ſhare would go ge. 
cording to the ſtatute of diſtribution, as undiſpoſed of, 


To which it was replied, that tho' what had been ſaid con- 
cerning the legacies becoming a legal property by the execu- 
tor's aſſent might be true in the caſe of ſpecific legacies, of 
ſuch and ſuch particular chattels, yet when the deviſe was of 
the reſidue of the perſonal eſtate after debts and legacies and 
the charges of the executorſhip paid, (as it was in the preſent 
caſe) tho' the executor ſhould aſſent to this bequeſt of the 
reſiduum, yet until it appeared that all the debts, legacies and 
charges of the executorſhip were paid, it would be impoſſible 
to know what the refduum was, and conſequently no property 
could veſt, 


The Mafter of the Rolls ſaid, this caſe was of great conſe. 
quence, for which reaſon he would take time to conſider of it; 
and afterwards gave judgment, that in this caſe the ſurvivor 
ſhould take the whole, and retain it in equity in the ſame man- 
ner as if it had been the caſe of a grant at law. (1) 


( Abe of Cafe The like decree was made by his Honour in the caſe of (a) 


in Eq. 243- 
which ſee alſo 


Cray and Willis, 28 June 1729» 


poſt 529. within the reaſons upon which that reſolution was grounded. 


hee 


(1) As to this caſe vide Jalliſe v. Eaft, 3 Bro. Cha. Rep. 25. 


DE 


Term. S. Trinitatis, 1726. 


Weſt verſus Erriſſey. In Scac'. 


HE bill was to have the benefit of marriage articles 
dated 23 December 1685, and made on the marriage of 
Richard Erriſſey with Frances the daughter of Sir Peter Killi- 
grew, and that the ſettlement which (either thro? miſtake or 
fraud) was made in a different manner from what was con- 


tained in the articles, might be ſet right. 


he 
the body of the huſband by the wife, remainder to the heirs male of the body of the buſband 
other wife, remainder to the heirs “ female of the body of the huſband by this wife. A 
ment is made before the martlage, and faid to be purſuant to the articles whereby the lands are 
wer to make leaſes, remainder to the firſt 
&c, ſon of the marriage in tail male, remainder to the firſt, &c. (on of any other marriage in tai 
male, remainder to the “d heirs of the body“ of the huſband. There are iſſue two daughters, and 
the huſdand ſuffers a recovery, and deviſes the premilles to his filter; the daughters may in equity 


limited to the huſband for life ſans waſte, and with 


compel the deviſee to convey the premiſſes to them. 


The two plaintiffs Mary and Frances Weſt were the gran- 
daughters and coheirs of this Richard Erriſſey and Frances his 
wiſe, and by the ſaid marriage articles James Erriſſey the 
plaintiff's grandfather's uncle being ſeiſed in fee of divers 
manors and lands in Cornwall and Devonſhire, did, in con- 
ſideration of the marriage and marriage portion, covenant to 
ſettle great part of the premiſſes (mentioning the parcels) to 
the uſe of Richard Erriſſey the plaintiff's grandfather (the then 
intended huſband of Frances) for life without waſte, remainder 
as to part to the uſe of Frances the intended wite for life, re- 
mainder of the whole to the heirs male of the body of the ſaid 
Richard Errifſey by Frances, remainder to the heirs male of the 
body of the ſaid Richard Errifſey by any other wife, remainder 
to the heirs female of the body of the ſaid Richard Errifſey by 
Frances, remainder over; with power for the ſaid Richard Er- 
riſey to make leaſes for three lives, and to make a jointure, 


Afterwards, and before the marriage, by indenture dated 


the 24th of March in the ſam: year 1685, a ſettlement was 
S-3 made 


349 1 


Caſe 101. 
» Eq. Ca. Abr. 
39- pl. 
— — 
Price. 
Articles on mar- 
riage to ſettle 
lands on huf- 
band and wife 
for their lives, 
remainder to the 

irs male of 


any 
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made of the premiſſes, and mentioned to be in purſuance and 
performance of the articles, by which James Erriſſey the uncle 
conveyed the premiſſes to the uſe of Richard Errifſey the huf. 
band for life /ans waſte, remainder to Frances his wife for her 
life for her jointure, remainder to the firſt, &'c, ſon of the mar. 
riage in tail male ſucceſſively, remainder to the firſt and ey 
other ſon of the ſaid Richard Erriſſey by any other wife in tail 
male ſucceſſively, remainder to the heirs of the body of the ſaid 
Richard Errifſey by the ſaid Frances, remainder over, 


By which ſettlement there was an omiſſion of truſtees for 
ſupporting contingent remainders, and inſtead of limiting a 
remainder to the daughters of the marriage the limitation was 
to the heirs of the body of Richard Erriſſey by the ſaid Frances, 
which plainly gave an eſtate-tail to Richard Erriſey, and con- 
ſequently a power to bar the daughters of that marriage, and 
alſo the remainders over by a recovery. 

Richard Erriſſey had iſſue by the ſaid marriage one only 
daughter Mary; and 

In Trinity Term 1698, taking advantage of this miſtake, 
ſold part of the premiſſes to the amount of 6000 J. and up- 
wards, and having ſuffered a common recovery of ſuch part 
of the premiſſes as remained unſold, by indentyre of the 16th 
of February 1709, conveyed the premiſſes unſold to truſtees 
(Vortb and Herle) and their heirs, in truſt to himſelf for life, 
remainder to ſuch truſts as he ſhould declare by will. 


Afterwards the ſaid Richard Erriſſey by will dated the 25th 
of December 1722, deviſed the premiſſes to his ſiſter the de- 
fendant Mary Erriſiy and her heirs, except a ſmall tenement 
which he deviſed to one Barrable and his heirs, and having 
made the defendant Mary Erriſey executrix, died in Faruary 
following. 

Mary the daughter of Richard Erriſſey by Frances married 
Col. We, and they had iſſue the now plaintiffs Mary and 
Frances Te both infants z Mary Wet the mother died, and 


The two plaintiffs ſary and Frances We? brought their bill 
againſt Mary Erriſſey, in order to rectify the miſtake in the ſet- 
tlement, whercby the premiſſes, inſtead of being limited in 
ſtrict ſettlement as they ought to have been in compliance with 


the articles and the intent thereof, were ſettled in tail upon 
the 


2 
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the ſaid Richard Erriſey; but as to the premiſſes fold, the bill 
did not ſeek to diſturb the purchaſe, only to recover the pur- 
chaſe- money out of the aſſets of Richard Erriſey. 


The defendant Mary Errifſcy pleaded the ſettlement of 1685. 
the common recovery, the will of Richard Erriſſey, and the 
long enjoyment of the premiſſes; and the plea being argued 
before the Lord Chief Baron Gi/bert and the other Barons, the 
ſame was over-ruled unanimouſly, 

Afterwards the cauſe coming on to be heard before Lord 
Chief Baron Pengelly (who had ſucceeded to that place on the 
death of Lord Chief Baron Gilbert) and the Barons Hale, 
Carter and Comyns, the bill was diſmiſſed (a) without coſts ; 
it heing dangerous (as it was faid) to ſet aſide a ſettlement 
which ſcemed to have been deliberately and ſolemnly made. 


That it appeared the daughters of this marriage were poſt- 
poned to the ſons of a ſubſequent marriage, and ſo their ad- 
yancement by this reverſion was not fo much regarded; that 
tho' the caſe of Tretor and Trevor (6b) was an inſtance in point, 
where marriage articles for ſettling lands on the huſband for 
life, remainder to the heirs male of his body by his then in- 
tended wife, had been conſtrued to r:can his firlt and every 
other ſon in tail male, yet where tere had been another re- 
mainder, whereby the premiſles were agiced to be limited to 
the hcirs female of the body of the huſband by the wife, this 
had never been conſtrued to mean daughters, the ſons being 
more to be regarded than daughters, as they preſerve the 
name of the family; beſides, that the ſettlement of 1685 
had been atteſted by Sir Peter Killigrew father of the ſaid 


Frances, 

From this decree an appeal (1) was brought in the Houſe cf 
Lordi, where it was inſiſted, /, that by the marriage-articles 
it was agreed that the eſtate ſhould be limited to Richard 
Erriſſry for his life ſans waſte, and that he ſhould have power 
to make leaſes, which was a plain evidence that the eſtate was 
intended to be limited in ſtrict ſettlement, and that Richard 
Errifſey ſhould be but tenant for life, and have no power to 
bar either his ſons or daughters by fine or recovery, 
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(1) 3 Bro. P. C. 327. 
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2dly, That the ſettlement took notice of the articles, and 
was expreſsly mentioned to be made in purſuance and perform. 
ance theresf, which words were a demonſtration that the par. 
ties did not deſign to depart from, or vary the terms of the ar. 
ticles, nor had come to any new agreement for that purpoſe, 
and that it was apprehended the limitations in the ſettlement 
under which Richard Erriſſey by conſtruction of law became 
tenant in tail, had proceeded from the miſtake or negligence 
of the counſel who drew the ſame, and not from any agree- 
ment or deſign of the parties to vary the terms of the articles; 
of which miſtake or neglect, the omiſſion of the common li- 
mitation to truſtees to preſerye contingent remainders was a 
plain proof, | 

34ly, That the reſpondent was a volunteer under the will 
of Richard Erriſſey, who took advantage of the miſtakes in the 
ſettlement, and ſuffered a common recovery to bar his iſſue, 


although Mary his daughter was then living, which was ap- 
prehended to have been a manifeſt breach of truſt in him. 


Indeed it had been objected, that although courts of equity 
had in like caſes decreed an execution of marriage articles 
in ſtrict ſettlement, in favor of ſons, yet had they not ex- 
tended it in favour of daughters, who were moſt commonly 
provided for by a term for years, to raiſe portions for them 
in caſe of iſſue male. | | 

But ſurely the reaſon ſcemed to be as ſtrong, that the ex- 
preſſion of heirs ſemale of the body contra-diſtinguiſhed from 
ſons, ſhould in marriage-articles have the ſame conſtruction 
in favour of daughters, as the expreſſion of heirs male in fa- 
vour of ſons, ſince both were equally under the contemplation 
of the parties, and eſpecially ſince in the preſent caſe there 
was no other proviſion for daughters beſides the limitation in- 
tended them by the marriage-articles (1). And according to 
the common courſe where a proviſion is made for daughters 
by a term ſor years, it is always ſo limited, as to be out oi 
the power of the father to bar it. 

It had been objected, 2dly, that the ſettlement being made 
before the marriage, it was to be preſumed that the parties 


— 


(1) Sed vide Powe v. Price, poſt. 534. 
| | came 
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came to ſome new agreement to vary the terms of the articles, 
and that the ſettlement was made to the ſatisfaction of Sir 
Pater Killigrew, who was a witneſs to the ſettlement, as he 
had been a party to the articles, 

Reſp. But (it ſeems) the ſettlement was not only expreſſed 
to be in purſuance and performance of the articles, but the 
appellants by their bill charging that the parties came to no 
new agreement after the date of the articles to vary the terms 
thereof, the reſpondent Erriſſey by her anſwer had admitted 
| ſhe never pretended that the ies after the articles came ta 
any new agreement to vary them. And as to Sir Peter Killi- 
grew's being a witneſs to the ſaid ſettlement, he (as moſt 
gentlemen in like caſes) relied upon his counſel's framing the 
ſettlement ſo as to anſwer the intent of the articles, being him- 
ſelf a ſtranger to the forms and method thereof. 


Obiect. 3dly, But after ſuch a length of time and an acqui- 
eſcence under the ſettlement, the appellants ought not at this 
time of day to have reſort to the articles of marriage. 


Rep. The appellants were infants, whoſe title did not ac- 
crue till after the death of Richard Erriſſey the grandfather in 
January 1722, and they filed their bill for relicf within a ſhort 
time after. 

athly, It had been objected, if the articles of marriage 
ſhould be allowed to control and vary the ſettlement, the 
purchaſers under Richard Erriſey would in conſequence be 
affected (1). 

To which it was anſwered, that the appellant's bill was not 
brought againſt any purchaſer ; ſince as to thoſe parts of the 
eſtate which were ſold by Richard Erriſſey, the appellants only 
prayed that they might have ſatisſaction for the ſame out of 
the perſonal eſtate of the ſaid Richard Erriſſey, which had been 
principally acquired by thoſe ſales in breach and violation of 
the truſts ; and that by the conditions in his will annexed to 
the trifling and fruitleſs bequeſts to the appellants his grand- 
daughters and heirs at law, he ſeemed to be aware of the in- 
jury he had done them, and that his perſonal aſſets would be 
liable to their demands in reſpect thereof. 


Pn 
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(1) Vide Warrick v. Warrick, 3 Atk. 293. 
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Whereupon the Houſe of Lords reverſed (a) this decree of 
diſmiſſion, and decreed that the truſtees Worth and Herle and 


the reſpondent Mery Erriſſey ſhould convey ſuch of the pre. 


miſſes as were compriſed in the articles to truſtees, to the uſe 
of the appellants Mary and Frances Wet, and to the heirs 
female of their bodies as tenants in common, with croſs re. 
mainders to them in tail female ; and the reſpondents 

Erriſſey and Barrable to account for the profits and to pay the 
ſame to the appellants the infants ; alſo Mary Errifſey the exe- 
cutrix to account for the purchaſe-money that had been re. 
ceived by the ſaid Richard Erriſcy for ſuch part of the pre. 
miſſes as he had ſold, and pay the intereſt thereof to the ap. 
pellants Mary and Frances Mi; and the reſpondents to bring 


their writings into the court of exchequer, and deliver up the 


poſſeſſion to the appellants the infants ; but as to the principal 
monies ariſing by the ſaid ſales, theſe were to be laid out in 
the purchaſe of lands in fee, to be ſettled to the ſame uſes 23 
the lands unſold were decrecd to be conveyed (1). 


Gran — 


(1) The rule of executing marriage - 
articles by limitations in ſtrict ſettle- 
ment (although the articles by /zga/ con- 
ſtruction give an eſtate of inheritance 
to the huſband or wife) is eſtabliſhed in 
favour of iflue male by many caſes ; firit, 
where there are articles only, as in Jones 
v. Laughton, 1 Eq. Ca. Ab. 392. pl. 2. 
Nandick v. Wilks, 1 Eq. Ca. Ab. 393. 
pl. 5. Cuſack v. Cuſact, 1 Bro. P. C. 
470. Trevor v. Trevor, ante, 1 vol. 
622. Robinſon v. Hardcaſtle, 2 Term. 
Rep. 252. So where there are articles 
before marriage, and a ſettlement is 
made after marriage in the words of 
the articles, as in Streatfield v. Streat- 
Feld, Ca. temp. Talb. 176. Or, where 
there are both articles and ſettlement 
before marriage, and the ſettlement is 
made in purſuance of the articles, as in 
Honor v. Honor, ante, 1 vol. 123. Ro- 
berts v. Kingſley, 1 Vex. 238. But other- 
wiſe, where the ſettlement made before 
marriage is nt in purſuance of the ar- 


ticles, tor then the parties will be pre- 


ſumed to have come to a new agree- 
ment, Legg v. Galdwire, Ca. temp. Talb. 
20. Partyn v. Roberts, Amb. 315. Ace 
cording to the caſes of Burton v. H 
tings, Gilb. Eq. Rep. 113. %. 
ErrijJey, fupra. Hart v. Maallbunf, 
3 Atk. 371. the ſame equity ariſes to 
the iſſue female; ſed contra Powell v. 
Price, poſt. 533. 

'The caſes abovementioned were de- 
cided on this principle, viz. that it was 
inconſiſtent with the idea of a lettle- 
ment to give ſuch an eſtate to a parent, 
as to enable him to defeat immediately 
all the limitations in favour of the 
other branches of the family. But 
where that miſchief does not occur, 
or where the intention of the parties to 
create an eſtate of inheritance is ſufici- 
ently explicit, it ſeems the rule is not 
applicable. Chambers v. Chamoer:, 
Moſ. 333. Green v. Eakins, 2 Atk. 470. 
Partyn v. Roberts, Amb. 315. Corawelt 
v. Mackrill, Amb. 515. Highway . 
Banner, 1 Bro. Cha. Rep. 584. 
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Holt verſus Frederick. 
N this caſe (inter al”) the following point aroſe : Martha 


Frederick who married one Holt and ſurvived him, had 44 


three children, two ſons and a daughter, and having out of 
her own eſtate given 1000 /. to her daughter in marriage, died 
nteſtate, leaving thoſe three children; and the queſtion was, 
whether the daughter who had received this 1000 .. from her 
mother, ought to bring it into hotchpot, before ſhe ſhould 
receive any further ſhare of her mother's perſonal eſtate ? 


On behalf of the daughter it was urged by Dr. Sayer and 
others, that the mother was not within the clauſe relating to 
kotchpot ; that the ſtatute of diſſribution was grounded upon 
the cuſtom of London, which did not extend to women, tho” 
free of the city, but only to men ; that the ſtatute accordingly 
ſays, * if a man dies inteſtate leaving a wife and children, the 
« wife ſhall have a third, and the children the two other 
« thirds 3” which ſhews, that none are within the act, but thoſe 


who are capable of having a wife; and further, that the words 


of the ſtatute, ** the children of the inteſtate not being heirs 
* at law, other than ſuch children as ſhall have been advanced 
« by the inteſtate in hit life-time, c.“ are an argument that 
this clauſe relates only to the father, and that it is he, and not 
the mother, who is to be preſumed capable by his acquiſitions 
of advancing a child, And laſtly, there could not be pro- 
duced a ſingle inſtance, ſince the making of the ſtatute of 
diſtribution, of a child's bringing into hotchpot any advance- 
ment that was given him by the mother. 


On the other ſide it was replied, that a mother ſurviving 
the father and dying inteſtate, was within the ſtatute as well 
35 the father; and if within one part of the act, why not witli- 
in every part? that a woman was alſo within the act where 
there was no child ; that the word his took in both ſexes, as 
mantind comprehended both, and mo was Vic vel hec home ; 
that the act of parliament intended an equality among children, 
and this favourite doctrine in equity ought to be extended as 
well in caſe of a mother as a father. A mother was as much 


tate leaving ma- 
ny children, the 
child advanced 
all net bring 
what he received 
from his mother 
into 


135710 


a parent as a father, and as much bound by the law of nature 


io provide for her children; and that the reaſon why the cuſ- 
tom 
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tom of London did not extend to women was, for that lle 
cuſtom was originally provided for thoſe, who were concerneg 
in trade, and (generally ſpeaking) were men not women, 1d 
all citizens are preſumed to be traders. 

Lord Chancellor: It weighs with me, that this add of diſs, 
bution was grounded on the cuſtom of (a) London, which 
never affected a widow's perſoual eſtate ; and the act ſeems to 
include thoſe within the clauſe of hotchpot, who are capable 
of having a wife as well as children, which muſt be huſbands 
only; aud ſo in this cafe, (tho* without much debate) hi; 
Lordſhip ruled that the daughter ſhould not bring the 100 
which ſhe had received in her mother's life-time, into hotch. 


pot (1). 


Caſe 103. 
Lord Chancellor 
RING. 
Mo. 259. 
2 Eq. Ca. Ab. 

3. pl. 10. 

fa parent make 
1 voluntary 
conveyance in 
truſt for his 
Children, and 
keep it in his 
own power, or 
in the hands of 
his agent, and 
this is got from 
him, it ought 
not to bind himz 
but where a 
feme having 
ive by her firſt 
huſband makes 
a ſuitable pro- 
viſion for them 
before her treaty 
for a ſecond 
marriage, this 
is good, and not 
liable to be a- 
voided by a ſe- 
cond huſband. 
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(1) Reg. Lib. A. 1725. fol. 425. 


Cotton ver/us King. 


T HE Lady Cotton, widow of Sir Thomas Cetton, had ten 
children by her firſt huſband Sir Thomas, and about a 
year after his death married the defendant Captain King her 
ſccond huſband, but before the treaty for her ſecond marriage, 
ſhe being ſeiſed in fee of an houſe in Cheſhire which ſhe herſeſ 


had purchaſed, ſettled this houſe to the uſe of herſelf during 


her widowhood, remainder to her fecond ſon Stephen by her 
firſt huſband Sir Thomas Cotton in tail, the remainder over; 
and being ſeiſed of an eſlate for life of about 1000 J. fr 
annum in other lands, ſhe demiſed them to truſtees for ninety- 
nine years, if ſhe ſhould ſo long live, in truſt for herſelf during 
her widowhood, and afterwards in truſt for her ſaid ſecond fon 
Stephen Cotton by her huſband Sir Themas ; and likewiſe by an 
indenture of the ſame date covenanted to transfer 1000 
S2uth-ſea ſtock (of which ſhe was then poſſeſſed) to truſtees in 
truſt for herſelf for her life, if ſhe ſhould ſo long continue a 
widow, and afterwards in truſt for her ſaid ſecond ſon, but the 
ſtock was never transferred ; and all theſe three deeds were 
drawn by one Nrereton an attorney employed by her for that 
purpoſe, and were by her delivered into the ſaid Breretns 
hands, with a ſtrict charge, that he ſhould not part with them, 


and ſhe herſelf had oftentimes declared, that ſhe had done - 
03 
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for the fake of her children; but Lady Catton ſwore, that ſhe 3 3 
never gare notice of any of theſe writings to the defendant 
Captain King her ſecond huſband, who alſo ſwore that he had 
no notice of any of theſe deeds before his ſaid marriage with 
Lady Cotton, but on the contrary that Lady Cztton before her 
marriage delivered to him a particular of her eſtate, wherein 
were compriſed theſe ſeveral houſes and lands, and this 1000/. A 
Suth-ſea flock, all written with her own hand, and this par- 
ticular was produced and proved to be her hand, but not 
to have been delivered by Lady Gtton to Capt. King 

before the ſaid marriage; it moreover appeared, that the Lady 
Cums jointure was worth 1000 J. per annum. 

The bill was brought to have theſe lands and ſtock and the 


meſne profits ſince the marriage, and the deeds delivered to 
7 the plaintiff the ſecond ſon. 


[t appeared in the cauſe that the deeds, of which there were 
duplicates, continued in Brereton's hands until after the ſecond 
marriage, and that afterwards Lady Cotton ſent for them, and 
that ſhe received them and placed them in another hand, (one 
a Grey's) where they were left, and came to the executors of the 
by lid Grey, who were made defendants in this cauſe, 
Lird Chancellor : As to the Lady Cotton, if ſhe had executed See the caſe of 
theſe deeds, and kept them in her own hands or cuſtody, and — 9 
they had been got from thence, I do not think ſhe ſhould have 377. 


MA ES IE. TS, 


I 

. been bound by them; ſo if they had been placed in the hands 

, of her agent, for her agent's hands are her hands, and Brereton 

- ſeems to have been her agent, he having been employed by { 360 ] | 
. her to draw theſe deeds, and no other perſon privy thereto. > 
0 But then it is of weight againſt Lady Catten, that there were 


. duplicates of theſe deeds, and that there is evidence, that ſhe 

A had declared it to be her intention and defire to put this out of 

her power, ſo that I ſhould make no difficulty, if the lady were 

. the ſurvivor and the only defendant in the cauſe, to decree 

a 2painſt her, | Mo 

: But as to the huſband, who had no notice of any of theſe 1 . 

deeds, and as to whom the Lady Cotton appeared the viſible Al 

o#ner and in poſſeſſion, it is hard to decree againſt him, or do 

ny thing whereby to expoſe him to be hurt by theſe deeds ; * 
| | ſuch > 
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Corroxn v. ſuch a ſettlement made by a woman before marriage, without 
ine. the privity of the huſband ſeems to be fraudulent (1), 


; As to the deed of covenant to transfer the 1000 J. ſtock, | 
4 would put this caſe; ſuppoſe a woman privately before mar. 
riage gives a bond without any conſideration to a third perſon 
for 1000 J. and marries one who knows nothing of this bond, 
ſurely equity would relieve againſt ſuch bond; and tho in caſe 
of a proviſion for younger children, there is the conſideration 
of blood and natural affeCtion, yet all theſe deeds, as again 
a purchaſer, would be fraudulent and void. I incline to give 
no relief in this caſe. 


But then it was ſaid that the plaintiff deſired no decree 
againſt Captain King and his wife Lady G tton, only as to the 
defendants who had the deeds in their cuſtody, and were wil- 
ling to deliver them up being indemniſied, and had really no 
right to them, it was hoped theſe deeds ſhould be delivered up, 

[ 361: ] for that they belong to the plaintiff Szephen Cotton, for whole 
benefit they were made. 


Lord Chancellor: This deſerves to be conſidered, CAFE 
I will give my judgment therein to-morrow. 


Accordingly the next day his Lordſhip decreed the defend- 

ants the executors of Grey to deliver up the deeds to the plain- 

l tiff, and that the. plaintiff might ſue in the name of the truſtees, 

" without prejudice to any relief that the defendant King might 

have on his bill, and the bill to be diſmiſſed as to the defend. 

ant King and his wife without colts (2). Vide poſt. King 
verſus Cotton. 


- m— — — | _ 
(1) Vide Hunt v. Matberus, 1 Vern, 7% of 3 v. Boxes, 2 Bro. Cha, 
408. Howard v. Hooker, 2 Cha. Rep. Rep. 

81. Poulſon v. Wellington, poſt 5 33. 8 2 Lib. A. 1725. fol. 466. 


Thomas v. Wiliams, Mol. 177. Coun- 


ͤ— 


Caſe 1041. Carrick verſus Errington. 
Lord Chancellor | 
K1NG- E DWARD Errington ſciſed in fee of lands in Northin- 


10 Mod. 33 a 
2 Eq. Ca. Ab. berland, by leaſe and releaſe in 1714, ſettled the ſame to 


— iN — cc. the uſe of himſelf for life, remainder to his firſt, c. ſon in 


The itatute of tail male ſucceſſively, remainder to Thomas Errington a papilt 
3. cap. 4. which for life, remainder to truſtces and their heirs during the li 
diſables a brit of Thomas Errington the papiſt to preſerve contingent remait- 


from purchaſing 
land, diſables bim from taking by purchaſe, aud eopl-gueaUy from taking by deviſe, Jer 
5, 


;+ BD> 7 = 


. -- © _ 
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lers remainder to his firſt, &c. ſon in tail male ſucceſſively, 
cemainder to William Erringten a proteſtant for life, remain- 
ger to truſtees and their heirs during the life of #i/liam Er- 
rington to preſerve, &c. remainder to his firſt, . ſon in tail 
male ſucceſſively, remainder to his own right heirs, 

Edward Errington died without ifſue, leaving fiſters who 
were his heirs at law and proteſtants, and one of the queſtions 
was, wat ſhould: become of this eſtate, and who ſhould take 
the profits thereof during the life of Thomas Errington the 
papilt, whether the heir at law of Edward the grantor, or the 
remainder-man ? 

And firſt it was ruled by Lord Chancellor, and given up by the 
counſel on all fides, that fince the great caſe of Reper (1) and 
Radcliffe, which was reſolved in the Houſe of Lerds, the latter 
caſe of the ſtatute of 11 & 12 I. 3. cap. 4. for preventing 
the growth of popery, and which diſables a papiſt from taking 
any land, or truſt or 'intereſt in or out of land, by purchaſe, 
muſt not only be underſtood to prevent a papiſt from buying 
lands, but alſo to diſable him from taking any lands by pur- 
chuſe, and therefore in the aforclaid caſe, where the deviſe 
was of lands to be ſold for the payment of debts, and the ſur- 
plus to the papiſt, foraſmuch as the papiſt would be intitled to 
the ſurplus of the eſtate, paying the debts, this was conſtrued 
a void deviſe, as to the papilt. 

zl, That if the caſe were no more than that lands were 
limited by leaſe and releaſe to the uſe of 4, a proteſtant for 
life, remainder to B. a papiſt for life, remainder to C. a pro- 
teſtant, and A. dies, in ſuch caſe the remainder to B. the pa- 
piſt being void, the next remainder to C. ſhall take effect pre- 
ſently, in the ſame manner as if a remainder were limited to 
2 monk for life, or to one who refuſes to take: or if ſuch re- 
mainder-man were dead, and there had never been ſuch li- 
mitation (2), 

In the next place the Court declared, that the ſaid ſtatute 

extending to truſts as well as legal cſtates, the remainder li- 
mited to truſtees to preſerve contingent remainders, as to ſuch 
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Deviſe to A. 
proteitant for 
life, remainder 
to B. a papiſt for 
life, remainder 
to C. a proteft- 
ant ; A, dies, 
U. being a papiſt 
is diſabled to 
take, and E. 
{hall take pre- 
ſently, in the 
ſame manner 38 
it the remainder 
had teen to a 
monk. 

Deviſe of lands 
to A. for life, 
remainder to B. 
a papiſt for life, 
remainder to 
irullces for the 


life of R. in truſt to let B. take the profits and to preſerve the contingent remainders. The truf to 
ler B. the papitt take the profits is void ; but the truſt to prelerve the contingent temainders good. 
And in this caſe the grantor and his heirs being proteſtanty ſhall have the profirs during the liſe of 


b. che papiſt, and afte- B. 's death then they (hall go to B.“ ſon, being a proteſtane. 


2 


(2) Vide Thorrby v. 
Stra. 318. 


(%% Mod. 167. 181. 10 Mod. 230, 
and 4 Bro. P. C. 450. 


Net ucod, 1 


part 


* 
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part and ſo much as was declared to be in truſl to let Thema 
Errington the papiſt take the rents and profits during his lie, 
was a void truſt ; but that the truſt to preſerve contingeng re. 
mainders to the firſt, c. ſon of Thomas Errington the papiſt 
was good. 

3dly, In the principal caſe i was held, that in regard if the 
eſtate ſhould go to the ſubſequent remainder-man Jillian 
Errington the proteſtant, it could not afterwards go back to any 
ſons of Thomas Erringron the papiſt who might be proteſtants; 
and this being an hardſhip and wrong to a third perſon, there. 
fore the rents and profits of this eſtate, during the life of Th. 
mas Errington the papiſt, ought to go back to the fiſters and 
heirs at law of Edward Errington the grantor, and that theſe 
liſters and heirs at law of Edward Errington being proteſtants, 


ſhould have the rents of the premiſſes from the death of AA 


ward Errington the grantor. 

Norwithſtanding it was ſtrongly objected, that the convey. 
ance being by way of leaſe and releaſe, the whole eſtate paſſed 
out of the grantor, and could not return to him again, but 
muſt go to the next in remainder capable of taking; and fur- 
ther, that ſince this was a truſt in the truſtees during the life 
of Thomas Errington the papiſt, and a truſt was a creature of 
equity, the court, which had the power and direction thereof, 
ought to let William Errington the next remainder-man into 
the poſſeſſion of the premiſſes, and that in cafe Thomas Er- 
rington the papiſt ſhould leave proteſtant ſons, then the 
court would order the truſt for the benefit of fuch ſon, and 


ſecure the profits to him. 


But Lord Chancellor ſaid, this would be making uſe of an 
extraordinary power of directing and diſplacing eſtates, which 
he would not take upoa himſelf to do; and that the intent aud 
meaning of the ſtatute was in a more plain an eaſy manner 
complied with, by conſtruing the eſtates and truſts to be void, 
as to the papiſt only, but not to let the next proteſtant re- 
mainder-man into poſſeſſion before his time, ſo as to prejudice 
or endanger a third perſon, the ſon or ſons of Thomas Erring- 
ton the papiſt, &c, wherefore let the heir at law of the grantor 
take the eſtate for ſo long a time only, as the ſame is undiſ- 


poſed of by the grantor (1). 


— 


—B— — 


(1) Hophins v. Hopkins, Ca. temp. Tal. 44. and another branch of the ſame 


caſe, 1 Atk. 597. | 437 
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4thly, It was held, that as to the former clauſe of this ſtatute, Cannrex vs | 


| 8 EAN Ton. 
which diſables papiſts from taking by deſcent, unleſs they con. 15. papift was 
form within fix months aſter eighteen, if they (the papilts) — Hg — 
. ghteen a 
were above ſix moniths aſter eighteen before the making the months when 


Hatute; ſo as it was impoſſible to comply with the ſtatute, then es 


ſuch perſons are not within the clauſe, nor ſhall ſuffer by _— 

«(1 . JE 
This decree was afterwards affirmed (2) on an appeal in gw, 

the Houſe of Lords. 


4 — 


(1) Vide Hill v. Filkin, ante, p. 6. (2) 3 Bro. P. C. 412. 
Watts verſus Thomas, Caſe 105. 
At the Rolls; 


T H E huſband purchaſed a term for years to himſelf and Huſband after 
his wife, and the furvivor, and the executors ® admini- mee Pare te 


{trators and afligns of ſuch ſurvivor for the reſidue of the term, himſelf and 
wife, and the 


farvitor and the executors, adminiſtrato s and aſſigns of ſu-h ſurvivor j huſband aſſigns the erm ity 
mortgage, proviſo to be void on payment of the money by him or wite, or the executors of bim or 
vie. Proviſo that the huſband, His executors or adminiftrators ſhall till defauit of payment quietly 
enjoy. Huſhand, ſever. years after, contracts debts and dies. Decreed that this ſerrlement of the term 
being after marriage; in the power of the buſb ind, and the equity of redemption being reſe: ved to him 
x well as to his wife, and being alſo in the caſe of c:editors, was aſſets to pay debts. 

This purchaſe was made after the marriage, and the huſbank [65 ] 
being 4 tradeſman and having occaſion for moriey, mortgaged 
the term without the wife's joining (as he might do) and the 
proviſo for redemption was, that if the huſband and wife, or 
either of them, or their or either of their executors or admi- 
niltrators ſhould pay or cauſe to be paid the mortgage-money 


and intcreſt at the day; then the mortgage ſhould be void. 

And the laſt proviſo was, that until default of payment 
the hutband, his exectitors and adminiſtratots, ſhould quietly 
enjoy. 

The huſband ſeven years after eontracted debts, and died, 
leaving his wife executrix, the mortgage-money unpaid. 

The queſtion was, whether the equity of redemption of 
this term was aſſets for the payment of the huſband's debts, 
or ſhould go to the wife as ſurvivor ? | 

By Talbot Solicitor General, the proviſo is, that upon pay- 
ment, whether it be by the huſband or the wife, or the exe- 

Vol. II. U Cutors 


- 
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| Waves v cutors of the huſband or of the wife, yet till the mortga 

"  ſhallin any of theſe caſes be void ; and if void, then all things 
muſt be in their former ſtate, and conſequently the wife muſt 
have it as ſurvivor ; cus if the proviſo had been that upon pay. 
ment, the mortgagee ſhould re- aſſign to the huſband, his exe. 
cutors or adminiltrators, for this indeed had been a total alie. 
nation ; but in the preſent caſe it was but a conditional alie. 
nation, and ſo void upon payment of the money, 


{ 366 J Maſter of the Rolls: The ſettlement of this term upon the 
wife being after marriage, is a voluntary conveyance, aud 
being only a term for years, it was always in the power of 
the huſband to forfeit or alien, and the mortgage is an aliena- 
tion; for tho' if the mortgage-money were paid before the 

day, the mortgage would have been void, and conſequently 
all things would have been in /latu que, yet the mortgage 
being forfeited, the equity of redemption (always in the huf- 
band's power) is now become a creature of equity, and it 
being in the caſe of creditors, and the redemption given as 
well to the executors of the huſband, as to the executors of 
the wife, and the laſt proviſo being that the huſband, his exe- 
cutors, &c. may enjoy till default of payment, 


Decree the equity of redemption of this term to be aſſets, 


Caſe 106, Heath verſus Heath, 
At the Rolls, 
2 Eq. Ca. Ab. NE ſeiſed in fee of lands, and poſſeſſed of a perſonal 


oy — 1 in eſtate, having children and owing money gives legacies 


fee of a real e- by his will, and directs that they ball be paid out of his real 
add — — gate, and gives his perſonal eſtate to his chiluren. 


| eſtate b ; 
— directe at his legacies be paid out of his real eſtate, and Geviſes his perſonal eſtate to his children ; 


his children ſhall have his perſonal eſtate free from the legacies, but charged with the debte, and the 
zeal eſtate only ſhall be charged with the legacies, 


Meer of the Rolls : If the legacies had been only charges 
upon the real eſtate, yet the perſonal eſtate ſhould have been 
firſt applied to pay them, and ſo ſhould it have been againſt a 
reliduary legatee ; but in this caſe the real eflate being the fund 
appointed, and the wwhele perſonal gſtate (1 ) given axvay by the will, 


— — — — — — 


Ct —— 


(+) On this head vide H/e-ceud v. Jie, polt, 3 vol. 324. 
| therefore 


22 
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il ereſore the legacies muſt be paid out of the real eſtate only; Pr —— 
but the debts ſhall ſtill be paid out of the perſonal eſtate, the 
will not ordering the debts to be paid out of the real (1), 
. (1) Thomas v. Britnell, 2 Vez. 313, 
Watkinſon verſus Bernadiſton. Caſe 107. 


At the Rolls. 


12» pl. 1. 


| 1* this caſe it was decreed (1) by the Maſter of the Rells, 2 KA. Ca. Ab. 


and ſeemed to be admitted by the counſel on both fides, 5% hip's be- 
that if a ſhip be in the river Thames, and money be laid out ing repaired in 


the river 


Thames, and fitted out there with new rigging and apparel, the ſhip itſelf is not liable, but the owners, 
gecus if repaired or fi:ted out at ſea, where the maſter alone may hypothecate, 


there, 


66 


(1) The ſhip in queſtion having been 
ſold and the money brought into court, 
and a reference having been made to the 
Maſter to inquire and {tate the nature 
and extent of the demands of the ſeve- 
ral parties on this money, and how far 
they affected the ſaid ſhip, the Maſter 
(after ſtating the claim of the mortga- 
gee Bernadi/ien) reported“ that the 
„ plaintiff was the maſter or comman- 
* der of the ſhip, and that there was 
* due to him on the gth of March 
* 1715, from the defendant Paine, the 
* owner of the ſhip, for his the ſaid 
* plaintift's and his ſailors*wages, and 
« for monies diſburſed by the plaintiff, 
on account of the ſaid ſhip, in Caro- 
ina, Ireland, and other places, in her 
voyage from Ne-w-England to London, 
the ſum of 125 J. And the ſaid Maſ- 
* ter alſo found that the plaintiff did 
* at the defendant Paine's deſire, and 
« by his direction employ the ſeveral 
* tradeſmen named in the ſchedule to 
* do work and find proviſions and ma- 
* terials for the ſaid ſhip, fince the gth 
* of March 1715; and that the ſaid 
* plaintiff, in confidence that he ſhould 
be continued maſter of the ſaid ſhip, 
did, for and on the defendant Paine's 
account, promiſe to pay to the ſaid 
* ſeveral tradeſmen for ſuch work pro- 
* 112on: and materials, the ſeveral ſums 


mentioned in the ſchedule, amounting 
to 3321. 95. 44. 4, ſeveral of which 
*« ſums the ſaid plaintiff had been ſued 
for and forced to pay. And the ſaid 
«© Maſter alſo found, that ſince the gth 
* of March 1715, the plaintiſt diſburſed 
* on the ſaid ſhip's account, and there 
„ became due to him, for is and men's 
wages, further ſums to the amount of 
«© 84 J. 165. 94. 1, which ſaid ſeveral 
« ſums of 125 J. 332 J. 85. 44. J, and 
* 84/7. 165. 94. 4, were the whole of 
** the plaintiff's demands, to the pay- 
«© ment whereof the ſaid Maſter con- 
* ceived the ſaid ſhip was liable.“ The 
Maſter being directed to review his 
ſaid report, certified that he ſaw no oc- 
caſion to alter the ſame, but the cauſe _ 
being ſet down to be heard upon the 
ſaid report, before the Maſter of the 
Rolls, his Honour declared that the 
A plaintiff*'s demands of 3320. 8s. 44.5 
«« paid to tradeſmen for work done, 
and for providing proviſions and ma- 
« terials for the ſaid ſhip, and ſo much 
of the ſum of 841. 165. 9d. 5 as was 
* diſburſed by the ſaid plaintiff oa thoſe 


accounts, were not a lien on the ſaid 


hip, and diſmiſſed the bill as io them; 
* but his Honour further declared, that 
the ſaid ſum of 125 J. and ſo much of 
« the ſaid 84/7. 165. 94. 1 as was due 
* for the wages of the plaintiff and his 


* 
U 2 « ſeamen 
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there, either in the repairing, fitting out, new rigging, or 2p 
parel of the ſhip, this is no charge upon the ſhip, but the per. 
ſon thus employed, or who finds theſe neceſſaries, muſt reſort 
to the owner thereof for payment, and in ſuch a caſe, in a ſuit 
in the court of admiralty to condemn the ſhip for nou-pay. 
ment of the money, the courts of law will grant a prohibi- 
tion; and therefore, if the owner, after money thus laid out, 
mortgages the ſhip, tho” it be to one who has notice that the 
money was ſo laid out, and not paid, yet ſuch mortgagee is 
well intitled, without being liable for any of the money thus 
laid out for the benefit of the ſhip as aforeſaid, and the ſhip is 
no more liable for this money than a carpenter laying out mo- 
ney in the building of an houſe has a lien upon the houſe in 
reſpect thereof, tho' by the law of Holland he has; but this 
not being the law of England, ſuch carpenter muſt reſort to 
thoſe who employed him, or to the owner of the houſe for his 
money. | 

But it is true, that if at ſea where no treaty or contract can 
be made with the owner, the maſter employs any perſon to do 
work on the ſhip, or to new rig or repair the ſame, this, for 
neceſſity and encouragement of trade, is a licn upon the ſhip, 
and in ſuch caſe the maſter by the maritime law is allowed to 
hypothecate the ſhip (1), 


— — — 


e ſeamen were a lien or. the ſaid ſhip.” 
Reg. Lib. B. 1725. fol. 477. i he rea- 
ſon ot taking the accounts with parti. 
cular reference to the gth of March 
1715, appears to have been, that on 
that day the plaintiff was prevailed upon 
by the defendant Paine to give a re- 
ceipt in full of all demands in reſpect 
of the ſaid ſhip (although no money 
was in fact puid) in order to enable 
Paine to make the mortgage to Herua- 
difton; in conſequence of which the 


plaintiff *s demand was poſtponed to 
Bernad'/ton's mortgage, as appears by 
the decree made on the original hear- 
ing of the cauſe. Reg. Lib. B. 1717. 
fol. 269. 

(1) Vide Min v. Ballam, 1 Salk. 
34. Lifter v. Baxter, 1 Stra. 695. Ex 
parte Shank, 1 Atk. 234. Buxton . 
Sree, 1 Vez. 154. Samjon v. Bragi- 
ton, 1 Vez. 443. Hiking v. Carmichat!, 


Doug. 97. 
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Jervoiſe verſus O Carrol. 


H minutes of an order in this cauſe were taken dif- 
ferently in the two regiſter books, in Mr. Gold/borough's, 
that the defendant ſhould at the hearing appear gratis, and 
pray no day over, but in Mr. Price's book it was only, that the 
defendant ſhould appear gratis, leaving out the latter part. 
The order was drawn up with the latter part in it, that the 
defendant ſhonld appear gratis, and pray no day over ; upon 
which a petition was exhibited for the leaving out of theſe 
latter words, and Mr. Attorney General inſiſting on the behalf 
of the petitioner, that the Court had given no order for in- 
ſerting them, | 
Lord Chancellor aſked Mr. Attorney General, what was the 
import of theſe words, that the defendant ſhall appear gratis ? 


Mr, Attorney General : Theſe words are taken to ſupply the 
want of ſervice of a ſulpæna, that the defendant ſhould be as 
much bound to appear, as if proved he had been ſerved, and 
are no more than admitting ſervice, 

Lord Chancellor : Conſenting to an order that the defendant 
ſhould appear gratis muſt mean, that he ſhould appear, and is 
not to make default ; ſo that the former words plainly imply 
the latter, 


For which reaſon let the order ſtand as drawn up, and the 
petition be diſmiſſed, 


Attorney General verſus Gill. 


NE by will deviſed an annuity of 50 J. per annum, and 

alſo 100 J. in money to A. and his heirs, and if A. died 
without heirs, then to a charity; A. died without iſſue in the 
life of the teſtator, and then the teſtator died, and an informa- 
tion was brought againſt the executors to eſtabliſh the charity, 
to which the executors demurred. | 


implies the 
words that the 
« defendant 

« thall pray no 
46 day over." 
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and of 501, per 
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2 d if A. die 


without heirs z then to afcharity. A. dies without ĩſſue, living the teſtatory the will void as to the 


whole, and the charity cannot take. 


U 3 


Inſiſted 
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Inſiſted for the demurrer, that this caſe came now as ſully 
before the court as it could do upon a hearing; and as to the 
money, the deviſe over after a death without iſſue was void; 


and with regard to the annuity it was urged, that the words 


if A. died without heirs, and not ſaying heirs of his body, but 
heirs generally, would be void ; and that this was the difference 
in Cro, Car. 57, Herne verſus Allen, that if the deviſee over 
was a brother or couſin, or any perſon that was inheritable, in 
ſuch caſe it being impoſſible that the firſt deviſee ſhould die 
without heir, while the deviſee over, who was a brother or 
couſin ſhould be living, this ſhewed the intention of the teſta- 
tor to be, that the words dying vil lout heir muſt be underſtood, 
dying without heir of h:s body ; ſecus if the deviſce over was a 
brother by the half blood, or a ſtranger. 

2dly, As to 4. the deviſee's dying in the life of the teſtator, 
this was ſaid to be wholly immaterial ; for if the will was void 
at the making of it, ſubſequent accidents would not make it 
good; guad ab initio non valet, tractu temporis non convaleſcet. 

Mr. Attorney contra: 1ft, A will ought to be taken agree. 
able to the intent, and ſuch intent muſt be conſtrued accord- 
ing to common parlance z a wan is faid to die without heirs, 
or to have no heir, when he is dead without iſſue, and this 
conſtruction ought the rather to prevail in the preſent caſe, 
the remainder being limited to a charity, 

2dly, Suppoſing the firſt deviſe to be in tail, ſince the de- 
viſee in tail is dead without ifſue in the life of the teſtator, 
the remainder (which in the preſent caſe is to the charity) 
ought to take preſently ; which the other ſide admitted. 


34ly, The Court ought not to ſuffer this matter to be ſtiſſed 
on a demurrer, ſince it is poſſible the information itſelſ may 
not have ſet out the will truly or fully, all which will appear 
at the hearing. : 

Lerd Chancellor : If the information does not fully ſet out 
the will which gives this charity, it is your own fault; beſides 
it will not conclude you, for you may amend your informa- 


tion (1). 


(1) Sed vide Lord Coning foy v. 7ekjil, ante zoo. 
: As 
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As to what is ſaid, that the deviſe of the remainder ought 
to be ſupported as given to a charity; ſuppoſing it void if 
ren to a common perſon, ſo ſhall it be alſo when given to a 
charity. The deviſe being to A. and his heirs, and if A. die 
without heirs, to a charity, ſuch deviſe over is void, and the 
word heirs ſhall not be conſtrued to ſignify heirs of the body, 
where the deviſee over is not inheritable (1). 


And the death of the firſt deviſee in the life-time of the 
teſtator can make no alteration, if the will was void at the 
making. 

Lech, This cauſe comes before the Court as fully upon the 
demurrer as it would do upon the hearing, and ſaves charges 


to the parties, 
Wherefore allow the demurrer (2), 
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(1) 80, Allen v. Spendlove, 2 Eq. Barbut, 1 Vez. £9. Morgan v. Griffiths, 


Ca. Ab. 30g. pl. 2. Nottingham v. Cowp. 234. 
Jennings, ante, 1 vol. 23. Je v. Doug. 254. 
Willis, Ca. temp. Tal. 1. Tilburgh v. 


Duke of Chandos ver/us Talbot & Ux'. 


HE Duke of Changes brought his bill againſt the de- 

4 fendants Talbot and his wife, to compel them to perform 
articles entered into by the huſband for the ſale of the manor 
of Sharon in the county of Berks, being the wife's inheritance, 
and late the eſtate of Sir Thomas Doleman, to whom ſhe was 


heir, 


(2) Reg. Lib. A. 1725. 


Goodright v. Dunham, 


fol. 388. 


Caſe 110. 


Lord Chane:ller 
KING. 


Matter of the 
Rolls. 

2 Eq Ca. Ab. 
145. pl. 5. 
Regulatly the 


aniwerota femme + 


covert, if ſepa- 
rate, ought to 
have an order ts 


warrant it ; but if the feme covert's ſeparate anſwer be put in without an order, and the ſame be a 
fair and honeſt anſwer, and deliberately put in with the conſent of the huſbane, and the plaintiff 
accepts of it, and replies to it, the court will not at the motion of the wiſe, or of her executors ſet 


it alide. 


The wife anſwered ſeparateiy, inſiſting that ſhe was not 
bound by the huſband's articles, however, provided ſhe might 
have 13,000 J. of the purchaſe- money to diſpoſe of to her ſe- 
parate uſe (the whole purchaſe-money being 20,c00 /.) and 
the timber to be valued, ſhe was willing the ſale ſhould go on. 


The defendant the huſband alfo anſwered, and deſired that 
the articles might be performed ; the plaintiff replied to both 
v4 the 
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the anſwers; and ſome of the relations of the wife inſi 


that the wife's anſwer was gained by threats and fraud, it was 
by the Court referred to the Maſter, to examine how and in 
what manner this anſwer was gained from her; alſo 


There being no order for the wife's anſwering ſeparately, 
it was referred to the Maſter, to ſtate whether her anſwer was 
regularly put in or not. 


The Maſter reported, that the defendant the feme covert 
did adviſe about the putting in of this anſwer, and was fully 
appriſed thereof, and did it with great deliberation ; and ag to 
the matter of regularity, he reported, that it being put in ſe- 
parately, in her favour, at her deſire, and with the conſent of 
her huſband, and the plaintiffs having accepted thereof, and 
replied thercto, he conceived it to be regular. 


In the mean time the wiſe died, but before her death, ex- 
ceptions to the Maſter's report were filed as to the regularity. 


Lord Chancellor called to his aſſiſtance the Aſafter if ths 
R.1!s; and on hearing counſel they both lield, that in regard 
it was reported that the anſwer was put in by the wife delibe- 
rately, by good advice, that ſhew as fully appriſed thereof, cons 
ſented thereto, and that it was done at her requeſt, with the 
conſent of her huſband, and that the plaintiff had accepted of 
it, and replied to the ſame, thereſore the feme covert, or any 


on her behalf could not aſſign that which was done in her fa- 


your, as an irregularity. 


And the Meafter of the Rulls inſtanced in the caſe of an 
eſſoin being granted to a detendant, where it ought not to have 
been, that there the defendant himſelf could not aſſign this far 
error, it being done in his favour ; no more could the defend- 
ant the feme covert, or any on her behalf, object to her 
having put in a ſeparate antwer, when it appeared to lave 
been for her advantage, 


For which reaſon, the feme covert's anſwer was reſolved 
to be regularly put in, and the exceptions to the Maſter's re- 


(1) Reg. Lib, A. 1725. fol. 416, 


De Term. S. Trin. 1726. 


Blake way verſus Earl of Strafford. 


T HE plaintiff brought his bill againſt the Earl of Straf- 
ferd, as adminiſtrator with the will annexed of Sir 
Henry Johnſon, to be paid out of aſſets, and ſhewed by his bill, 
that he was a ſail-maker, and was employed by Sir Henry 
from 1696, to July 1707, to fit ſail- cloths, and other tackle 
to Sir Henry's ſhips, on which account Sir Henry was indebted 
to the plaintiff in 343 /. and that in December 17 14, the plain- 
tif received 50 J. in part of his debt, and that Sir Henry died 
the 29th of September 1719, having made his will, and deviſed 
his lands to his executors in truft to pay his debts, and that his 
executors renouncing, the defendant the Earl of Strafford ad- 
miniſtered with the will annexed. 


The defendant pleaded the ſtatute of limitations, and that 
neither the defendant, nor (as he believed) Sir Henry made 
any promiſe to pay the debt in queſtion within fix years be- 
fore the bill brought. | 


For the plea it was ſaid, 1/, that this plea of the ſtatute 
ought not to be diſcouraged any more than that of the ſtatute 
of fines ; it being made equally for the quiet and repoſe of the 
ſubject, eſpecially in the caſe of an executor or adminiſtrator, 
25 the preſent caſe was, who might not be ſuppoſed to be 
able to prove payment, as the inteſtate, if alive, would have 

n, 

2dly, That by the ſtatute of limitations the debt was barred, 
extinct, and become as no debt, and therefore the will of Sir 
Henry Fohnfon ſubjecting the lands to the payment of his 
debts, muſt be conſtrued to mean ſuch debts as were then ſub- 
ſting, not ſtale demands barred by the ſtatute, for that a 
contrary conſtruction would give way for vexatious demands, 
and occaſion people's raking up old dormant pretences. 

On the other fide it was argued, 1/, that the ſtatute of 
limitations was far from extinguiſhing the debt, which was 
ſtill ſubſiſting, and to be barred only by pleading the ſtatute, 
which the defendant was not bound to do; that it was plain 
the debt was not extinguiſhed, becauſe the very acknowledg- 


ing of it, would revive and take it out of the ſtatute, 
I 2dly, 
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2dly, That in this caſe Sir Henry Fohnſon's having paid 
50/4. in 1714. in part of the debt was an acknowledgement 
that the reſt was due, and that this was taking the caſe out of 
the ſtatute, Sir Henry dying in 1719. | 


3dly, That the will of Sir Henry ſubjecting his lands to the 
payment of his debts did create a tri, which was not barred 
by the ſtatute of limitations; and they cited the caſe of (a) 
Staggers verſus Welly, where it was decreed by Lord Cæuper, 
that ſuch a will ſubjecting lands to the payment of debts did 
raiſe a truſt, and revive a debt barred by the ſtatute of limi- 
tations, | | 

Lord Chancellor: I would be cautious of giving any relief 
againſt an act of parliament z but it is plain the debt is not 
extinguiſhed by the ſtatute of limitations, ſince the ſtatute muſt 
be pleaded, which the defendant is not bound to do; and if 
he afterwards will acknowledge the debt, it takes it out of 
the ſtatute, . | 


But let me be attended with the caſe of Staggers verſus 
Welly; which accordingly was done; and thereupon his Lord- 
ſhip over-ruled this plea of the ſtatute of limitations. 


Upon an appeal brought in the Houſe of Lords this decree 
was reverſed, and the plea ordered to ſtand for an anſwer (1). 


——_— 


— —— 


(1) “ With liberty to except, but ** hearing of the caufe.” 3 Bro. P. = 


* not to oblige the defendant to make 


395, to which caſe a note is ſubjoined, 


« any diſcovery of the value or par- that after a very diligent ſearch at the 
tieulars of the real or perſonal eltate . 8 the author was not able 


appointed by the will of Sir H. Jobn- 


to find any further proceedings in the 


« fn for the payment of his debts, and cauſe. Vide Jones v. Earl of Straford, 
« that the benefit of the plea ſhould poſt. 3 vol. 89. Legaftick v. Cone, Mol. 
« be ſaved to the defendant, till the 391. Lacen v. Briggs, 3 Atk. 107- 


DE 


Term. S. Michaelis, 1726. 


Metcalfe ver/us Beckwith, 


Na bill to ſettle the boundaries of the manor of Dale, 
of which the plaintiff was Lord, and of the manor of 
dale which belonged to the defendant, the plaintiff and de- 
{endant inſiſting upon diflerent boundaries, it was ordered 
that the parties ſhould give a note to each other of their 
boundaries, and that the matter ſhould be tried in a feigned 


iſue (1). 
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Caſe 112. 
At the Rolle. 
2 Eq. Ca. Ab. 
240. pl. 19. 

On 4 bill to let. 
tle the bound- 
daries of a ma- 
nor, it was de- 
creed that each 
party ſhould give' 
to the other a 
note of their 
boundaries, and 
that it ſhould be 
tried in a feigned 


iſve. And the iſſue being found for the defendant on the firſt, ſecond, and third trial, the de- 
fendant was not only allowed the coſts of all the trials at law, but alſo t he coſts in equity, in regard 
the defendant had no bill, and the plaintiff might have tried it at Jaw without coming into equity. 
On a bill of partition, no coſts on either fide, becauſe it is for the benefit of both parties. 


Whereupon a trial was had, in which the verdict was for 
the defendant, and afterwards a new trial granted, and after 
that a third trial, upon a certificate of the Judge, that the laſt, 
was againſt evidence; and upon the third trial alſo the like 
verdict was found for the defendant, ſo that the boundaries 
appeared to be as they were given in by the defendant, and 
. contrary to what had been alledged by the plaintiff's bill. 


And now upon the equity reſerved, it coming on before 
the Maſter of the. Rells, it was urged for the plaintiff, that as to 
the coſts of th- three trials, the plaintiff muſt ſubmit to pay 
them; but with regard to the ſuit in this court the bill ſeemed 
to be in the nature of a bill of partition, where neither ſide pay 
coſts, it being for the benefit of both partics, to have their 
ſhares in ſeveralty, and that in the preſent caſe, there was by 
this trial a plain advantage to the defendant by the bounds of 


—ä 
F 4 
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(1) But in St. Lukes v. St. Lemard's, of a pariſh would not lie, it being mere» 
1 Bro. Cha. Rep. 40. Lord Thulow ly a queſtion at law, 
thought that a bill to ſettle boundaries 
2 


his 
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MzTeaLr® ». his manor being ſet out by this verdict, in the ſame way y 


BxcxwiTta, 


they probably would have been in a bill of partition; for 
which reaſon the plaintiff onght to pay no coſts, and the rather 
in this caſe, in regard the plaintiff had a probable cauſe of ſuit, 
and it muſt be preſumed that at the hearing there was evidence 
on both ſides ; and therefore, to ſatisfy the conſcience of the 
Court, it had been ſent to a trial, under which cireumſtauces it 
would be hard to make the plaintiff pay the charge of ſatisfy. 
ing the conſcience of the Court, when the thing was in its 
nature doubtful, 


But for the defendant it was ſaid, that the plaintifF's bill in 

this caſe ought to be diſmiſſed, and the defendant having no 

| bill the diſmiſſion ought to be with coſts; otherwiſe an en- 

couragement might be given for great vexation, without any 
proſpect of the leaſt recompence. 


Maſter of the Rolli: The objection that this bill was in 
nature of a bill of partition, ſeems to be of ſome weight; but 
as the defendant has no bill here, and the plaintiff might have 
tried this matter at law, and more cſpeciaily ſince no part of 
the iſſue is found for the plaintiff, who is in the wrong in tt, 

{ 378 ] why ſhould he not be within the common rule, and pay coſts 
throughout? Diſmiſs the bill with coſts (1) 


(1) Reg. Lib. B. 1726. fol. 119. 


Cafe 113. Gyles verſus Hall. 


Lord Chancglor 
Kixs. 'T* H E plaintiff's bill was to compel a re- aſſignment of 


— mortgage, and to ſtop the payment of intereſt from the 


r 5th of September 1722. there having been then a tender made 
to be reaſonab'e . 

votice of paying Of 1000 J. the mortgage- money and intereſt, 

it in ; and if the 

tender be nſiſted on to ſtop intereſt, the money muſt be kept dead from that time, becauſe the party 
is to be uncore priſt. Sis months notice given to pay in the mortgage-money at Lincoln's Inn Hall, 
though this be not the place mentioned in the proviſo of the deed, yet where mon-y was lent in town, 
and no objection made to the notice, no reaſon for a pet ſonal tender, or to make a man carry a gies 
Juni to 4 perſon in the country, 


It appeared that on the day before the 25th of March 1722. 
the mortgagor gave perſonal notice in writing to the defend- 
ant the mortgagee, that he would tender the money and in- 


tereſt between the hours of ten and twelve in the morning at 
Lincoln 
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Lincoln's Inn Hall, on the 25th of September 1722. which ac- 


0bje. by Solicitor General Talbot, Lincoln's Ton Hall is 


not named in the proviſo in the mortgage deed, as the place 
for the payment of the money, and therefore the tender muſt 


be to the perſon (1). 
Lord Chancellor : The money being lent in town, and after 
onal notice given for the payment thereof, and no objec- 
tion made by the mortgagee to the place at the time of the 
notice, it would be very hard to make the mortgagor travel 
with this great ſum of money to Oxferd, where the mortgagee 


lived. 


But in this caſe it ought to appear, that the mortgagor from 
tht time always kept the money ready; whereas the con- 
trary thereof being proved, that the mortgagor was not ready 
to pay it, therefore the intercit muſt run on; and decree the 


defendant to re- aſſign to the mortgagor, or his order. 
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(i) A tender muſt be ſtricly made, in 
order to ſtop intereſt on a mortgage, 
hip v. Church, 2 Vez. 372. Garforth 


Townſend Plaintiff}, 
John Lawton en, Edward 
Lawton, John Lawton Defendants. 


jun and Montague. 


Y a ſettlement on the marriage of the defendant John 

Lawton ſenior, lands were limited to his uſe for 99 
years, if he ſhould ſo long live, remainder to the defendant 
Montague and other truſtces (of which Mcntague was the ſur- 
vivor) for the life of Jan Lawton ſenior, to preſerve contin- 
gent remainders, remainder to his wife for life, remainder to 
the firſt and ſecond, &. ſons of the marriage in tail male 
ſucceſhvely, remainders over. 


v. Bradley, 2 Vez. 678. Shrapnell v. 
Blake, 2 Eq. Ca. Ab. 603. pl. 34. et 
vide Aire v. Smith, 3 Atk. 90. 


Caſe 114. 


Lord Chancellor 
K I* Go 


Sel. Ca. in Cha. 


71. 
2 Eq. Ca. Ab. 
749- ple 4. 

On marriage, 
lands are ſettled 
to A. for 99 
years, if he ſo 
long live, re- 
maindet to B. 
and his heirs 
during the life 
of A. to ſupp:rt , 
contingent te- 
mainders, re- 
mainder to the 
firit, & c. ſon of A. 
A. has iwo 


fone, C. and D. A. the farh-r having mortgaged the premiſſes, he and his ſon C. covenant to ſuffer 
2 recoygry, and to procyre B. the tru er to join, B. the truftee by aniwer ſubmirs to the court : 
the court will not compel the trutlie to jcin, unlzie D. the 'econd log of the warriage w. Il conſent. 


The 


379 


Townsr vp v. 
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The wife was dead, and the defendants Edward Lauten and 
Fohn Lauutan were the only iſſue of the marriage, and the de- 
fendant Fohn Lawton the father having mortgaged the pre. 
miſſes to the plaintiff, and the defendant Eduard Lawton the 
ſon being come of age, the father and ſon entered into articles 
with the plaintiff, and thereby covenanted, that they would 
ſuffer a recovery, and procure Mr, Montague the ſurviving 
truſtce to join therein: but, 

Mr. Montague refuſing to join in making a tenant © the 


þrecipe, the plaintiff brought this bill to compel a ſpecific per. 
formance of the covenant, and that Mr, Mentague might join 


in ſuffering the recovery. 
Mr. Montague by anſwer ſubmitted to do as the Court 


| ſhould direct, and ahn Lawton the younger ſon was made 


(s) Vol. 1. 336. 
et vide Manſell 
& Manſell, poſt. 


678. 


defendant. 

Lord Chancellor aſked if the younger brother would conſent 
that the truſtee ſhould join in making a tenant to the precipe ? 
and being told u; his Lordſhip ſaid, then he would not de- 
cree the truſtee to join, for that he would not take away 20 
man's right. 

Hereupon it was inſiſted, that the Court had done the like 
in the caſe of (a) Mr. Winnington the eldeſt ſon of Sir Franc: 
Winningten, upon his ſon's marriage with Mrs. Read, where 
Mr. Winningten the father brought a bill againſt the truſte: 
for preſerving contingent remainders (he himſelf being only 
tenant for 99 years) to compel him to join in making a tenant 
to the precipe for a common recovery, and the Court decreed 
he ſhould do it, in order to make a new marriage ſettlement. 


Lord Chancellor : J alſo would do ſo, were the like caſe to 
come before me; in the caſe cited, the truſtee was decreed to 
join, in order to preſerve the eſtate in the family ; but in tho 
principal caſe you would have the fame done, with a view only 
to alien, Diſmiſs the bill as to Mr. Montague and the younger 
ſon with coſts ; but decree 7h Latoton the father, and Ha- 
ward the ſon ſpecifically to perform the covenant with tlie 


plaintiff, (1) | 


— — 


(1) This decree does not appear in for ſetting down 


e is entered 


the Regiſler's book, al tho' the order as of the prec r reer term. 


e 
; 
| 


6 cY ©. = 


Jö ¼ eo. Ak 


4 


— 


De Term. 8. Michaelis, 1726. 


Duke of Devon ver/as Atkins. 


V ON Kinton being ſeiſed of a leaſchold eſtate for three 
lives, and having upon his daughter's marriage ſettled the 
ſame upon truſtees, in truſt to the daughter for her life, re- 
mainder to her huſband, remainder in truſt to her children, 
and for want of ſuch children, then in truſt to the ſaid Aaron 
his executors and adminiſtrators; and the daughter being 
dead without leaving any child, 
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Caſe 11 5. 


Lord Chancellor 
KIN S. 
Sel. Ca. in Cha. 
71. . 
An eſtate f 
three lives 
granted to A. 
his executors 
and adminiſtra- 
tors, is a per- 
ſonal eftate, and 
will on A's 
death be liable 


to all his debts by ſimple contract as a leaſe for years would be. 


Aarin Kinten makes a will, and deviſes the reverſion, which 
was thus reſerved to himſelf and his executors, to his wife for 
life, and afterwards to his ſiſter, and then to his fiſter's ſon, 


and dies. 


On a bill brought by the Duke of Deven who was a conſide- 
rable creditor of Aaron Kinton, to charge this eſtate with his 
debts, it had been decreed by (a) Lord Coxper, that the rever- 
lion of this eſtate for lives reſcrved to Aaron Minton, his exccu- 
tors and adminiſtrators, was by the ſtatute of frauds and per- 
juries made perſonal eſtate, and being mede ſuch could nor be 
deviſed away by the teſtator in prejudice of his creditors, but 
ought to be liable to his debts, and fold for that purpoſe, 


But the deviſee in remainder aſter the death of Aaron Ninton 
the teſtator, not being made party to that ſuit, and the teſta- 
tors wife the deviſee for life being dead, he now brought this 
matter over again. 


And it was inſiſted upon by Tallot Solicitor General, that 
tho' the remainder-man could not be bound by the former 
decree, not having been a party thercto, yet ſo far might that 
decree be made uſe of, to ſhew it to have been the opinion of 
thit great man Lord Cowper, that an eſtate pur auter vie, when 
limited to executors, was perſonal eſtate, and as ſuch, (5) di- 


ſtributable within the ſtatute of diſtribution, 
Mr. 


(s) = Vern.719. 


l 382 ] 


(5) Vide Salk. 464. & Carth, 376. Ollbam v. Pickering, contra. 


— 


However, 


to in the Spiritual Court an eſtate per aner dir be not diſtributable, on account 
Its being a freehold, vet it ſeems as if in a court of equity it ſhould be diſtribut- 


able, 
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Duke of Dx you 
. ATX1INsS. 


De Term. S. Michaelis, 1726, 


Mr. Attorney General: Before the ſtatute of frauds and per. 
juries, it is plain an eſtate pur auter vie was not conſidered 2; 
perſonal eſtate z and that ſtatute ſays, that where it is limited 


to the heir, it ſhall not go to the executors or adminiſtrators, 
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Put the caſe, that one ſeiſed in fee ſhould convey to the uſe of 
himſelf for life, remainder to his executors, would that he 
perſonal affets ? and if the executors are ſpecial occupants, ot 
take by occupancy, then it cannot be aſſets. 


Lord Chancellor + The caſe put of lands in fee being limited 
to executors, is different; here the exccutors and admini- 
ſtrators are made ſpecial occupants and alſo take as exccu- 
tors, whereby the premiſſes are perſonal eſtate as naturally as 
if limited originally to executors. | 


Wherefore I ſhall decree this to be perſonal eſtate, and con- 
ſequently that it could not be deviſed away by the teſtatot 
(2) from his creditors ; nevertheleſs being a ſpecific deviſe, 
all the reſt of the teſtator's perſonal eſtate not ſpecifically de- 
viſed muſt be firſt applied to pay the debts, and if there be 
any other ſpecific deviſe, the ſame ought to come in average 
with this and pay its proportion; but if that will not ſerve, 
all muſt be ſold to pay the teſtator's debts (3). 


* 


—_ 


— 


able, and that the adminiſtrator ſhould be taken to be a truſtee for general lega. 
cies, if any; and if no will, then for the next of kin: and as the adminiſtratioa 
may be granted to one only as principal creditor, he ought not to go away with 
the reſidue of the eſtate pur aurer die, as adminiſtrator (1). 


(1) This caſe is now expreſsly pro- ed to hrivs is within the ſtatute of frau -· 
vided for by ſtat. 14 Geo. 2. c. 20. dulentdeviſes, 3 & 4 W. & M. c. 14 
ſ. 9. which enacts that the eſtate por and liable to ſpecialty debts. gf. 
autre vie ſhall go, be applied, and diſ- faling v. WAfaling, 3 Atk. 460. 
tributed in the ſame manner as the per- (3) Reg. Lib. A. 1726. fol. 256 
ſonal eſtate of the teſtator or inteſtace. by the name of Duke of Der v. 


(3) So, an eſlate per autre vie limit- Dickens, 


Blackler ver/us Webb & al. 


AMUEL Bagwell poſſeſſed of a conſiderable perſonal 
eſtate, and having had ſeveral children, ſome of whom 
being dead leaving children, made his will dated the 3d of 


December 1715. and after ſeveral legacics thereby given, be- 


queathed the ſurplus of his perſonal eſtate equally to his ſon 
James, and to his ſon Peter's children, to his daughter Traver/e 
and to his daughter Ves children, and his daughter Man, 
and made his ſon-in-law Benjamin Traverſe ſole executor, 


A. and to B,'s childrenz and to his daughter C. and D.'s children, and to his da 
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Caſe 116. 


Lord Chan- 
cellor KN G. 


2 Eq. Ca. Abs 
352. pl. 8. 
One having had 
five children, A. 
B, C. D. and 
E.; B. is dead 
lerving ſeveral 
children, and 
by will the teſ- 
tator deviſes 
the refidue of 
his perſonal e- 
Rare to his ſon 
ughter E.; D. is 


liring and has children; decreed the children of B. and the children of D. ſhall take per capita, and 


not per flirpes, as if all named. 


The fat was, that at the making of the will the teſtator's 
fon Peter was dead leaving ſeveral children, the teſtator's 
daughter Hannah Webb was living, but her huſband was in 
low circumſtances, and had been twice a bankrupt, and there- 
fore the teſtator by his will made ſome proviſion for her ſe- 
parate uſe. 


The queſtion was, how theſe children and grand-children 
ſhould take, whether per ſirpes or per capita ? 


Mr, Slicilor General inſiſted, that the grand-children ſhould 
take per /irpes, it not being likely that the teſtator ſhould 
intend his own children, his ſon James and his two daughters 
Traverſe and Alan to. take no greater ſhare of his perſonal 
eſtate than each of his grand-children, ſome of which were of 
rery tender years and 'whoſe maintenance and ſubſiſtence 
would conſequently require a very ſmall expencez but that 
the conſtruCtion in this caſe ſhould be according to the ſtatute 
of diſtribution of inteſtates' eſtates, where, in caſe of children 
taxing, they take only the ſhare of their deceaſed parent and 
33 repreſentatives of the ſtock. 


Mr. Attorney General contra: Such part of the ſurplus of 
the perſonal eſtate as is given to the grand-children muſt be 
the fame, and have the ſame conſtruction, as if the teſtator 
tad particularized each grand-child by name, as John, Thomas, 
Le. when there could be no queſtion but that the grand- 
children muſt have taken per capita and not per Airber. 
X 


Vol., II. And 
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And as to the ſtatute of diſtribution, it is not likely that 
the teſtator in this caſe underſtood the ſtatute or the conſtruc. 
tion thereof, or had any alluſion to it; neither could this wil 
come within that part of the ſtatute of diſtribution, in regard 
the teſtator's daughter W2bb was living, and therefore her 
children could take nothing by repreſentation within that 
ſtatute, 


To which it was added, that there was a particular reaſon 
why the children of the teſtator's daughter Webb were in- 
ſerted in the will, becauſe their father was in very low cir. 
cumſtances and unable to provide for them; and as to the 
teſtator's children, they all had portions given them before in 
his life-time z and this being additional, it was but reaſonable 
that the grand-children ſhould take an equal ſhare of the ſur. 
plus with the teſtator's own children. 


Lord Chancellor at firſt ſeemed inclinable that the grand- 
children ſhould take per ſtirpes only; yet at length he decreed 
that the teſtator's ſon James, and the children of the teſtator's 
deceaſed fon Feter and his daughter Traverſe, and the children 
of the teſtator's daughter Nebb, and his daughter Man, (being 
in all fourteen in number) ſhould each of them take per capita, 
as if all the grand- children had been named by their reſpective 
names; and that the grand-children could not take according 
to the ſtatute, or in alluſion thereto, foraſmuch as the teſta- 
tor's daughter Webb was living, and ſo her children could no: 
repreſent her; and to determine that the grand-children ſhould 
take per flirpes would be to go too much out of the will, and 
contrary to the words, when the meaning of the teſtator might 
be according to his words, and that meaning a reaſonable 
and ſenſible one (1). 


— 


LT RY I>;: - Ex : 


5 


— 


mt 
* 


2 > 4 
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r 
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* 
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(1) Reg. Lib. A. 1726. fol. 139. it furniſhes the rule as to the objec 
So Ned v. 
Northey v. Strange, ante 1 vol. 340. in what proportions thoſe objech (hall 
Wicker v. Muford, Harg. Law Tracts, take. Themas v. Hale, Ca. temp. 

13. Malcolm v. Martin, 3 Bro. Cha. Tal. 251. Green v. Howard, 1 Bro. 

Rep. go. Butler v. Siratton, 3 Bro. Cha. Rep. 31. Philips v. Cutb, 
Cha. Rep. 367. So, in bequeſts to 3 Bro. Cha. Rep. 64. NV . 
the relations or next of kin of the tefta- Mowbray, 3 Bro, Cha. Rep, 234 
dor, the ſtatute of Gjiiribution, though 


B,. adbury, 2 Vern. 705. of the bequeſt, yet does not determine 


/ // / c c 


De Term. S. Michaelis, 1726. 


Lord Clifford's Caſe. 
(Fiſt Seal after Michaelmas Term, before the Maſter of the 
Rolls, in the Abſence of Lord Chancellor.) 


Sequeſtration was granted, unleſs cauſe, againſt the de- 
fendant Lord C/ifford for want of an anſwer; afterwards 
he put in an anſwer, which being reported inſufficient, it was 
now moved for a ſequeſtration abſolutely, an inſufficient an- 
{wer being no anſwer, and in ſuch caſe the plaintiff is to go on 


niſi is the firſt 


| . , l proceſs againſt 
where he left off before the inſufficient anſwer was put in, Aa peer, or mem- 
ber of the houſe 
of commons, tho* this is ſome hardſhip ; but if there be a tion nift againſt a peer for want 
of an anſwer, and the pecr puts in an anſwer which is i ient, yet the order for ſequeſtration 


Hull not be abſolute, but a new ſequeſtration niſi, 


Mafter of the Rollt: As in caſe of a peer, or member of the 
houſe of commons, it is an hardſhip upon them that a ſequeſ- 
tration, which in ſome reſpects is in nature of an execution, is 
the firſt proceſs; ſo when a ſequeſtration is granted againſt a 
peer niſ ſor want of an anſwer, it is good cauſe againſt ſuch 
order niſi, to ſhew that the anſwer is put in, which muſt be 
allowed for cauſe; and when that anſwer is reported inſuſſi- 
cient, the plaintiff muſt move again de nous for a ſequeſtration, 
ne, which Go/dſborongh the Regiſter ſaid was the courſe of the 
tourt (1). 
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(1) Vide Butler v. Raſbfcld, 3 Atk. the propriety of this rule, 
740, in which lord Hard wi. he doubted ued it in that inſtance 


Serle verſus St. Eloy. 
NE ſeiſed in fee of lands near Gadalmin in Surry, that 
were in mortgage, and likewiſe ſeiſed in fee of other 
lands, devifed his lands in Godalmin to his couſin and god- 
daughter Fane Styles at her age of twenty-one, ſubject to rhe in- 
cumbrances that were thereupon, and ordered that the rents and 


_ 
——ꝛ—̃— 


although he 


Caſe 118. 


At the Rolls, 


2 Eq. Ca. Ab. 
375- pl. 25. 
$17. pl. 14. 
One deviſes 
his lands in 
D. to A. (his 
couſin) an in- 


fant at her age 


# 21, ſubje& to the incumbrances thereupon, and the rents during the infancy to be paid to ber 
luder, and devi es all his other lands to truſt. es to pay his debts, the lands in D. being mortgaged, 


e mortgage ſh Al be diſcharged by monies ariüng ſtom the ſale of other lands. 
X 2 profits 


* 
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x - profits of the premiſſes ſhould, during the infancy of his fd 
er. god-daughter, be paid to her father for her ſole uſe, and de. 
viſed other lands to truſtees, in truſt to pay the teſtator; 


debts (1). 


O5. The lands in Cadulmin are deviſed ſubjeci to the incun- 
brances thereupon, for which reaſon the deviſee muſt take them 
cum onere, and be contented to pay off the mortgage. 


Mafter of the Rolls contra: The deviſe of the eſtate ſubject | 
to the incumbrance is no more than what is implied, for the 
teſtator could not do it otherwiſe ; but when the teſtator de- 
viſes other lands to pay his debts, this mult be intended all his 

_ debts, and conſequentlythe debt by mortgage of Gedalminis part 


oo i WV, = 


— — 


5 * 


appears thus — The teſtator began his 
will by direQting that his executor 
„ ſhould pay and diſcharge a/l his juſt 
« debts, and that he ſhould raiſe ſuth- 
** cient to pay the ſame—he then de- 
„ viſed his manor, c. at Gedalmin to 
„(the plaintiff) Fane Szz/e;: and her 
« heirs at her age of 21 or marriage, 
« fubjet nevertheleſs to the incumbran- 
ces that were or ſhould be upon it at 
« the time of his deceaſe, and in the 
mean time and until ſhe ſhould arrive 
& at her ſaid age or marriage, the rents, 
& iſſues and profits to be paid by his 
& executor, into the hands of her fa- 
& ther or mother, which-ever ſhould be 
living at the time of the teſtator's 
« deceaſe, for the plaintift*s ſole benefit 
and advantage.—He then deviſed to 
* his brother Leonard Child, and his 
„ heirs, the reverſion of the manor of 
(after the death of M. V.) ſubject 
* nevertheleſs to the payment of ſuch 
of his debts as ſhould remain unpaid. 


& And all the reſt of his real and per- 


ſonal eſtate not therein before ſpecifi- 
« cally diſpoſed of, he deviſed to (the 
& defendant) John St. Eley, his heirs 
and aſſigns, in truſt the ſame to ſell 
and diſpoſe of as ſoon as conveniently 
might be after his deceate, and there- 
out to pay his debts and general lega- 
& cies; and in caſe there ſhould be any 
« deficiency, and that any of his debrs 


(1) By the Regiſter's book this caſe 


and legacies ſhould remain unpaid, 
« then he charged the ſame on the re- 
« verſion and inheritance of the mancr 
* of M, and thereby directed the ſaid 
Leonard Child, and his heirs, to pay 
off the ſame within fix months after 
« the death of M. F. and he made the 
„ ſaid John St. Eloy ſole executor.” At 
the time of the teſtator's death, the ma- 
nor, ©. at Godn/min were in mortgage 
to one Hunt for 5004. The bill hav- 
ing been amended in purſuaace of the 
above-mentioned order, and the cauſe 
coming on to be heard before the Maſter 
of the Rolls, his Honor declared that 
all the debts and general legacies of 
the teltator were by his will to be paid 
* out of his perſonal ellate, and the 
real eſtates deviſed to the detendauts 
Ft. Elie and Child, and that the 
mortgage of the defendant Hunt on 
the eſtate deviſed to the plaintit was 


to be taken as one of thoſe debts, 


ec.“ Reg. Lib. B. 1727. fol. 20). 
And this decree was afterwards a 

on appeal (by Leonard Chil) to Lord 
King, Reg. Lib. B. 1727. fol. 300- 
This caſe (although not always approve 
ed of) has been conſidered as a leaving 
avthority in Galten v. Hancich, 2 Ak, 
437. Marchioneſs of Tei, v. Eall 
ot Coventry, 1 Bro. Cha. Rep. —__ 
Duke of Ancaſter v. Mayer, 1 Bro. Cha. 
Rep. 454- 


* 


Lt 
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De Term. S. Michaelis, 1726. 
of thoſe debts which are to be paid off out of the money ariſing 
by ſale of the truſt-eſtate; and this is the ſtronger, by the teſta- 
tor's having appointed the rents and profits during the infancy 
of his god-daughter to be paid 10 the infant's father for the 
{ole uſe of the infant, which is as much as to ſay, that they 
hall not go or be applied in diſcharge of the mortgage. 

And tho! the infant by her own bill had ſubmitted to pay 
off this mortgage, yet his Honour ſaid, he muſt take care of 
the infant, and not to ſuffer her to be caught by any miſtake of 
her agent, 


Wherefore paying the coſts of the day, let the infant amend 
her bill, 


Anonymus, 


N TE; the courſe of the court is, that where a cauſe is 

brought, on upon bill and anſwer, and the plaintiff's bill 
is diſmiſſed as againſt a defendant, in ſuch caſe only 405. 
colts is to be paid by the plaintiff; but if the plaintiff has a 
decree againſt the defendant, tho* upon bill and anſwer only, 
if the plaintiff has coſts given him, it muſt be coſts to be 
taxed (1), 


387 


— 


Stunt t . 
Shs ELoY. 


Caſe 119. 


Where the cauſe 
is brought on 
only on bill and 
anſwer, if the 
bill is diſmiſſed 
againſt any of 
the defendants, 
there only 401. 
colts are 6 be : 
p. id 3 but if the 
plaintiff has a 


decree againſt the defendant, tho only on bill and er, there coſts muſt be taxed. 


(1) But this practice was altered by of April 1748, Vide 2 Atk. 288, 


an order of Lord Hardævicte on the 27th 
7 


peck verſus Halley, 


HE teſtatrix Mrs, Peck by her will inter al', after le- 
gacies given to ſeveral of her relations, bequeathed to 


Caſe 120. 
At the Rolls, 


2 Eq. Ca. Ab, 
360. pl. 18. 
One bequeaths 


her two grandchildren A. and B. ſome of her beſt linen, and to ber grand- 


made J. S. reſiduary legatee. 


child A. ſome 


of her beſt lin- 
nen z this void 


for the uncertainty ; yet the Court e it to the executor to give ſome of the beſt linnen 


to the legatee, 


Mafter f the Rolli: This is a void legacy for the uncer- [ 388 


tainty ; the beſt of my linnen is uncertain, but ſome of my beſt fades — 


lianen as the 


executor ſhould think fit, or as the legatee ſhould chuſe, 


X 3 linnen 


had been goods 


7 
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[We Fw VUnnen is more uncertain ſtill; if it were ſuch, or ſo much of 
4,3 der. my beſt linnen, as they ſhould chuſe, or as my executors ſhould 
fb. chuſe for them, this would be good, and by | the Choice of the 
by legatees | 'or executors is reducible to a certainty, but in this 
45 caſe it is ; merely void for the uncertainty, 
7 However, afterwards foraſmuch as theſe were ſo near rela- 
5 tions to the teſtatrix as grand · children, and having no other le- 
gacy by the will, and ſince it was plain the teſtatrix intended 
ſome linnen, his Honor did by the decretal order recommend 
it to the reſiduary legatee, to give ſome of the beſt of the teſtz- 
trix's linnen to theſe legatecs A. and B. which recommendation 
in the like caſes (he ſaid) the Court had ſometimes made (1), 
(1) Reg. Lib. B. 1726. fol. 264. by the name of Peck v. Peck. 
Caſe 121. Clavering verſus Clavering. 
Lord Chancellor 
| Kine, T HE defendant was tenant for life of lands in Durhan, 
x * but not without impeachment of waſte ; the plaintiff 
2 wt Ca. Ab. was the remainder-man in tail, and in theſe lands there were 
$39. pl 5 life ſeveral mines of coals, which were open before the defendant 
. 2 the tenant for life came to the eſtate, and the tenant for life 
pits or ſhafts for opened the earth in ſeveral places, but (as it was faid) with 
„ deſign only to purſue the old vein of coals. And the phintiff 
N moved for an injunction to ſtay the defendant from opening 
the earth in any new place. 
Lord Chancellor : This was determined in the great cauſe of 
Hellier v. Twiford, in which I was of counſel, the matter 
| [ 389 ] vas tried at the aſſizes in Devonſhire before Mr. Juſtice Powe!, 


and held great part of the day; there it was proved by wit- 
neſſes to be the courſe of the country, and a practice well 


7 * => 
. JB. oh 
"=" — 
TS 5 


known in thoſe parts among the miners, that any perſon having 
a right to dig in mines may purſue the mine, and open new 
ſhaſts or pits to follow the ſame vein ; and that otherwiſe the 
N | working | in the ſame mines would be impracticable, becauſe 
I the miners would be choaked for want of air, if new holes 


- . - — 
— 4s 


ſhou!d not be continually opened to let the air in to them; and 
he fame vein of coal frequently runs a great was, and (a8 


Lid Ch wicelley ex prefied il the ſame mine of coals was ver 
| knowable 
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knowable and eaſy to be diſcerned ; beſides, that to ſton the 
working might be the ruin of the colliery for ever; and in the 
preſent caſe it appeared that there was a fire engine kept by 
the tenant for life of theſe mines, which carried off the water, 
without which the mines would be loſt, and the working of 
this fire-engine coſt 40 or 5o/. a week, 


Then it was objected by the Attorney General, that theſe 
mines were not opened when the ſettlement was made; 
having been opened by the perſon who by that ſettlement 
claimed an eftate-tail, and was fince dead without iſſue, 
whereas the ſettlement gave only the benefit of the mines 
then opened to the tenant for life, 
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Cravanncs9s. 
CTA VIII G. 


Har ardous to 
rant an injunc- 
. to ſtay the 
working of a 
coal- mine. 


One ſeiſed of 
lands wherein 
there are cual- 
mines not © 
ed, ſettles the 
lands on A. in 
tail, remainder 
to B. for life, 
A. opens the 
mines, works 


them, and dies without iſſue ; B. may continue working in all mines lawfully opened. 


Sed per cur : It ſeems as if the tenant/for life may work all 
mines which were lawfully opened by the precedent tenant in 
tail, tho' ſubſequent to the ſettlement, 


So deny the injunction. 


Thomas Davis Leſſee of r 
John Pierce, ; F, 


Creſwick Norton & Defendants. 
Ux.' 


HIS was an ejectment tried at Chelmsford ſummer 

aſſizes 1726, and the lands in queſtion being of ſmall 
value, and depending merely on the words of a will, it was by 
conſent made a caſe to be determined by the opinion of Mr. 
Juſtice Reynolds, who tried the cauſe. 


Caſe 122. 


[ 390 ] 


A. ſciſed in fee, 
has a ſon B. aud 
a fifter C. &c. 
and deviſes his 
lands to his fon 
B. in tail gene- 
ral, and if his 
ſon B. ſhould 
die without iſ- 


ſus, and his wife ſhould ſurvive him, then the wife to haye the premiſſes for liſe, remainder to C. 
in fie; B. the ſon dies without iſſue, but teftator's wife dies before him; C. is not intitled ta 


the remainder in fee, becauſe ine contingency is annexed to all the de viſes over. 


The caſe was, Thomas Healer the defendant's uncle was ſciſ- 
ed in fee of lands in Seward-Stone in the pariſh of Maltbam- 
boly-erofe, in Efſex, and had a wife Alice, an only fon Willia 
Huler and a filter Mary Stratton. 4 


Themas Hooker the father, by his will dated the 5th of July 
1795, deviſed his lands to his ſon William Hoaler and the 
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De Term. 8. Michaelis, 1926, 


heirs of his body, and if his ſaid ſon ſhould die without iſſue of 
his body, and the ſaid teſtator's wife Alice Hooker ſhould fur. 
vive his the ſaid teſtator's ſon, then the teſtator's wife Ale 
ſhould enjoy the premiſſes for her life, and after her deceaſe, 
that the premiſſes ſhould be enjoyed by the teſtator's ſiſter 
Mary Stratton for her life, and after her deceaſe ſthe teſtator; 
ſon William Healer being dead without ue as aforeſaid] then 
the teſtator deviſed the premiſſes to the leſſor of the plaintif 
Fehn Peirce, and to two others Pighorn and Randal (both fince 
dead) and to their aſſigns for ever. The teſtator Thema: 
Haoter died, the wife Alice did not ſurvive the * ſon 
William Hoker, but died before him, 


The 6th of September 1509. the ſon Miliam Hecker died 
without iſſue ; upon which Aſary Stratton the teſtator's ſiſter 


and heir entered, enjoyed the premiſſes for her life, and died 


the 1oth of October 1723. 
Pigborn and Randal two of the deviſes over in fee died, 


and the other deviſce John Peirce ſurvived, and was the leſſor 


of the plaintiff; and the queſtion was, whether Jahn Peirce 
the ſurviving deviſee took any thing by this deviſe, in regard 
Alice Hoater the teſtator's widow died in the hfe-time of the 
teſtator's ſon William Hooker ; ſo the contingency of the ſon 
dying without iſſue in the life-time of the teſtator's wife had 
not happened, and whether this contingency was annexed to 
all the ſubſequent eſtates and limitations, and prevented any 
one of them from taking effec? 


Objected by Serjeant Baines, /, That the remainder de- 
viſed to Alice Healer the teſtator's widow was a velted, and 
not a contingent remainder z 


24ly, That if the remainder to the teſtator's widow was 4 
eontingent remainder, yet this contingency did not extend 
to the ſubſequent limitations; but the deviſe to the leflor of 
the plaintiff (Peirce) was to be taken as a ſubſtantive deviſe, 
without any regard had to the contingency of the teltator's 
ſon dying without ifſue in the life-time of the teſtator's wile; 
that the principal caſe did not differ from the caſe of a deviſe to 
my ſon in tzil, and for want of ifſue of my ſon the remainder 
to my wife, or of a deviſe to my ſon and the heirs of his body, 


and if he dic without iſſue, then the remainder to my wife; 
in 


De Term. 5. Michaelis, 1726. 


zu which caſe the words [if] or [then ] would be inſigniſi- 
cant, and no more than the law implied, & expreſſio eorum que 
gacite inſunt nibil qperutur; and that in the limitation of the 
remainder to the wife for her life, the words [in caſe ſhe be 
living at the time of the ſon's dying without iſſue] muſt 
plainly be immaterial and inſignificant ; for if the teſtator's 
wiſe was not then living, ſhe eould not take; and it was the 
ſtronger, as it was but an eſtate for life which was given to the 
wiſe, and was the ſame thing as if the deviſe were to A. fag 
hfe, and if B. ſurvives A. then to B. for life, in which eaſe 
this would be a veſted remainder in B. and the words [if B. 
ſurvives A.] would be void, and no more than implied, be- 
cauſe B. could not take unleſs he ſurvived A. 


Or ſuppoſing this to be a precedent condition, or a prece- 
dent contingency to the veſting of the eſtate for life to Alice 
the teſtator's wife, yet the deviſe of the remainder in fee to 
Prirce and the two others upon the death of the teſtator's ſon 
without iſfue, was 2 good ſubſtantive deviſe, and conſequent- 
ly the leſſor of the plaintiff well intitled. 


Mr. Juſtice Reynolds : If the deviſe had been to the teſta- 


tor's ſon and the heirs of his body, and if the teſtator's ſon | 


ſhould die without iſſue, and the teſtator's wife ſhould ſurvive 
him, then to the wife for her life, it might be reaſonable to take 
it to be a veſted and a common remainder to the teſtator's 
wife, upon the ſon's dying without iſſue; but as it would have 
been plainly otherwiſe, if the deviſe had been to the wife in 
tail, or in fee, in caſe the ſon ſhould die without iſſue, and the 
teltator's wife ſhould be then living ; ſo in the preſent caſe it 
is the ſame as if the deviſe upon this contingency had been 
to the teſtator's wife in fee, becauſe all theſe remainders are 
but as one eſtate ariſing upon the ſame contingency, and as 
from one root. 


Moreover this deviſe to Pierce and the two others in fee, on 
the teſtator's ſon dying without iſſue, cannot be taken as a 


» 
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t When and Then are adverbs of time, and when they refer to a thing that 
mult of neceſſity happen, as when an infant might come to twenty-one, then 
theſe words do not make a contingent remainder, 3 Co. 21. a. Boraflon's caſe; 
but in this caſe it is wholly uncertain whether the ſon ſhould die without iſſue in 
the life of the mother, and therefore not within the rule of Boraffon's caſe. 
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ſubſtantive deviſe, becauſe the deviſe is to Peirce and the two 
others in fee, the teſtator's ſons ſon being dead without iſſue 
as aforeſaid ; which words [as aforeſaid] imply as in manner 
aforeſaid, or as if thefe words had been repeated, (viz.) in 
caſe my ſon dies without iſſue, my wife then living; for which 
reaſon the contingency not happening, the deviſe to Peirce 
and the two others is void; and if this were but doubtful, 
yet by doubtful words an heir ought not to be diſinherited. 


» Whereupon the Judge, after ſome days taken in conſider. 
ing of the caſe, delivered out the po/tea to the defendant, with 
theſe words ſubſcribed, 

- am of opinion, that the remainder limited to the letfor of 
the plaintiff by the will of Thomas Hooker is a contingent re- 

mainder depending on the death of Milliam Haoler without iſſue 
in the life of Alice the teſtator's wife; and as that contingency 
never happened, the remainder which depended thereon could 
never ariſe ; therefore let the affociate deliver the poſea in this 
caſe to the defendants or their attorney. 


Dec. 19. 1726, 
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James Reynelds (1), 


Statham v. Bell, Cowp. 40. Bradford 
v. Foley, Dougl. 63. Doe v. — 
Dougl. 74. Horton v. Whittaker, 1 
Term Rep. 346. Calthorpe v. Gugh, 
3 Bro. Cha. Rep. 395. note. Doo v. 
Brabant, 3 Bro. Cha. Rep. 393. 


(1) Vide Napper v. Sanders, Hutt. 
119. Jones v. Weſtcomb, 1 Eq. Ca. Ab. 
245. pl. 10. Andrews v. Fulham, 
2 Stra. 1092. Gulliver v. Wicket, 1 
Wilſ. 105. Avelyn v. Ward, 1 Vez. 
420. Lethieuliicy v. Tracy, 3 Atk. 774- 


Caſe I 23+ Anon us. .* + 
Lord Chancelloy | 232 (On Petition). 
5 3 PO N the petition of a bankrupt complaining that A. 


in under « com- 
miſſion of bank- 
ruptcy, thoꝰ only 
to prove his 
debt and oppoſe 
the bankrupt's 
obtaining his 
eertificate, yet 
he ſhall not ſue 
the bankrupt at 
law, unleſs he 
will waive all 
benefit of the 
commiliion, not 


one of his creditors had come in under the commiſſion 
and proved his debt, yet had arreſted che bankrupt, and pray- 
ing to be diſcharged : the counſel of the other fide infiſted, 
that by the ſtatute of the 13 Elia. cap. 7. it is enacted, that 
if a creditor be not fully ſatisfied out of the bankrupt's effects, 
he may notwithſtanding take his courſe at law againſt the 
bankrupt for the reſidue of his debt, and tho* by the 1 Ann. 
cap. 12, if the bankrupt has his certificate ſigned by four fifths 
in number and value of his creditors, and allowed by the Lerd 


only as to the 
dividends but as to bis voting againſt the bankruvt's gaining his certificate, 


Clancellr, 
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„then, and not otherwiſe, the bankrupt is diſcharg- 
ed of his debts, yet in this cafe the bankrupt was not within 
the latter ſtatute, ſo as to have his debts diſcharged, he having 
not got his certificate allowed, and was within the ſtatute of 
the 13 Eliz. liable to be ſued by the creditor for the debt, 
eſpecially in this caſe, the creditor coming into the commiſſion 
for no other reaſon but to oppoſe the bankrupt's having his 
certificate, which he would have had, if 0 creditor had not 


come in and proved his debt, 

That the creditor was willing to waive taking any advantage 
of the bankrupt's effects or eſtate, and therefore it was fit he 
ſhould be at liberty to ſue the bankrupt at law, he not having 
got any certificate, otherwiſe the creditor might be under a 
dilemma, if he had not come in, the bankrupt would have 
gained his certificate ſigned by four fifths of his creditors in 
number and value, and now he had come in, tho? for no other 
end than to oppoſe the bankrupt's having the certificate, yet 
endeavours were uſed to deprive him of the benefit of the law 
againſt the bankrupt, 


Lord Chancellor : It has been the conſtruction of the court of 
equity, upon the Jatter ſtatute which diſcharges the bankrupt 
of his debts, on his procuring a certificate ſigned by four fifths 
of his creditors, and allowed by the Chancellor, that where a 
trader becomes a bankrupt, and any one of his creditors comes 
in before the commiſſion to prove his debt, tho* with deſign 
only to oppoſe the bankrupt's certificate, yet this proceeding 
of the creditor is an election to take his remedy for his debt 
under the commiſſion, and if pending that, the creditor ſues 
and arreſts the bankrupt, it is taken to be an oppreſſion, 
Therefore let the creditor at his own expence 2 the 
bankrupt out of cuſtody, 


But if ſuch creditor will waive having any benefit under the 
ſtatute, ſtay a reaſonable time, and there is an improbability 
of the bankrupt's being able to gain his certificate ſigned by 
four fifths in number and value of his creditors, or allowed by 
the court, in ſuch caſe, if the creditor applies to the court, 
declaring his conſent to waive any right or ſhare of the bank- 
rupt's eſtate under the commiſſion, and praying that he may 
ſue the bankrupt, I think it might be reaſonable for the court 
to 
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305 be Term. S. Michaelis, 1726. 
Anoxrnvs. to give leave to ſuch creditor to * at law n the 
bankrupt for his debt (1). 


(1) However it is now ſettled that purpoſe of aſſenting to or diſſenting 
although the creditor elect to proceed from the cettificate. Ex patte Capo, 
at law, he may ſtill come in under the 1 Atk. 219. Ex parte Lage, 1 Atk, 
commiſſion and prove his debt for the 220. 


Caſe 124. Ex parte of the Eaſt-India Company, 
Lord Chancellor 

Kixc. A Trader contra ed with the Company at one of their 
2 = = Ad. fales for the purchaſe of a parcel of E- India goods, 
„ to be paid for at a future day, and before the day of payment 


at common 


— rone ſhould he became a bankrupt. 
come in on 4 | 
coſtimiſſidn af bankruptcy but ſuch as were creditors at the time of the bankruptey, becauſe the 
bankrupt could not atterwards charge his eftate. But now (fince the 7 Geo, 1. cap. 310 if A, 
gives 2 note under hand payable at a future day, before which day A. becomes a 9 in this 
eaſe fuch creditor by note ſhall come in. But a contract by A. at an Eaſt-India ſale to buy a parcel 
of gods, before which day A. bec mes a bankrupt, this not within the above-mentioned ſtatute: 
neither is a bond or note to pay money ce 2 con'ingency, before the happening of which centingency 
the obligor or giver of the note becomes a bank: upt, within the ſaid flatute, 


L 396 ] Lord Chancellor: Formerly in cafe a trader contracted 2 
debt payable at a future day, and afterwards (but before the 
day of payment) became a bankrupt, this not being a debt 
until after the bankruptcy, at which time the bankrupt could 
not do any act to alien or leſſen his vſtate to the prejudice of his 
creditors, ſuch contract was held void, and the creditor not 
allowed to come in for a ſatisſaction under the commiſſion, 


And in ſome caſes it was thought hard, that if one, on the 
buying of goods, or for other valuable conſideration, ſhould 
give a note under his hand payable at a future day, and actually 
had the goods delivered to him, or the money lent him, and 
before the day of payment the dzbtor ſhould become a bank- 
rupt, that in this caſe the creditor could not com: in under 
the commiſſion with the reſt of the creditors ; wherefore 
for the remedying of this, the ſtatute of 7 Geo. 1. cap. 31. was 
made. But the preſent caſe is not within that ſtatute, becauſe 
the goods were not delivered, nor was the contract ſigned by 
the party (a). 


ä — 


a — ow - — "> 
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(a) Sec the ſtatute in which there are no expreſs words to this purpoſe. (1) 


(1) Et vide contra Patti/on v. Banks, Rep. 17. 


Cow p. 540. Brocks v. Lloyd, 1 Term f 1 


De Term. S. Michaelis, 1926. 


And at this day, if a bond or note be given by a trader 
apon a contingency, and before it happens the trader becomes 
a bankrupt, and then the contingency happens; this is not 
within the act, neither ſhall the debt ariſing (s) after the 
N be ſatisfied under the commiſſion. 


* 
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(a) But if the contingency happens before the bankrupt's eſtate + fully 


dittriboted, ſuch creditor ſhall come in pro rata. Vide polt. 497. Ex parte 


_ Caſwell, Se. 


Bays verfus Bird. 


R. Zouch late of Odyham in the county of Hants de- 
* ceaſed, by deed of fettlement in 1702, created a term 
of 500 years in the manor of Odyham, and the waſtes and 
commons there, in truſtees the defendants Field, Fervciſe and 
Rechard, in truſt to pay debts, and for a charity, upon which 
premiſſes there was great quantity of timber growing, and the 
term was not without impeachment of waſte, 


truſtees being in poſſeſſion, and as a receiver appointed by the court, down 
timber, D. one of the other trufices conſenting; B. the truſtee for t 


Caſe 12x. 
Lord Chancellor 
King. 

s Eq. Ca. Ab. 
746. pl. 5. 

A. ſeiſed in fee 
of land demiſed 
the premiſſes 

to truſtees B, C. 
and D. for 800 
years in truſt to 
pay debts and 
for a charity 3 
B. one of the 
10001. worth of 


charity or as receiver, 


ooght not to take acvantage of his having poſſeſſion, without which he could not cut down the 
timber, yet the timber muſt be valued according to what it would be worth at the end of the ter 


at zoo yea's. 


Upon Zouch's death the reverſion deſcended to his heir, 
who fold the reverſion and inheritance to Field one of the 
truſtees of the term, who was alſo appointed receiver of the 


eltate by the court. 


Feld eut FR from the waſtes and commons of the x pre- 
miſſes above 1800]. worth of timber, but left ſufficient for 


repairs and botes for the tenants. 


The queſtion was, whether the defendant Field ſhould 
make any, and what ſatisfaQion to the truſt for the timber 
which he had cut down ? | 


057. For the charity: 'Tho' the timber was part of the in- 
heritance, and Field was owner of the inheritance, yet if he 


had not been a truſtce of the term nor receiver of the eſtate, 
he 
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A truftee of a 
term for a cha- 
rity, —_ fe 
watte, ales 
the — in 
fees he ſhall 
not cut down 
the timber, if 
he does, he muſt 
make ſatisfac- 
tion to the cha- 


rity. 


De Term. S. Michaelis, 1726. 
he could not have juſtiſied entring upon the premiſſes durirl 
the term to cut down any timber; and it was compared to 2 
copyhold, where, tho' the right to the timber be in the lord, 
yet cannot the lord enter to cut it down; and tho' the timber 
if blown down would belong to the lord, or to the owner of 
the inheritance, yet this would be the act of God] but the 
lord or reverſioner cannot by his own act entitle himſelf to the 
timber, which in the preſent caſe ought to be eſtimated ac- 
cording to the rate arid value it would yield at the end of the 
term of 500 years, at which time, if ſtanding; it would how. 
ever be decayed and rotten and of little value; and tho the 
defendant Field was a truſtee, he ought not to make uſe of that 


poſſeſſion to the prejudice of the truſt, much leſs make an il 
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uſe of the poſſeſſion he had as receiver, that being to be looked 
upon as the hand of the court, and therefore the court ought 
to make him pay as much as it would have been worth his 
while to have given the other truſtees for their leave, if it had 
been aſked for the cutting down this timber, which ought (it 
was ſaid) to be half, and that it would be very well worth the 
defendant Field's while to give half for ſuch licence, in regard 
whatever he got thereby was clear gain, and the termors had 4 
ſpecial property in the trees, as to the maſt and ſhade, (1) 

Upon this it was proved by Field, that Redyard, another of 
the truſtees; gave him leave to cut down the timber; and as 
to the termor's property of the maſt and ſhades, it would 
hardly ſatisfy the charity to have an iſſue to try the value of 
the maſt or ſhade during the term. 


That during the term, and before the end thereof, it was 
likely by ſome tempeſt or accident the trees might be blown 
down, and then Field would be entitled thereto; alſo that 
this being a common or waſte, (and not incloſures) the jury 
would give but little damages for the leſſor's entring upon 
the land and cutting the timber, 


Lord Chancellor : 1t is plain that Field as the purchaſer of the 
reverſion could not enter upon the premiſſes to cut down the 


— 
* 


* 


(1) Vide Bexwick v. Whitficld, poſt. 3 Vol. 267. 
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timber; and as to Redyard the 'co-truſtee's aſſent to the cut- Bars v. 


ting down of the timber it was a breach of truſt in him, of 
which the defendant Field ought not to take any advantage, 
ſo that ſomething ought to be paid to the charity or truſt for 
their leave. 


And on his Lordſhip's propoſing 220/. both parties agreed 
thereto, and ſo the matter was compromiſed. (1) 


Another point aroſe in this caſe, which was, that the ſaid 
Mr. Zauch by his deed in 1702. granted his hundred and ma- 
nor of Odyham in Hampſhire, and his manor of Wiking in 
Surry, and all his manors, lands and premiſſes in Odybam and 
Wing aforeſaid. Whereupon, 


The queſtion was, whether the grantor's manor of Hart- 
low, which was within the hundred of Odyham, but not 
within the manor of · Odyham or Mating, ſhould paſs by this 
deed ? and after debate, 


Lord Chancellor : An hundred is only a franchiſe conſiſt- 
ing of a court called the hundred court, and probably has the 
return of writs, and by ſuch grant the franchiſe paſſes, but 
not all the teſtator's lands within that franchiſe z wherefore 
by the word [hundred] the manor of Hartlerom not being 
named in the grant, does not paſs, and the rather in regard 
I heard it ſaid and offered to be made out, that the manor of 
Hartlerow and the hundred and manor of Odyham came to 
Mr. Zouch's family by different purchaſes, and at different 
times; but where Mr. Zeuch grants his hundred and manor 


Dian. 


What paſſes by 


grant of an hung 
wed, 


[ 400 ] 
One ſeiſed in 
fee of an huge 
dred and of 
lands in the 
hundred, grants 
the hundred 
this paſſes only 
the franchiſe, 
and not the 
lands in the 
huadred. 


_ 


2 


(1) It ſeems from Reg. Lib. A. from this order (as well as the other 


— 


1726, fol. 111. that on hearing an ex- order reported above) was brought in 
ception to the Maſter's report, as to the Houſe of Lords, which came on to 
certain allowances made to Ficld for be heard the 5th of Feb. 1730. by the 
repairs done to the truſt-eſtate amount- name of Jervoiſe v. Field, when the 
ing to between 400“. or 5007. and the ſum of 7421. 125. was ordered to be 
ſpecial matter of the report reſpecting paid by Field to the charity, as a ſatis- 
the cutting the timber coming on to faction for cutting down the timber, 
be heard at the ſame time, Field offered which ſum of 7421. 127. together 
to allow the ſum of 2001. for the tim- with the 200. before allowed, was ex- 
ber, whereupon the exception was al- actly half the clear money for which 
lowed as to the ſum of 200/7. and over- the timber was fold. Printed caſe in 


tuled as to the reſt, But an appeal Dom Proc. 


of 
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Re. v. of Odybam, and his manor of Waking, and all his 

. lands and tenements in Odyham and Mating aforeſaid, the 
words ¶ Odybam aforeſaid] muſt have reference to, and intend 
the hundred of Odyham, eſpecially as the grant is of all the 
grantor's manors and lands in Odyham aforeſaid, fo that tho 
there may be a manor within a manor, yet it is not likely that 
Hartlerow manor ſhould be a manor within the manor of 
Odybam, nor is it pretended ſo to be, neither does it appear 
that Odyham is mentioned as a vill in the deed, but only as an 
hundred and manor, | 


But it being obſerved, that Moting was named as well az 
Odybam; whereas Woking could not be intended as an hun- 
dred, but rather as a vill, and ſo muſt Odyham when coupled 


together, 


Lord Chancellor: Then let this be tried in a feigned iſſue 
at the next aſſizes for Hants, whether compriſed or not com- 
priſed within this grant of 1702; and let Mr. Field be de- 
fendant, and the reſt of the truſtees plaintiffs, and let the 
deed be admitted to have been executed by Zouch, and that 
Zeuch was at that time ſeiſed of lands in Hartleronr, 


D E 


Term. S. Hillarii, 1726. 


Sir John Napier ver/us Lady Effingham. 


8 IR John Napier nephew and heir of Sir Theophilus Napier 
the firſt huſband of the defendant Lady Efingham, (who 
aſter the death of Sir Theophilus married and ſurvived Lord 
Efingham)brought his bill againſt the Lady Efingham (inter al“) 
to be relieved againſt a conveyance gained unduly by Lady 
Effingham from her firſt huſband Sir Theephilus Napier, where- 
by he ſettled divers lands lying in the middle of his eſtate, and 
likewiſe the manor of Shitlington, a manor that had been long 
in the family, of which there are about 200 tenants, and this 
manor named in the middle of the parcels, amounting in the 
whole to above 600/, per annum; whereas the defendant by 
her anſwer admitted, that the lands agreed by Sir T heephilus to 
be ſettled were not above 400 J. per annum. 


And the defendant Lady Ffinghom preferred her croſs bill 
linter a”) to eſtabliſh this ſettlement. 


Lord Chancellor Parker (among other things) referred this 
matter to be {tated by the Maſter 3 and afterwards the plain- 
tiff Sir John Napier, an infant, exhibited his petition to his 
Lordihip for leave to bring a new bill, ſhewing that his cauſe 
had been miſmanaged by his former ſolicitor, and making out 
the ſame by aſſidavits, upon which the court gave leave to 
bring ſuch new bill, 


But the defendant Lady Efingham appealing from this order 
to the Houſe of Lords, ſhe was let into the poſſeſſion of the 
premiffes, but leave was given the plaintiff to thew cauſe with- 
in fix months after he ſhould come of age (1). 


J 401 J 


Caſe 126. 


Lord Chancellor 


KinG, 


Maſter of the 
Rolls, 


Upon a decres 
+ gaink an in- 
fant, unleſs 
cauſe within ſix 
mont*s after 
he comes to ages 
the infant may 
anſwer, make 
a defence, and 
examine wit- 
neſſes anew« 


( 402 1 


(1) 3Bro. P. C. 1. 
1 
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Foy „ And now Sir John Napier petitioning the court that he 
KAN. might have leave to amend his original bill, or be allowed © 
bring a new or ſupplemental bill as he ſhould be adviſed, ang 


alſo to amend his anſwer to the croſs bill ; 


' Lord Gancellor called to his aſſiſtance the Mafter of the Rall, 
and after hearing counſel on both ſides, this day the opinion 
of the court was delivered. 


As to what is prayed concerning amending the original bill, 
there does not appear to be any precedent in this court of an 
amendment-to a bill in a part wherein it has been Gimiſecd 


upon the merits. 


The plaintiff Sir 7h Napier, now he is of age, ought to 
be well adviſed how he gocs on in this cauſe, as it is inſiſted at 
the bar that there was a particular given in by Sir Theil 
for inſtructing counſel to draw the ſettlement in queſtion, 
which compriſed this manor of Shitlington, 


But as to the preſent queſtion concerning the manner in 
which the plaintiff ought to ſhew cauſe, and bring this matter 
before the court, it is not to be imagined that Sir n is tie( 
up to the former proceedings only, ſor that would be the molt 
imperfect relief which could be given. 


L 423 J 


Therefore this cauſe is to be conſidered as if there had been 
a common decree againſt an infant relating to his inheritance, 
with a , c] within fix months after he ſhould come of age, 
in which caſe it would 'be plain the defendant might amend 
his anſwer. 


All infant defendants by their anſwers put in an early claim 
to the care and protection of the court in relation to their right, 
and ought to have it, foraſmuch as they are ſuppoſed unable to 
take care of themſelves; which ariſes from the general ſuper- 
intendancy this court has over infants ; all decrees againſt 
them give fix months after they come of age, to ſhew cauſe; 

and therefore Sir John Napier in the preſent cafe ought to 
have leave to put in a new anſwer (1). 


— 


(1) This order was affirmed on appeal to the Houſe of Lords, 3 Bro. P. C. 300. 
Aud 
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And the Maſter of the Rells ſaid, he looked upon this a mat- 
ter of courſe and of right, believing that he had granted the 
ſame upon a petition ex parte (1). 

Nite; The conſequence of an infant's putting in a new 
anſwer is, that he may examine witneſſes a-new to prove his 
defence, which may be different from what it was before. 


* 


403 


-Nayren . 


Lady EyrinG- 
HAM. 


—_— 
— 


— 


(1) Vide Founta:n v. Cain, ante vol. 1. 304. Bennet v. Lee, 2 Atk. 531. 


* Gardiner ver/us Griffith. 
AMUE L Gardiner the plaintiff's father, being poſſeſſed 


of a long term for ninety- nine years of the advowſon of 
Ealington, made a mortgage thereof to the defendant by way 
of alignment of the term, upon condition to be void on pay- 
ment of the mortgage-money and intereſt at the end of the 
year, and there was a covenant in the mortgage-deed that 
on every avoidance of the church the mortgagee ſhould 


preſent. 
Several ycars after the mortgagor died. 


It was admitted by Lord Chancellor and by the counſel on 
both ſides, that if there be a mortgage made of a manor, and 
an adrow ſon appendant, before the mortgage is forecloſed 
{tho' the mortgagee be in poſſeſſion) yet the mortgagor ſhall 
preſent if the church becomes void, for the preſentation is to 
be preſumed to yield no profit, and conſequently cannot be 
accounted ſor, nor go towards ſatisfaction of the mortgage; 
for which was cited od and Hinchman verſus Sir Thomas 


Stanley, and alſo Mr. Serjeant Selby's cafe (a), 


Caſe 127. 


Lord Chancellor 
KING. 


If an advowſon 
only be mort» 
gaged and be- 
comes void, it 
ſeems in this 
caſe the mort- 
gagee is to pre- 
lent, eſpecially 
if in the deed the 
agreement be 
that be mortga» 
gee ſhall preſent, 


[ *404 ] 
One mortgages 


a manor with af 
adyowſon ap- 
pendant, and the 
church becomes 
void, mortgageey 
tho' in poſſei- 
fion, ſhall not 
prefent to the 
church till the 
mortgage is 
torecloted, 


a) See alſo 
2 Vern. 401. 


Amburtt verſus Dawting 3 2 Vern. 549. Attorney Gen*ral v. Heſketh ; and Preced. in Chan. 71. 


Tory vertus Cox. 


But the principal caſe was ſaid to diſſer, nothing being 
mortgaged here but the advowſon, fo that the mortgagee 
could have no other ſatisfaction than by providing for a child, 
relation or friend on the advowſon's becoming void, and the 
rather for that it was the expreſs agreement in the mortgage- 
decd, that as often as the church ſhould become void the mort- 
gagee ſhould preſent, which expreſs agreement would be good 
even in a Cafe of a mortgage or a manor with an advowſon ap- 

S' 4 pendant, 
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Garvinzn v. pendant, and this was ſtill ſtronger, as it was the cafe of x 
GniryiTh. e , 
periſhing term, where every preſentee or incumbent would 
have an eſtate for life in the church; to which the court, 
though it gave no opinion, yet ſeemed to incline (1), 


Mortgage of an But it appearing, that this bill againſt the mortgagee and 


advowſon pre- 7 1 
— dill by his preſentee was brought ſeven months after inſtitution, Led 


mortgagor muſt Chancellor diſmiſſed the bill, declaring that as a quore inipedit 


be b ht 

within f was confined to the fix months after the death of the laſt in. 
hs, in the - . s 

3 = cumbent, ſo the bill ſeeking to compel the defendant to refign, 


a quare impedit. and conſequently to deprive him of his living, ought by the 
ſame reaſon to be limited to the ſame time; and the relieving 
againſt this would be to relieve againſt an act of parliament, 
which had punctually been obſerved for ſome hundreds of 
years, ever ſince the 13th of Edward 1. and that the tempu; 
ſemeſtre ought to be as much obſerved here, as at law, in re- 
gard it tended to the peace of the church (2). 


Indeed, had a quare impedit been brought within the fix 
months, and the bill been preferred after the fix months, the 
court might, on a proper caſe, give directions in aid of the 
quare impedit, that the mortgage ſhould not be given in evi. 
dence, Sc. but here there was no quare inet brought, and 
the bill came out of time. Wherctore 


Per cur”, diſmiſs the bill as to that part which ſecks to com- 
pel the deſendant to reſign his living; but let the plaintiff 
redeem the mortgage on payment of principal, intereſt and 


colts (3). 


—_— 
— — 


(1) Vide Mackerſe v. Robin in, 3 (3) This decree was affirmed on ap- 
Atk. 559. peal to the Houſe of Lords, Vide 3 


(2) buteler v. Allingion, 3 Atk. 458. Ak. 559. 


Li 


18 1 5 

7 4 [ J Anonymus, 

3 1 Witneſs examined for the defendant on one of the in- 

. 1NG, g . ; 

-© i A witneſs ex- terrogatories depoſed ſeveral things very reflecting upon 
"| amined at a a . TM of 
'Þ eee —-, as that he was a vexatious man, and a ſtirrer up 


wears : flet&- ſuits, Ce. for which the witneſs was ordered to pay colts. 
Ng wor $, yet : * Hp 
he ought not to pay coſts, it being the commithoner's fault to take duwn ſuch depoſitions. 


And | 
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And now Mr. Melmeth ſeconded by the Attorney General Anoxywun, . 
mored the Lord Chancellor to diſcharge that order, inſiſting it a 
was more the commiſſioner's fault, who upon the commiſſion 
in the country, took theſe depoſitions, than the witneſs's ; for ? 
the witneſs might be an ignorant perſon, and not know what | ; 
was proper to put down or depoſe; but the commiſſioner muſt 
be ſuppoſed to underſtand this, and therefore if an anſwer be 
reported ſcandalous or impertinent, the coſts by the rule of the 
court are to lie upon the counſel, 


Lord Chancelkr : I find the commiſſioners on both ſides at- 
tended at the examination, and ſince it was the commiſſioners 
fault to take down any depoſition that was ſcandalous or im- 
pertinent, therefore diſcharge the order, 


ere, If the interrogatory had led to it? for it ſeems in 
the principal caſe it did not, it being the laſt general inter- 
rogatory, 
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Caſe 129. 


Lora Chancellor 


Kins. 


2 Eq. Ca. Ab. 


116. pl. 4. 


A. gives a pro- 
miſſory note for 


DE 


Term. Paſchz, 1725. 


Ex parte Lefebvre, 


A Gives à promiſſory note payable to B. or order for 200 /. 
value received, B. indorſes it to C. who indorſes it over 


to D. 


200 |. payable to B. or order, B. indorſes it to C. who indorſes it to D. A. B. and C. become bank. 
+ rupts, and D. receives 5 8. in the pound on a dividend made by the aſſignees againſt A. D. ſhall come 
in as a creditor for 1501, only out of B.'s effects, and if D. paid con tribution- money for more than 


350 l. it ſhall be returned. 


[ 408 J 


A, becoming a bankrupt, a commiſſion of bankruptcy 
iſſued out againſt him, and D. comes in as a creditor, and 
pays his contribution-money as claiming a debt of 200 J. and 
proves the debt. 


Then B. becomes a bankrupt, and a commiſſion being 


taken out againſt him, D. in like manner as before, pays his 
contribution to this commiſſion as for the whale debt of 2000. 
and proves it. | 

Afterwards C. the laſt indorſer becomes a bankrupt, and 
on a commiſſion taken out againſt him, D. (as before) pays 
his contribution-money as for the whole debt of 200/, and 
proves the ſame. 
The affignees under the commiſſion of bankruptcy againſt 
A. the firſt bankrupt pay a dividend to D. after the rate of 
55. in the pound out of 4's eſtate, and then the aſſignees in 
the commiſſion of bankruptcy againſt B. propoſe to make a 
dividend out of B.'s eſtate, but refuſe to pay D,'s dividend as 
a creditor for the whole 200 /. but only for the 150 /. 50/. of 


the 200 J. being paid off by the dividend made out of A. the, 


firſt bankrupt's cſtate. 
Upon this P. petitioned the Lerd Chancellor, and inſiſted, 
that as the commiſſioners in the commiſſion againſt B. took 


D.'s contribution-money, as of the whole debt of 200 J. fo they 
ouglit 
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to allow D. a dividend for the ſame; and eſpecially in ;_— 


all the dividends which were like to come to him out 
of the eſtates of the three bankrupts, would not be near ſuth- 
cient to pay his juſt. debt; and that as to D. the firſt 
drawer and the two indorſors were equally his debtors for the 
hole; wherefore it was prayed, that D. the petitioner ſhould 
have his dividend out of the eftate of B. the bankrupt for his 
full debt of 200 J. and not as reduced to 150 J. by his having 
received the dividend of 5 5. in the pound out of the eſtate 
of A. 

Lord Chancellor : The 534. in the pound which the petitioner 
D. has received upon the dividend out of the eſtate of A. muſt 
be taken to reduce and leſſen the debt due to the petitioner 
upon this note ; for as 54. in the pound is paid in part of the 
debt, by necetiary conſequence ſo much leſs of the debt re- 
mains due, and therefore the petitioner muſt take a dividend 
as for a debt of 150/. only unpaid upon the note; but with 
regard to ſo much of the contribution-money as the petitioner 
D. paid to the aſſignees in the commiſſion of bankruptcy ſued 
out againſt B. the firſt indorſor beyond the debt of 150 f. re- 
maining due on the ſaid note, let that be refunded (1). 


—— ͥ 


(1) But the rule now is that the cre- commiſſion more than what remains due 
ditor ſhall receive his dividend upon '» time of the proof made. Cooper v. 
the whole debt proved under each come Pepys, 1 Atk. 106. Ex parte a- 
miſſion (but not more than 20s. in the man, 2 Vez. 113, and 2 Atk. 10g. S. C. 
pound altogecher) although he ſhall not et vide Ex parte Ry/wicke, ante, 89. 
be at liberty to prove under any one 


[ 409. ]. 
Leg ver/us Turnbull. Caſe 130. 


Lord Chancellor 
KING. 


1 in fee by will charges his lands with pay- 2 Ed. ca. ab. 
ment of his debts ; the lands lay in England, but the 691. v4 


heir of the teſtator was an infant, and lived in Scotland. 5 — 
charges his lands 


' with payment of his debts, the lands being in England, the heir an inf nt in Scotland; the creditors 
bring their bill to have their debts paid out of the copy hold premiſſes; the heir appears, and there 
1s an attachment for want of an anſwer ; but the heir being an intant, the next ſtep is to bring u 
the body ; the infant being in Scotland the plaintiff is at a ſtand. The infant muſt anſwer by 


certain time, or ſhew cauſe why a receiver ſhould not be appointed. 

A bill had been brought againſt the heir for ſatisſaction of 
the debts out of the copyhold eſtate, to which the heir ap- 
peared, but was ia contempt for not anſwering. 

1 Whereupon 
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Caſe 131. 


Lord Chancellor 
KING. 


2 Str. 764. 

2 ty. Ca. Ab. 
285. pl. 3 

An order OY 
at the Rolls, 
that the de- 
fendant might 
inſpeQt a de-d 
proved in the 
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Whereupon Mr. Solicitor General Talbot moved, that the 
plaintiff might have the like proceſs againſt che defendant the 
infant as if he were of age, or elſe that the court would ap- 
point a receiver of the eſtate in queſtion ; for that as the de. 
fendant the infant enjoyed ſuch eſtate by the protection of the 
laws of England, fo the ſame ought to be ſubject to the laws of 
England; and if the court ſhould not make ſome order in this 
caſe for the relief of the plaintiff, there would be a-failure of 
Juſtice, ſince the defendant being an infant, the proceſs after 
an attachment was for a meſſenger to bring up the body to 
anſwer, which could not be in this caſe, in regard the defend. 
ant the infant was in Sc:/land; but if he were of age, the plain- 
tiff might proceed to a ſequeſtration of the land in queſtion, 


and by that means have a remedy. 


Lord Chancellor . The court ought to lend its aſſiſtance in 
this caſe, in order to prevent a failure of juſtice ; and if the de- 
fendant will not anſwer, the lands being in England, I will 
ſtop the rents in the tenant's hands; but let the defendant 
anſwer by the ſecond ſeal after term, or ſhew cauſe why pro- 
ceſs ſhould not iſſue againſt him as if he was of full age, or 
why a receiver ſhould not be appointed of the premiſes, 


Sir Robert Davers verſus Davers, 


N the proofs of this cauſe the plaintiff had proved a certain 
deed, and the defendant on petition to the Maſer of the 
Rolli got an order for leave to infpect the deed, becauſe (as 
was ſaid by Mr. Solicitor Gene ral, in ſupport of the order) the 
depoſition of the witn-{s referring to the deed made the fame, 
part of the depoſition. 


cauſe and referred to by the depoſition as being part thereof, diſcharged by Lord Chancellor, for that 
the defendant betore hearing is not to te the ttiength of the cauſe, or an; deed to pick holes in it; 


Mr, Lutwyche moved to diſcharge this order, for that the 
other ſide can have no right to ſce the ſtrength of my cauſe, or 
the evidence of my title before the hearing; and it this were 
to be granted, ſuch motions would be made every 3 ſince it 
would be every one's curioſity to try to pick holes in the deed 
or ſettlement by which he is diſinherited, and no ſuch. older in 
the like caſe was ever "yet made. 


Which 


— 8 — rr tl + * 
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fore diſcharged the order. (1) 


Which Lerd Chancellor thought very reaſonable, and there- 


40 


Davrzs . 
Davis. 


— 


(1) Vide Hodſon v. Earl of II am iugton, poſt. 3 vol. 35+ 


Ex parte Manning. 


N eſtate, which was the reverſion of an houſe in North- 

ampton expectant on a life, was decreed to be ſold to 
the beſt purchaſer ; J. S. was reported “ the beſt purchaſer, 
and that report abſolutely confirmed the 1ſt of January 1724. 
but the conveyance of the reverſion was not executed to the 
purchaſer until 1726. two months before which, the purchaſer 
was ordered to bring his purchaſe-money into the bank, and 
about that time the life fell in, ſo that the purchaſe proving 
a beneficial one, it was now petitioned, that the purchaſer 
ſhould pay intereſt for his purchaſe-money from the 1ſt of 
January 1724, which was the time he was abſolutely con- 
firmed the beſt purchaſer. 


day after the report of B,'s being the beſt purchaſer made abſolute, the purchaſe 


Caſe 132. 


Maſter of the 
Rolls. 

2 Eq. Ca, Ab. 
689. pl. 11. 
A revenion ex- 
pectant on an 
eſtate for life is 


purchaſer, and 
the order made 
abſolute 1 Jan. 
1724. On the 
—— &ay of Jan. 
1726. B. is or- 
dered to bring 
his money into 
the bank; the 
life drops; if 
the life had 
dropt the next 
muſt have frond 


and as from that time the life was wearing, ſo from that time the purchaſer ought to pay intereſt. 


Maſter of the Rolli: From that time the purchaſer was ſure 
of his title and of his purchaſe, tho” the tenant for life had died 
the next day, and from that time the life was wearing, which 
is equivalent to the taking of the profits, and in caſe the pur- 
chaſer had taken the profits, he muſt certainly have paid in- 
tereſt : alſo from the tim« of the report confirmed abſolutely, 
the eſtate is bound, and the party who was to convey is be- 
come but a truitee for the purchaſer, who ought to have the 
money ready. | 


And as it does not appear that the purchaſer ſrom that time 
kept the money dead by him, ſo he ought to have no advantage 
of the uſe or intereſt thereof, which ſeems to belong to the 
icller, or to thoſe truſts for which the eſtate was to be ſold. 


Therefore let the purchaſer pay intereſt from the time of his 
being confirmed abſolutely the beſt purchaſer to the time of his 
bringing the money into the bank (1), 


Ens 


— es econ 


(1) Vide Dazy v. Barber, 2 Atk. 489. Blunt v. Blount, 3 Atk. 636. 
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Cafe 133. 


Lord Chanceltor 
KING. 


2 By. Ca. Ab. 
od. pl. 29. 
673. fi vr. 
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DE 


Term. S. Trinitatis, 1727. 


— PREY 


Deg verſus Deg. 
(On an Appeal from a Decree at the Rolls.) 


Bill was brought by the creditors of Simon Deg the de- 

fendant's father (ſome of which were bond-creditors 
and fome ſimple· contract creditors) for the payment of their 
debts out of a perfonal eſtate, and cut of a truſt-eſtate created 
by the will of Simen Dug for that purpoſe. 


On the marriage of the ſaid Sim Deg with Silena Williams, 
Sir Simon Deg the grandfather of Sim Deg did by deed of 


ſettlement in 1695. ſettle lands in Derbyſhire and 3/agfordfire 


to the uſe of Simon Deg for life, remainder to Sit his wife 
for her life, remainder to the firſt and every other ſon of 
that marriage in tail male fucceſlively, with divers remainders 
over, remainder in fee to one Deg a relation, with a covenant 
in the ſettlement, that 3500. being the wife's fortune, ſhould 
be laid out in a purchaſe of lands in fce- ſimple, in the names 
of truſtees, and ſetiled to the ſame uſes» 


In 1722. Sena the wife dies, leaving three ſons by this 
marriage, the defendant Simon Deg, William and Jebn. 


Simon Deg laid out 30001. part of his wife's portion of 
z Fool. in the purchaſe of lands, and buys them in his own 


name. 


Afterwards Simon Dig marries the plaintiff Jane his ſecond 
wiſe, with whom he has 2000/. portion, and covenants to 
add 2000 J. to her 2000 J. and to raiſe a further ſum of 
400 J. by 200 J. per annum, and to lay the ſame all out in 
lands, to be ſettled to the uſe of himſelf and his wife Jane for 
their lives, with remainder to their children. 

But 
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But during his firſt marriage, by indentures of leaſe and re- Une 
leaſe dated the 3ſt and 2d of Feb. 1705. reciting the covenant 
for laying out the 3500/. in the purchaſe of lands and ſettling 
them in the ſame manner as the ſaid lands were ettled upon 
Silnd's marriage, and reciting further, that this 3500/. had 
deen all received by Simen Deg the defendant's father, and 
alſo that lands in Derby, together with lands in Mapleton, 
had been purchaſed with part of this truſt- money, and that 
there was a defect in the ſaid ſettlement made upon the ſaid 
Silna's marriage, in that there was no proviſion made for 
nger ſons of that marriage; therefore Simon Deg, for ſup- 
plying that defect, and in purſuance of the truſt, conveyed the 
lands in Derbyſhire and Mapleton to truſtees, to the uſe of 
Simon Deg the defendant's father for life, remainder to the 
ſud truſtees for 1000 years, in truſt for raiſing ſuch ſums for 
the benefit of the two younger ſons by Silena (not exceeding 
in the whole 4000/7.) as the ſaid Simon Deg the defendant's 
father ſhould appoint, remainder to the firſt, c. ſon of the [ 414] 
faid Simon Deg by the ſaid Silena in tail male, remainder to Y 
the firſt, &c. ſon of the ſaid Simon Deg by any wife in tail 
male, remainder over to the ſame uſes as were limited in the 
deed of ſettlement made upon the ſaid Silena's marriage, with 
a power of revocation reſerved to the ſaid Simon Deg (the 
defendant's father) by any inſtrument in writing atteſted by 
two or more credible witneſſes. 


17 June 1715. Simon Deg makes his will atteſted by three 
witneſſes, and therein by expreſs words deviſes his lands in 
Safferd/bire and all his lands in Derby and elſewhere in the 
county of Derby, and the equity of redemption thereef, and 
all his perſonal eſtate to truſtees, (viz.) Lord Macclesfield and 
Pole eſq; and to their heirs, executors and admini- 
ſtrators, in truſt that they ſhould ſell all theſe deviſed premiſ- 
ſes, and thereby, together with his perſonal eſtate, pay all his 
debts, and the ſurplus to be applied as by will, leaving the 
truſtees executors. 


Soon after the teſtator Simon Deg dies, leaving three ſons by 
his ſecond wife, being indebted 8000/. and upwards by mar- 
rage articles (which is a debt by (a) ſpecialty) and 570/. by ee 
kmple contract, and 2331. for rents and profits received by Benſon verſus 
1 Simon A 


— 
= 


(a) See Preced. 
in Chan 84. 
Kirk v. Webb, 
and 168. Hal- 
cott v. Markant. 
Money has no 
ear-mark. and 
if invett-d in 
Jand or other 
things it can» 
not be purlued ; 
theretare if a 
xecerive: of rents, 
or if an executor. 
in truſt Jays 
out the rents 

or the aflets in 2 
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Simon Dig after his firſt wife's death, from an eſtate chat up- 
on the death of his ſaid firſt wife did belong to the defendant 
Simon Deg his eldeſt ſon. 


And upon this caſe the ſeveral ſollow ing points aroſe, aud 
were determined. 


1/7, That tho' money had no (a) car-mark, inſomuch that 
if a receiver of rents ſhould lay out all the money in the pur. 
chaſe of land, or if an executor * ſhould realize all his teſtator'; 
aſſets, and afterwards die inſolvent, yet a court of equity can- 
not charge (1) or follow the land: nevertheleſs in the preſent 
caſe, where the defendant's father Simen Deg by his deed had 
owned the receipt of the money, and that he had laid out the 
ſame in the purchaſe of lands in Derby and Mapleton, this was 
reſolved to amount to a declaration of truſt, and to raiſe 2 
ſpecific lien upon thoſe eſtates. (2) 


ks of ands in fee, and dies infolvent, the purchſe wel not be liable; but where A. receives 
a en of money, which he covenonts to lay ont in land d be ſertl-d ro certain uſes, and afterwards 


purchiſes an eſtate which he does not ſetele, but does by writing own that this purchale was made 


with the 75 money, this binds the eſtate, ana is a declaration of truſt. 


1 ® 4 
If one * A 
himſelf tenant 
for life of lands 
in Dale, w tha 
power by any 
writing, &c. to 
rei oke th- ſe 
vices, and limit 
new ones, and 
he afterwards by 
will deviſes all 
bis lands in H. le, 
&e. to J. S. hav- 
Ing no other 
Janes in Dale ex- 
ce pt ing theſe, 
they ſhall paſs, 
if the will be cir- 
cumitanced as 
the power re- 
quires, tho' no 


And tho' it was made a queſtion at the former hearing, 
whether the will of Simon Deg the father deviting all his lands 
in Derby and elſewhere in the county of Derꝭy to truſtees for 
the payment of his debts, (the teſtator having no other lands 
there than the lands in queſtion) did not amount to a revoca- 
tion of the ſetticement in 1705. ſince the will deviied the fame 
lands to different uſes, and the circumttances acquired by the 
power were obſerved, tho' the power itſelf was (3) not meu 
tioned ʒ which queſlion was referred to the judges of the com- 
mon pleas, who determined that the will operated as a revo- 
cation; yet it was now held, that the will only operated as a 
deviſe of the legal eſtate, ſtill ſubject to the truſts before de- 
chred for the benefit of the defendant Simon Deg the eldelt 


mention be made of the power. 
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(1) But the Court thought other- ſhall be preſumed to have purchaſed 
wite in the caſes of Balli v. Hamil- with intention to perform his covenant, 
ton, Amb. 414. Ryu! v. Rya!, Amb. and the land purchaſed ſhall be bound 
413. Lanev. 

(2) Where a man covenants to lay mere v. Lord Cariifle, poſt. 3 vol. 225. 


Digbten, Amb. 409. to the uſes of the ſettlement. Loch- 


be ſettled, and afterwards purchaſes 
land, but does not ſettle it, yet he 
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out money in the purchaſe of land to and the cafes there cited. 


; (3) Vide T aniinjou V. Dighton, ante 
1 vol. 149. 
ſon; 
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ſon; and that the truſts being once declared, he (the father) 
could not annex a power of revocation to it, or limit a term 
thereout ſor the benefit of his younger ſons by his ſaid firſt 


u ife. 


dal, It had been objected, with regard to the lands not af- 
ſected by ſettlement, that the deviſe being to the executors 
and their heirs, to be ſold for payment of debts, theſe lands 
according to the caſes in 1 Lev. 224. Alexander verſus Lady 
Greſham, 1 Lev. 224. Dethick verſus Carravan, 1 Ro. Abr. 
970. plac. 6. and Hard. Rep. 405. Bernell and Salter verſus 
ſarruntj were legal aſſets, and conſequently the debts muſt be 


paid in a courſe of adminiſtration otherwiſe, if the deviſe 


were to truſtees who were not executors, or to executors and 
alſo to (:) a third perfon a ſtranger, in either of which caſes 
they would be only equitable aſlets ; but in the preſent caſe 
the deviſed premiſſes being legal aſſets, muſt be adminiſtred 
according to law, and conlequently ſpecialty debts were to 
have the preference in payment; ro which at the firſt hearing 
the Mafter F the Rolls ſeemed not to agree, in regard generally 
all deviſes for payment of debts are to executors: and fre 
2 Fern, 133. accord”, (2) 


[ 416 ] 
If a deviſe be to 
executors of an 
equity of re- 
demotion only, 
this is but equi- 
table aſſets, and 
to be applied to 
pay all ſorts of 


creditorsequally. 


—N2—— — — — CES — — 


— — — 


(1) Vide Lord M Hm v. Fw ling, 
Bunh. 239. 

(2) Upon the principle of /aw, that 
whatever Came to the hands of a per ſon 
inthe character of executor or by reaton 
of his executorſhip, ſhould be in 
hs hands (according to the cafes 1a Lev. 
Hard. Cc. cited above) the generality 
of the old caſes determined that mwey 
ankng by fale of Jands deviſed to, or 
ſubjected to the power of, executors, 
to (ell for payment of debts and 
legacies, ſhouid be /-ga/ aſſerts in their 


hands (although they could not be 


charged with the value of the lands 
betore file). Girling v. Ler, 1 Vern, 
63. Hnuke : Puckland, 2 Vern. co. 
Greev's v. P: well, 2 Vern. 248. Cut - 
u &. th, Pre. Cha. 127. Aen. 
2 Vern. 405. Bit ham v. H. e man, Pre. 
Cha, 150. We alter . II. tity poit. 


Lord Miata V, Hun, * Bund. 


$32. 


Rep. 94- 


319. Blatch v. Wille, i Atk. 4:0. 
Yer hh of the old caſes, conudering 
the deviſce, c. in the double charac- 
ter of truſtee and executor, preferred 
the former, and conſequently wade the 
aflets equitable, Hickjon v. Witham, Finch 
9). Arun. 2 Vern, 133. and the 
lJacer caſes incline ſtrongly to this con- 
firution, Chambers v. Harweft, Mol. 
123. Hallv. Keulal, Mol. 328. Prow/e 
v. Adinedou, 1 Atk 484. Lewin v. 
Ober, 2 Ark. 50. Silt v. Primo. 1 Bro. 
Chan. Rep. 138. note. Harker v. 
Reucher, 1 Bro. Cha. Rep. 140. note. 
Newton v. Bennet, 1 Bro. Cha. Rep. 
135, Batſm v. Liadegren, 2 Bro. Cha. 
Still however it ſeems that 
where an eſtate weſcerds to the heir 
charged with payment of dehts, it will 
be Val aſſets. Freeminutt v. Dedire, ante, 
i vol, 439» I lin&ci v. Ferfon, 2 Ark. 
290. 
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Drs v. 
Qu dq. 


A. deviſes all 
his real and per- 


nal eſtate to 
Dis executors 


vnd their heirs, 
as truſt to ſell 
and pay all his 
debts, his real 
eftate being 
only equitable 
aſſets, and the 
teſtator leaving 
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However, it was now reſolved that the premiſſes deviſe 
being mortgaged in fee by the teſtator, and he having nothing 
but an (1) equity of redemption, could be only equitable aſſets, 
and conſequently muſt go among all the creditors equally; 
foraſmuch as a debt by judgment and a debt by ſimple contra 
are in conſcience equal, 


3dly, The next point (and what was principally appealed 
from in his Honor's decree) was, that he had (a) decreed, 
that tho? the ſpecialty creditors were at liberty to take their 
preference out of the perſonal eſtate, yet in caſe theſe ſhould 
come in upon the lands deviſed in truſt to pay all the debts, 
they ſhould firſt “ bring into hotchpot what they had received 
out of the perſonal eſtate. 


dedbts by bond and fimple contract: if the bond creditors are paid part ont of the perſonal eftate, they 
Kall bring it back again into botchpot, if they would be paid any thing out of the real eflate. 


[ *417 ] 


Againſt which it was objected, that the ſpecialty creditors, 
as to the perſonal eſtate of the teſtator, were to have the pre- 


ference and to be firſt paid; and for the reſidue of their debts 
remaining unpaid, they ought to come in with the fimple- 


contract creditors upon the (5) truſt-eſtate z that the teſtator 
had no power over the perſonal eſtate, fo as to exempt the fame 
from his debts, or from payment in a courſe of adminiſtratien; 
and therefore, if the deviſe were of the perſonal eſtate to be 
equally divided betwixt his ſpecialty creditors, and fimple- 
contract creditors, this would be void, and the ſpecialty cre- 
ditors would have all; ſo that the deviſe of the perſonal eſtate 
being void, it was as if it were intirely omitted out of the will, 
or the deviſe was only of the real eſtate for the payment of 


debts; and for the payment of debts muſt ſignify the payment 


of all debts, which would take in thoſe by ſpecialty as well 
as by ſimple contract; beſides, in this caſe the fact happened 
to be, that if the ſpecialty creditors were to bring into hotch- 


— 


— 


— — 


(1) Vide the caſe of Sir Clarlis Cox's deviſed being an equity of redemption, 
creditors, poſt, 3 vol. 341. But from but upon the principle meationed in 
the manner in which the caſe of Deg note 2. ſup. 

v. Deg is mentioned by the Maſter of (a) Upon the ſpecial matter of the 
the Rolls himſelf, in Chambers v. Hy- Maller's Report, 16 April 1724- 
det, Mol. 123. and Hall v. Kendall, (3) Vide the caſe in vol. 1. 228. 
Moſ. 328. it ſeems not to have been of Carr verſus Counteſs of Burlny- 
decided on the ground of the premiſes ven. 


pat 
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pot what they received out of the perſonal eſtate, they then 


u ould receive little or nothing out of the real eſtate; and con- 


ſequently the deviſe, as to them, for payment of their debts 
with the other creditors out of the real eſtate, would be 
rain. 

However, this part of the decree was affirmed by the Lord 
Chancellor, in regard the teſtator had connected together his 
real and perſonal eſtate with a view that all ſhould go equally 
topay his debts, and he might give his equitable aſſets in what 
manner and upon what terms he pleaſed : for inſtance, he 
might diſpoſe of them in truſt to pay his ſimple - contract debts 
only, cho' it was true he had no power by his will to diſpoſe 
of his perſonal eſtate from his creditors, or to deviſe it for ſa- 
tisſaction of his ſimple - contract creditors, in preference to his 
ſpecialty cre ditors; but theſe equitable aſſets being intirely 
within his power, he might let in the ſpecialty creditors for a 
ſuisſaction thereout, under what terms he ſhould think proper; 
and it was a very ill argument to ſay, that the ſpecialty eredi- 
tors had received ſo much out of the perſonal eſtate, as to 
make it not worth their while to bring it into hotchpot z for 
the more they had received of the perſonal eſtate, the leſs need 
they had of the aid of a court of equity to be paid out of the 
truſt eſtate. ( 1) 


In the laſt place it was objected, that the defendant Simon 
Deg the heir ought not to be let into this ſund of the equitable 
alicts deviſed for the payment of debts, ſince the Derby eſtate 
was part of the land deviſcd to pay the debts, and the eldeſt 
fon oppoſed this eſtate's being made liable to them, in which 
he oppoſed his father's will, and hindered as much as he could 
its taking effect; and in caſe the defendant the eldeſt fon 
would take any advantage of the will, he ought to abide by 
the whole will, 


But to this it was anſwered and reſolved, that as to the 
Deriy and AMopleten lands, taking it that the defendant the 
eldeſt ſon had : ſpecific lien thereupon, then they were the 
defendant Sim: Deg the ſon's own lands, and it was not to be 


— 
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The teftator's 
heir at law whe 
oppoſed the will 
as to part of the 
lands deviſed 
thereby to pay 
debts, yet being 
a creditor was 
let into the te- 
Gdue of the 
find raiſed by 
the will tor the 
pay ment of 
debts. 


— — 


(1). And Haily v. Tlangliman, Moſ. H1%wo:d v. Poor, poſt, 3 vol. 323, 


95. was decided in the ſame manner Arie v. Park of England, Ca. temp. 


upon che authori:y of Drg v. Dei. So, II. 220, 


ſuppoſed, 
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* ſuppoſed, that a court of equity would compel any perſon to 
admit a teſtator's deviſe of lands, which were not the teſta. 
IJ 419 ] tor's own, but the lands of the creditor's, who would come in 
upon the fund given by the teſtator for the payment of debts; 
ſo that as to the lands in Derby, the teſtator the father's deviſe 
was as much void, as if the father had devifed any other part 
of the eſtate of the ſaid deſendant Simon Deg the ſon (1). 


* 6 


—— 


% 


(1) But if the fon had been a volun- Mordaunt, 2 Vern. 581. Streatfell t. 
teer only (and not a creditor) he ſhould Srreatficld, Ca. temp. Tal. 176. 


have been put to his election, Noys v. 


29 — NE Mrs. Pawel by will, after ſeveral legacies, deviſed 
2 Eq. Ca. Ab, her houthold goods to J. S. and the ſurplus of her per- 


209. pl. 4- - 
566. pl. 14- ſonal eſtate, which was about 3050 J. to her niece (being an 


A. havings ut infant of about ſeventeen) to be paid to her at her age of 

about the axe of twenty-one years, and if the thould die before twenty-one or 

her the ſurplus marriage, then the teſtattix devifed it over, and the alfo de- 
I . . . . . . _— 

IP — at viſed a ſmall eſtate in lands to the ſaid niece in poſſeſſion. 

213 the niece 

ſhall have the intereſt paid her in the mean time, tho' the ſurplus te deviſed over, if the niece dic 


before gwenty-one or marriage, the deviſe over berng but a con4ition ſubiequent. 
On the death of the teſtatrix, the queſtions were, /, who 


ſhould have the produce and intereſt of this ſurplus during the 
infancy of the niece ? 


2dly, Whether by the deviſe of the houſhold-goods the plate 
ſhould paſs ? 


Obfect. This produce, S. ought to be laid up until the 
niecc ſhould come to tw nty- one or be married, and be then 
paid to the niece, but if ſhe thould die before, in ſuch caſe it 
ought to be paid to the deviſce over, and that nothing was to 
be paid before the niece thould come to twenty-one or be 
married, hecauſe it was not due till then, 


[ 420 1 For the niece it was argued, that the ſurplus being deviſed 
: to the niece payable at twenty-one or marriage, this was dατνe 
in preſen'i, though felvendum in futuro, and the deviſe over, 


in 
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in caſe ſhe ſhould die before twenty-one or marriage, being in 


nature of a condition ſubſequent, could not defeat the firſt 
deviſce of the meſne profits accruing before the deviſe over 
took effect; as if I ſhould deviſe lands to an infant, to be void 
if the infant ſhould die before twenty-one, though the infant 
ſhould die before twenty-one, yet would he be intitled to the 
meſne profits until the time of his deceaſe. So if I was to de- 
viſe to one 1000 J. and if he dies before twenty-one, then the 
ſame to go over, the deviſce the infant ſhould have (1) the in- 
tereſt till his death; neither was there any diverſity betwixt (2) 
adeviſe of a particular ſum, and the deviſe of a ſurplus, for this 
laſt may by computation be reduced to a certainty, Alſo when 
the deviſe is of a ſurplus to an infant, and if he dies before 
twenty-one, then to go over, the ſurplus deviſed over is the 
ſame ſurplus 'which was deviſed to the infant ; whereas it 
would be a different and greater ſurplus, were it to carry the 
intereſt accruing during the life of the infant, added to what 
was the ſurplus at the time of the teſtator's death, which ſeems 


not to have been intended, 


Maſler of the Rollt: Let the Maſter take the account, but 
reſerve the point, whether the infant ſhall be intitled to the 
intereſt of the ſurplus during her infancy, and let it be ſpoke 
to in court, it not being fit to be determined on a private 
hearing by conſent. 

Afterwards in Trin. Vac. 1728, this cauſe came on upon 
the Maſter's report, whereby tho' there were reported mani- 
ſeſtꝰ intentions and declarations of the teſtatrix as to the 
other point, that ſhe did not intend the plate ſhould paſs, yet 
the Maſter certifying that the plate was commonly uſed in the 
houſe : 

His Honor rejected all the evidence touching the intention 
of the party, there being a compleat and plain will in writing, 


which mult not be altered or influenced by parol proof (4). 
But 


— 


(3) 


420 


Nrcnorts vs 
Oszean. 


Plate in com- 
mon uſe paſſes 
by the deviſe of 
houſhold guods, 
notwithſtanding 
any parol proof 
that it was not 
intended to pals, 


1441 ] 


(1) So, Tayler v. Jobnſon, poſt. 504. contra on v. Eſington, Pre. Cha. 207. 
(2) That is, as between the firit taker (4) On a petition preferred to the 
and the deviſee over. Maſter of the Rolls to rectity the mi- 
(3) So, Lillcot v. Compton, 2 Vern. nutes in this cauſe, alledging that, as 
538. Mafers v. Maſters, ante, 1 vol. the Regiſter had taken them, the teſta- 
425. Snelſen v. Cerbet, 3 Atk. 370. 2 trix fate generally was directed to be 


Vor. II. 


delivered 
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Nienotr fz v. But as to the mean profits of the eſtzte, the court took it 


Os Boa. 


clearly, that the infant niece was intitled to the profits and the 


intereſt of the ſurplus which ſhould incur from the death of 
the teſtatrix, and in the life-time of the niece, tho? ſhe ſhould 
happen to die before attainingher age of twenty-one, &, and 


decreed accordingly (1). 


— — * 


delivered to 7 S. the legatee, whereas 
it appeared that ſome part of the plate 
which the teſtatrix was poſſeſſed of at 
her death was only pawned to her, and 
that doubts had ariſen whether ſuch 
part would paſs under the general di- 
rection, his Honor declared that ſuch 
part of the ſaid plate as well what was 
the teltatrix's own, as what was pawned 
to her, which was in common uſe, 
paſſed by the bequeſt to 7. S. Reg. 
Lib. B. 1728. fol. 195. 


— 


(1) Vide Reg. I. ib. B. 1726. fol. 
467. and 1731. fol. 127. And ſo Ji 
v. Tien, ante, 1 vol. 500. Green v. 
Eakins, 2 Atk. 473. Chaworth v. 
Hooper, 1 Bro. Cha. Rep. 82. Haw- 
kins v. Combe, 1 Pro. Cha. Rep. 335. 
The ſame thing was determined in 
Shepherd v. Ingram, Amb. 448, where 
a reſidue was bequeathed without men 
tion of any time of payment, 


Caſe 135. Maddox ver/us Staines. 

I. ord Chancellor | 

KinG. HOMAS Lord poſſeſſed of a conſiderable perſonal eſtate, 
® Fq. Ca. Ab. © did by his will in 1720, after ſome legacies, deviſe the 


Reick a 3 reſidue of his perſonal eſtate to his niece Alice Staines, wife of 
ſonal eſtate to John Staines, for her ſeparate uſe, and after her death, the 


A. tor life, and 


afterwards for yearly intereſt and produce thereof to be for the maintenance 
her children, and education of ſuch children as ſhe ſhould have by the (aid 


the yearly in- 


tereſt and pro- Jahn Staines, until the ages following, (viz.) until the ſons 


duce to be for 


their mainte- ſhould come to twenty-one, and the daughters to eighteen, 
nance, until the ho at ſuch their reſpective ages were to be paid their por- 


ſons ſhould be 


22 and tions; and for want of ſuch iſſue, then all the ſaid eſtate to go 
the $ , 
— - "oe the children of Sarah Maddox. 


which reſpec- 


tive ages their reſpective portions to be paid them, and for want of ſuch iſſue then to B. A. dirs 
without ifſue ; the deviſe over to B. good, the words [ for want of ſuch iiſue} being the ſame as [fu 


want of ſuch children.] 


422] Alice Staines died without iſſue, and the children of Saral 
Muddex brought their bill againſt the executors of Staines for 
an account of this perſonal eſtate, 


And now Dr. Henman and Dr. Pinfald, together with the 
Attorney and Solicitor General, argued that the deviſe over of 


this 
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MAD po v. 


this perſonal eſtate was after too remote a poſlibility, it being — 


deviſed over for want of iſſue of Alice Staines, and particularly 
Mr. S-licitor General inſiſted, that if the words [for want of 
ſuch iſſue] ſhould be intended to ſignify ſuch child or children 
of Alice Staines as ſhould attain the age of twenty-one if ſons, 
or eighteen if daughters, yet this would exceed the rule which 
confines theſe bequeſts (eſpecially of mere perſonal eſtates) to 
lives in being, for this might be above twenty years after the 
life of Alice Staines, in regard ſhe might die and leave an in- 
fant ſon juſt born, which would be carrying executory deviſes 
further than had yet been done; for which were cited 1 Sid. 
37- Witmore and Meld. 1 Vern. 326. and Pollexfen 57. 


Lord Chancellor : A deviſe over of a leaſe for years or other 
perſonal eſtate after a death without iſſue, or in failure of iſſue, 
would have been void ; but here the deviſe being to Alice 
$:aines for her life, and then the intereſt and produce thereof 
for the maintenance and education of her children, the ſons 
till twenty-one and the daughters till eighteen, and at thoſe 
ages the principal to be paid to them in equal ſhares and pro- 
portions, therefore for 2want of ſuch iſſue, muſt be intended, far 
want of ſuch childrer, and whether Alice Staines ſhall leave chil- 
dren will be known #t her death; if ſhe does leave children, 
then thoſe children are to have the proceed and produce of the L 423 ] 
eſtate for their maintenance, until they come to age, before 
which time if they had the abſolute intereſt thercin, they could 
not by reaſon of their infancy diſpoſe of it; but as ſoon as they 
do come t that age, then they are to have the intire property, 
and therefore this is a very good executory deviſe (1). 


See the caſe of M. *:5urgh verſus Aſh, 1 Vern. 234. 257. 
304. and vol. 2. of the Chancery Rep, 8vo. 275, where the 
like executory deviſe of a term for years was decreed to be 
good by Lord Keeper Nerth, by the advice of all the judges of 
C. EB. who certified the ſame under their hands the 17th of 

February 1684. Jones Chief Juſtice, Levinz, Charlton and 
Street, Juſtices, 
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(1) Reg. Lib. B. 1726. ſol. 348, fol. 47. and again on an appeal to the 
which decree was affirmed on appeal Houle of Lords. 3 Bro. P. C. 383. 
tv Lord Chan. King, Reg. Lib. B. 1727. 
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Caſe 136. 


At the Rolls. 


2 Eq. Ca. Ab. 
162. pl. 15. 
See Preced. in 
Chan. 221, 


425 J 


DE 


Term, S. Michaelis, 1727, 


Counteſs of Gainſborough ver/us Gifford. 


£ & HE plaintiff brought her bill to be relieved againſt x 
contract which her broker had made {or the purchaſe 
of twelve ſhares in the ſtock of the Web copper company from 
the defendant for 54 /. per ſhare, to be transferred by the de- 
fendant to the plaintiff at the then next opening of the books; 
the contract was made on the 12th of Augu/t 17 20, and the 
next opening was on the 22d of the ſame month, 


The defendant brought his action on the contract, and re- 
covered a verdict for the whole money, deducting only for 
what the ſhares ſold at. 

The Counteſs firſt brought her writ of error, and then her 
bill in this court; and the injunction being diſſolved by the 
Lord Chancellor, the Counteſs paid the money recovered at law 
and the coſts, The bill inſiſted that the defendant had not ſo 
many ſhares, nor had regiſtered the contract. 


But the defendant, in order to recover the coſts in this court, 
ſet down the cauſe ad requifitionem defendentis. 

It was argued for the plaintiff, that the defendant by his 
anſwer had confeſſed he had ſold her ſhares on the 224 of 
Auguſt at 341. per ſhare, and that this being the produce of 
the plaintiff the Counteſs's ſhares, — ſhe had bought, the 
money belonged to her. 

Upon. which the defendant's counſel inſiſted, that this was 
a miltake in the plaintiff's office copy, the original of the de- 
ſendant's anſwer being otherwiſe, which was then alſo pro- 
duced, and ſigned by the counſel's (Mr. Hungerford) own hand, 
wherein it was not ſaid her ſhares, but it was ſaid ten ſhares. 


His Honor immediately ordered, that the anſwer itſel 


ſhould be ſent for from off the ſile, and in the mean time it wa: 
urges 


2 
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d for the defendant, that even this was what ought to have 
been inſiſted upon by the defendant at law (the now plaintiff) 
at the trial, in mitigation of damages, and that a court of 
equity ought not to give relief to a defendant at law who 


might, but neglected to make a proper defence. 


Soon afterwards the record itſelf of the anſwer being taken 
off the file, was brought into court, and the word in queſtion 
appeared to be [her] as in the office copy, and not [ten] as 
in the original draft of the anſwer, 


Maſter of the Rolli: I do agree the court ought to be very 
tender how they help any defendant aſter a trial at law in a 
matter where ſuch defendant had an opportunity to defend 
himſelf, 

® But ſtill ſuch caſes there are, in which equity will relieve 
after a verdict, in a matter where the deſendant at law might 


properly have defended himſclf. 


425 


Counteſs of 
CGains- 
BOROUGH v. 
Girroar. 


In ſome caſes 
equity relieve s 
atier a vert at 


law, and where 


the plaint ff in 


equity might 


properly have defended himſelf, as where a receipt from the plaintiff at law is found after the verdict. 


As if the plaintiff at law recovers debt againſt the defend- 
ant, and the defendant afterwards finds a receipt under the 
plaintiff's own hand for the very money in queſtion, Here 
the plaintiſt recovered a verdict againſt conſcience, and tho? 
the receipt were in the defendant's own cuſtody, yet he not 
being then appriſed of it, ſeems intitled to the aid of equity, it 
being againſt conſcience, that the plaintiff ſhould be twice 
paid the ſame debt; ſo if the plaintiff's own book appeared 
to be croſſed, and the money paid before the action brought, 


Now the principal caſe is within the ſame reaſon ; if the 
defendant in this court, who was plaintiff at law, has been paid 
great part of his money by the ſale of thoſe ſhares, which he 
had contracted to ſell to the plaintiff, the money raifed by this 
ſale ought to be applied towards the diſcharge of the debt 
which the plaintiff the Counteſs owed him; and tho' it were 
impoſſible for any other perſon to know one ſhare from ana- 
ther, yet the plaintiff at law, who is the defendant in this court, 
might himſelf know that theſe ſhares which he ſold on the 22d 
of Aug. 1720, were the very ſhares he contracted to ſell to the 
plaintiff the Counteſs ; and the court muſt take this confeiſion 
of the defendant in his anſwer to be an ingenuous confellion of 

Z 3 the 
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Counteſs of 
Gains- 
BOROUGH v. 
GirrorD. 


L 427 ] 


An anſwer a- 
mended after 
hearing, and de- 
cree, on affida- 
vit of the ſolici- 
tor, and his 
clerk, that the 
miſtake was in 
the ingrotiing 
the anſwer from 
the draft and 
the draft pio- 
duced, 


De Term. S. Michaelis, 172. 


the truth; more eſpecially, as the price of 34 J. per ſhare was 
much more than the intrinſic value of the ſtock, and it appears 
that the rate which the ſtock bore at the time the verdict was 
given, tho' then very low, was yet not fully allowed to the 
plaintiff the Counteſs ; nor would his Honor hear of any proof 
that the record of the anſwer was miſtaken in being made 
contrary to the original draft. 


But as the defendant in his action at law had recovered his 
money againſt conſcience, the court decreed him to pay back 
to the plaintiff the money for which he had ſold the thares, 
conſeſſed by the anſwer to be her ſhares, deducting what had 
been allowed at the trial to the Counteſs for the then value of 
the ſaid twelve ſhares, 


But afterwards, upon very full affidavits by the Solicitor and 
his clerk, that this was only a miſtake in the perſon that in- 
groſſed the anſwer, and the foul draft being produced, upon 
ſolemn debate before Lord Chancellr, aſſiſted by the Maſter of 
the Rolls, the court gave the defendant leave to amend the an- 
ſwer, and to ſwear it over again, tho” no precedent could be 
ſhewn that this was ever done after the cauſe heard, and this 
matter had been before denied on a petition, and on a 
motion (1). 


—_—_—___WkK 


r 


(1) The order after 8 the ſeve- leave to move to amend his anſwer in 
ral facts relative to the miſtake and the the particulars aforeſaid on this day, 


% and the ſaid defendant now moved 


| | ſubſtance of the affidavits, and that the 


laid defendant had applied to have the 
ſaid cauſe reheard, proceeds thus: and 
«* the {aid cauſe coming on to be re- 
„ heard, his Lordſhip gave the ſaid de - 
« fendant time to find out precedents, 
« whereby leave had been given at or 
te after the hearing of a — to a de- 
% fendant to amend his anſwer in the 
„ material part thereof; and the ſaid 

« defendant on the 1ſt of ure inſtant 
« laying ſeveral! precedents before the 
* court, his Lordihip directed the de- 
« fendant io attend him and the Maſter 
« of the Rolls therewith, and gave kim 


the ſame accordingly, whereupon and 
« upon hearing the ſeveral precedents 
« read, the court declared, that the in- 
« ſerting the word „her“ inſtead of the 


© word ten“ in the ſaid defendant's - 


% anſwer was a miſtake of the clerk who 
* ingrofſed the ſame, and doth there- 
4% fore order that the defendant be 
« at liberty to take the ſaid anſwer off 
«© the file, and to amend the ſame by 
* changing the word © her” to the 
«word ten,“ and to new-ſwear his 


„ anſwer.” Reg. Lib. A. 1727. fol, 
313. 


— — „ 9 „ 
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Small vera Oudley & al. 


NE Nrcourt had long followed the buſineſs of a gold- 
ſmith, and on Michaclmas day laſt, after he had ſhut up 
ſhop, being indebted to ſeveral perſons much beyond what he 
was able to pay, in contemplation of his bankruptcy, and to 
ire a preference in payment to the plaintiff Small, who in 
friendſhip & had then lately advanced a conſiderable ſum of mo- 
ney, did, in order to ſecure to the plaintiff Small rhe money 


due to him from the ſaid Norcourt, make an aſſignment to him 


of two leaſes, and alſo of two thirds of his ſtock in the wine- 
trade, which he was concerned in with the defendant Oudley, 
being about the value of 300 J. and this aſſignment was made 
without the privity of the plaintiff Small; Norcourt never 
opened his ſhop again, but the yery next day aſter making this 
aſſignment went off, and was afterwards found a bankrupt, 
and to have become ſuch the day after Michaelmas day, and 
all his eſtate was aſſigned by the commiſſioners to the de- 


fendant Man. 


The plaintiff Small who was the aſſignee of theſe two leaſes, 
and likewiſe of the two thirds of the ſtock in the w.ne-trade, 
brought his bill againſt Man the aſſignee in the commiſſion, 
and againſt Ozdley the partner in the wine trade, to make them 
account, 

Odjected for the defendants : This aſſignment made by the 

trader, when it was reſolved by him that he would be a bank- 
rupt the very next day, and in contemplation of ſuch bank- 
ruptcy, and to give a preference to this creditor before others, 
by which the equal diſtribution of his effects intended by the 
ltatutes is prevented, muſt be a void aſſignment. 


Beſides it is an aſſignment in general of all his ſtock in the 
vine-trade, which is the ſame, as if it had been of all his ſtock 
in trade; then this aſſignment being made without the pri- 
ny of Small the aſſignee, is therefore fraudulent, there being 
no account lated on the trade for wine to the bankrupt, nor 
from the aſſignee Small to the bankrupt, after all which, Small 
the aſſignee comes to have this eſtabliſhed, and through par- 
pality aſſiſted in a court of equity, which if allowed, will 

Z 4 effectually 
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Caſe 137. 
At the Rolls. 
2 Eq. Ca. Ab. 
122. pl. 2. 
A goldſmith 
aſter thutting 
up bis ſhop, be» 
ing greatly in- 
debted, aſſigus 
his ſtock in the 
wine-trace in 
which he was 
concerned to 
.S. being a 
particular cre- 
di:or, and to ſe- 
cure his debt, 
but without the 
knowledge of 
J. 8. and de- 


comes a bank- 


rupt the very 
next day. J. S. 
brings a bill to 


have the benefit ' 


of his allign- 
ment; and de- 
creed for him, 
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SMALL v. 
OuDLiEyY. 


No ſuch thin 

as an equitab 
bankruptcy, but 
mult be a legal 
one. 

There may be 
reaſon for a 
bankrupt to 
prefer one cre. 
dicor before 


paother, 


[ 430 ] 
Not the time 
when the aſſign- 
ment made ma- 
terial, ſo as it 


be before the 


De Term. S. Michaelis, 1727. 
eſfectually ſet aſide ſuch parts of ſeveral ſtatutes as give an 
equal diſtribution of the bankrupt's eſtates to all his cre. 
ditors. 

Maſter of the Ralls : This is a caſe of great conſequence, 
as it affects trade in general, and as it tends to fruſtrate the 
ſeveral ſtatutes made for the equal diſtribution of the effects of 
bankrupts ; but till I think that the aſſignment by Nercaurt 
to Small the plaintiff is good, and the plaintiff is intitled to an 


account of this wine- trade againſt the defendant Oudley. 


1/, As to the matter of bankruptcy, that is a term not 
known to our common law, but introduced by ſeveral ſtatutes ; 
the 3 H. 8. cap. 4. which is the firſt, is very imperfeR, the 
next of the 13 Eliz. cap. 11. is more large, and that ſtatute 
ſince inlarged by ſeveral ſubſequent ones. 


Now theſe ſtatutes do aſcertain what acts make a bank- 
ruptcy, and there can be no ſuch thing as an equitable bank. 
Tuptcy, it muſt be a legal one. 


2dly, There may be juſt reaſon for a ſinking trader to give 
a preference to one creditor before another, to one that has 
been a faithful friend, and for a juſt debt lent him in extremity, 
when the reſt of his debts might be due from him as a dealer 
in trade, wherein his creditors may have been gainers; 
whereas the other may be not only a juſt debt, but all that ſuch 
creditor has in the world to ſubſiſt upon; in this caſe (I ſay) 
and fo circumſtanced, the trader honeſtly may, nay ought ta 


give the preference, | 

And 3d, In ſuch cafe it is not the time when the aſſign. 
ment was made by the trader that is material, provided it be 
made before the bankruptcy, but the juſtneſs of the debt is 


very material. 


bankruptcy, but the juſtice of the debt. 


No objection 
that the aſſięen- 
ment war m. de 
by the trader 
without notice 
to the party, for 
this ſh-ws it 
was with.urt the 
credicor's in- 


portunity, 


4thly, What has been objected, that Small the aſſignee did 
not know of this aſſignment, ſeems rather an advantage to the 
aſſignment, for this ſhews there was no fraud, no importunity 
uſed by the aſſignee, and oftentimes, upon the account of 
mere importunity, a trader has, when in trouble, been pre- 
vailed upon to make ſuch aſſignment. 


575 
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ethly, As to the creditor the aſſignee's coming into equity, 
1 admit, that every perſon who comes into equity ought to 
come with an innocent and a juſt cauſe, and the now plaintiff 
(for ought appears) does ſo ; however, what diſtinguiſhes the 
preſent caſe in his favour is, that the aſſignment being of a choſe 
in aftion, he could, in the nature of the thing, apply no where 
elſe for relief, or to have the benefit of the aſſignment, but in 
equity. Secus if it had been a conveyance of any legal eſtate. 


As to the precedents, the ſame was done in the cafe of 
d and (1) Goodfellow, where the aſſignment was made by 
Mrs. Cock in contemplation of her bankruptcy, and in truſt 
for her own children, and as to part, it was but a direction to 
her truſtees to aſſign her ſtock in the bank, Sc. and Lord 
Macclesfield declared that this was ſo far from being an act of 
fraud in Mrs. Cock, tho' it was for her own children, that it 
ſeemed to be juſt and commendable. So in the cafe of Jacob and 
(2) Shepherd; where Shepherd the trader was juſt on the brink ef 
bankruptcy, and the deed brought ready ingroſſed to him, which 
he executed a little before his bankruptcy, and in contempla- 
tion thereof, to give a preference to ſome of his creditors ; in- 
deed I doubted of this; but on the appeal Lord Macclesfield 
ordered a trial, to be informed when the trader became a bank- 
rupt, and the execution of the deed being found to have been 
| before the bankruptcy, the decree was in favour of the deed, 


The like happened in Sir Stephen Evans's cafe, who having 
executed a deed immediately before his bankruptcy, and with 
a view to give a preference to ſome of his creditors, the ſame 
prevailed, 


So that this having been ſettled, tho“ it may have a miſ- 
chie vous conſequence in preferring ſome creditors in hopes of 
favour from them afterwards, yet according to theſe prece- 
dents, I muſt decree in the preſent caſe in favour of the deed 
giving a preference to the plaintiff, 


Nete; His Honor ſaid, that if the aſſignment had been of 
all his goods and effects, or of all his eſtate, or of all his ſtock 
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Suat T 
Ovyrry. 


When the thing 
aſſigned to the 
ſingle creoitor 
by the bankrupt 
isa * choſe in 
action,“ it is 
no od ection to 
ſuch aflignee 
that he comes 
into equity ; for 
he can go no 
waere elſe, 
Precedenty 
where a bank- 
rupt jeſt before 
his bankruptcy 
aſſigned part 

of his eſtate * 
to ſ-me particu- 
lar creditors to 
give them a pre» 
ference, and 


held good. 
431 


Bat if the aſſiga · 
went be of the 
whole bank- 
rupt's eſtate to 


prefer any creditor, then it will be void 


— 


1) 10 Mod. 489. 


( 
(2) See this caſe ſtated at length by Lord Mangfeld, 1 Bur. 480. 
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— 2 in trade, as goldſmith, Sc. this had been too general, ang 
would hardly have ſtood : but here it was not of the trader's 
own trade as goldſmith, but a ſmall branch of a different trade, 
of a ſtock in wine, the whole not above 300 J. and but two 


thirds of that (1). 


(1) Every act done with a weav to 
defeat the bankrupt laws by giving a 
prefurence amongſt creditors contrary 10 
the ſpirit of tbeſe laws, is fraudulent, 
and therefore void, and, if by deed, in 
itſelf an act of bankruptcy, Worftey v. 
De Mattes, 1 Burr. 467. Hague v. Rol- 
(fern, 4 Burr. 2174. Alderſon v. Temple, 


— 


4 Burr. 2235. Linton v. Bartlit, 3 Wilg 
47. Harman v. Fifhar, Cow p. 1:7, 
Ruft v. Cooper, Cowp. 629. Haſſil v. 
Simp/on, 1 Bro. Cha. Rep. 99. and Uoug, 
89. n. 8. C. Dewen v. Watts, Doug. 
86. Butcher v. Eajlo, Doug. 294. 
Round v. Byde, Cooke's Bank. Laws, 


tu. 


D E 


Term S. Hillarii, 1727. 


Marchioneſs of Annandale verſus Harris & 
e contra. 


HE Marquis of Annandale had unlawful familiarities 
4 with Anne Harris who was before a modeſt woman, but 
the Marquis ſeduced her, and had a child by her; and after- 
wards by deed poll reciting that he the Marquis had given a 
bond to the ſaid Anne Harris ſor the payment of 2000. to her 
within a year after his death; now by this deed the Marquis 
greed that this 2000 J. ſhould be laid out in an annuity for 
the uſe and benefit of Arne Harris and the child for their lives. 
The Marquis died, and the Marchioneſs his widow adraini- 


ſered, 


[ 432 ] 


Caſe 1 3 8. 


1 Eq. Ca. Ab. 
87. pl. 6. 
Amen having 
ſeduced an in- 
nocent woman, 
and having had 
a baſtard by her, 
gives her a wri- 
ting obliging 
himſ.If to pay” 
20001, after hit 
death fr the 
purchaſing an 
annuity for the 
woman and the 
child fur their 


lives, The man dies, equity will compel a performance of this agreement. 


There was (it ſeems) but one witneſs to the bond; and 
tho' his hand-writing was proved, yet he ſwearing that he did 
not ſee the bond ſealed and delivered, the plaintiff Anne 


Harris was nonſuited at law. 


The Narchioneſs brought her bill in equity to be relieved 
againſt the bond and deed poll, as gained upon an unlaw- 
ful and wicked conſideration; and Anne Harris brought 
her croſs bill to be paid the 20000. out of the aſſets of the 
Marquis, 


This bond could not be proved, and ſo was not produced; 
but the deed poll reciting the bond, and containing a cove- 
nant that the 2000 /. ſhould be laid out in this annuity, was 
proved and read, 


It was urged on behalf of Anne Harris, that the known di- 


{ 433 J 


rerſity was, where the (a) woman has before been a common (l 1 Vers. 
ſtrumpet, and draws in a young man to give ſuch bond or co- 2 Vern. 188. 


"nant, in ſuch caſe equity will relieve z but where the man 
ſeduces 
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undead of ſeduces a woman who was beſore a modeſt woman, and gives 
v. Hazxrts, ſuch bond or covenant, there the obligor who has done the 
injury, ſtates and aſcertains himſelf the damages, which are 


to be the premium pudicitiæ, and no relief to be had in 
equity. 

On the other ſide it was objected, that ſuppoſing equity 
would not relieve againſt ſuch bond or covenant, yet it being 
a matter of turpitude, equity ought not to intermeddle, the 
conſequence of which would be, that both bills ſhould be dif. 
miſſed, and that this court ſhould not lend any aſliſtance, 
either on account of aſſets, or otherwiſe in ſuch a caſe, 


But to prove the contrary, the other fide cited the caſe of 

Ord verſus Blacket, where Sir William Blacket have ſeduced 

Mrs. Ord a young gentlewoman of good ſamily and fortune, 

afterwards ſettled an annuity on her for years ; but the eſtate 

was incumbered, and Mrs. Ord dying, her adminiſtrator 

[ 434 ] brought a bill in order to diſincumber the land which was 
charged with this annuity, and was relieved accordingly. 


A. grants an They alſo cited the caſe of Carezv verſus Sg rd decreed in 
unn wem he the Exchequer about two years ſince, where the man granted 
— - an annuity to the woman out of the manor of D. when in fact 
D. in which a, he had no ſuch manor, upon which that court decreed him 
— to ſettle this annuity on the woman out of other lands 

him ſecure the annuity out of other lands. 

Lord Chancellor If a man does miſlead an innocent woman, 
it is both reaſon and juſtice he ſhould make her a reparation ; 
but this caſe is ſtronger in reſpect of the innocent child, whom 
the father has occaſioned to be brought into the world in this 
ſhameful manner, and for whom in juſtice he ought to pro- 
vide; and tho' the child be now dead, yet the caſe is to be 
taken as it was when the bond and covenant were given, and 


then the child was living. 


2dly, The recital in the deed that the covenantor had given 
ſuch a bond, is a ſufficient evidence of there having been ſuch; 
it is a confeſſion by the obligor himſelf, and ſtronger than a 
verbal confeſſion, it being under his hand and ſeal. Where- 
fore, if the court allows this covenant to ſtand, it muſt then 


þe in the ſame caſe as any other covenant or bond; conſe- 
queutly 


De Term. 8. Hill. 1727. 434 
tly it is a debt, and being ſo, equity ſhall decree it to be — ww 
paid out of aſſets (1). v. Hannis, 


This decree was affirmed in the Houſe of Lords in March 
1728 (2). 


. 


(1) Vide Cray v. Rooke, Ca. 74 333. 337. Prieſt v. Parrot, 2 Vez. 160. 
Talb, 153. Clarke v. Periam, 2 Atk. (2) 3 Bro. P. C. 445. 


Steward verſus Roe. 435 ] 
Caſe 139. 

=” original bill is to be firſt anſwered, but if the Lord  Chancellee 

plaintiff in that bill will, after the croſs bill filed, amend ,,, lac 
lis bill in things material, this amended bill, as to the amend- bill is to be firſt 
ments, is a new bill, and the plaintiff in the original bill ft — 
ſhall be bound to anſwer the croſs bill, which was filed prior —— — 2 
to the amendments made to the original bill, before ſuch time his bill, he loſes 
25 the ſaid plaintiff in the original bill ſhall have an anſwer Me Priority. 
to his amendments, and as the amended bill muſt be anſwer- 
ed all together, ſo the priority ſeems in ſuch caſe to be loſt as 


to the whole ( 1). 


— 
—_ 


— — 


(1) Vide Child v. Frederick, ante, Atk. 218. Rattray v. Darley, 3 Atk. 
1 vol. 266, Long v. Burton, 2 724. 
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Caſe 140, Walter Edwards and Mary his] 
Lord Chancellor Wife only Child of Richard 


Kr1ns. 


Revuen, Freeman Eſq; late Lord Chan- 
See cellor of Ireland, by Elizabeth \ Plaintiſſ; 
| Mr. Jut. his firſt Wife, one of the 


daughters of Sir Anthony 
Keck, 


Anne Freeman Widow and Ad- 
miniſtratrix of the ſaid Rich- 
ard Freeman, and Richard 
Freeman Eſq; and Anne Free- 
man Spinſter, her Children by 


the ſaid Richard Freeman. - 


> Defendants, 


— 


22  —— - = — 7 
— — 82, i — oe pw — 0 — — — — 
6. 9 * - - _ - n 
pL a * * - K. ke - gd 4 


124 Ca. Ab. HE plaintiffs brought their bill to have a diſtributory 
249. > _ ſhare of the perſonal eſtate of Richard Freeman eſq; he 
2 Eq. Ca. Ab. TELE? : | | ; 
442. pl. 50, &c. dying inteſtate, and leaving a widow the defendant Anne Free 
8 man, and one daughter by his firſt wife, (viz.) the plaintiff a 
marriage ſettie- Mary, and a ſon * and a daughter by the ſecond wife, (viz,) 1 
ment lecure a2 „ h 
portion for Richard and Anne. \ 
daughters of the : , 
marriage, in de fault of iſſue male; there is one daughter only, the huſband ſurvives that wife, 2nd 
| marries again, leaves iſſue by the ſecond wife, and dies inteſtate, the daughter by the firſt martiage p 
= being an infant and her portion not then due, if the daughter lives till the portion is due, it is 4 
i advancement pro tanto, and muit be brought into hutchpot as to the other iſſue, N Pl 
= { *436 ] The caſe was thus : Richard Freeman the father on his mar- 
| þ riage with his ſirſt wife Elizabeth, one of the daughters of Sir at 
Anthony Rect, by articles dated the 19th of February 1693, de 
in conſideration of the marriage and of 4009 J. portion, co- pe 
| venanted for himſelf and his heirs, with Sir Anthony Keck, that br 
2 he the ſaid Richard Freeman or his heirs, would within 6 months ch 
| after requeſt by 5ir Anthony, his heirs, executors or admint- | 
ſtrators, ſettle all his lands in Bart, Sc. in Gloweefterſpireto by 
the uſe of himſelf for life /ans waſte, remainder to truſtees to (} 
preſerve contingent remainders, remainder to Elizabeth his p, 
then intended wife for her jointure and in bar of dower, ha 
remainder to the firſt, Cc. ſons of the marriage in tail male 
ſucceſſively, emainder to truſtees for 500 years to raiſe por- ! 
tions qu. 


hd . 
o * . 

* * * 
” 
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tions for daughters, if but one daughter 5000 7. if more 6000), 
payable at eighteen or marriage, which ſhould firſt happen, 
and to raiſe maintenances for ſuch daughters till their portions 
hhould become payable, 80 J. per annum if but one daughter, 
aud per annum if more than one, 


Mr. Freeman covenanted, that theſe premiſſes which were 
hut 366/. per annum, were 5001. per annum excepting parlia- 
mentary taxes, and gave a bond in 8000/. penalty for the per» 
formance of the articles. 


The marriage took effect, of which there was iſſue only a. 
daughter the plaintiff Mary, and Z1izabeth the wife died ſoon 
after the birth of the daughter, no ſettlement having been made 
purſuant to the articles, 


About three years afterwards Mr. Freeman married the de- 
fendant Anne Marſhal, and ſettled great part of the lands com- 
priſed in the articles, 23o/. per annum, without giving any 
notice of the articles, and had iſſue the defendants Richard 


and Anne, 


The 20th of November 1710, Mr. Freeman died in Ireland 
inteſtate, and his widow the defendant Anne Freeman took out 
adminiſtration to him, the plaintiff Mary being then eleven 
years old: who having ſince intermarried with the plaintiff 
Valter Edwards, they brought their bill for their diſtributory 


part of the inteſtate Mr. Freeman's perſonal eſtate, but did not 
pray the 5000d, 


The defendants by anſwer ſet forth the articles and bond, 
and inſiſted, that thereby the plaintiff Mary had a portion of 
$000/, ſecured to her, and ought not to have any part of the 
perſonal eſtate of the inteſtate her ſather, unleſs ſhe would 
bring that into hotchpot, to the intent the eſtate of all the 
children might be made equal. 


This cauſe having been often argued, was at length decreed 
by the Lord Chancellor Xing, with the aſſiſtance of the Lord 
Chief Juſtice Raymond, Maſter of the Rolls, and Mr. Juſtice 


Price, who all agreed that this 5000/. ſhould be brought into 
totchpor. 


Mr. Juſtice Price, tho! not preſent at the reſolution, did ac» 
yum the Lord Chancellor with his opinion. 
3 : vir 
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EpwanrpDs ©. 
FakENMAN. 
Portions ſecured 

by ſettlement 
out of lands or 
articled ſo to be, 
are not to be 
paid out of the 
perſonal eſtate. 


[ *438 ] 


Sir Foſeph Jelyll Maſter of the Rolls: 1/2, I do not take thi, 
S oool. to be a debt due from the inteſtate, or to be paid out 
of his perſonal eſtate ; for tho? there is a bond for performance 
of covenants from him, yet there is no covenant for the tax. 
ment of the portion; the covenant is to ſettle lands, and to 
raiſe a ® term of 500 years out of them for ſecuring the por. 
tion of 50001. 


 2dly, Tho' this ſettlement is only to be made on requeſt, 
and none has been made, yet this cannot prejudice the party 


to whom the portion is due, for the covenantee is only a trui- 


8 Vide vol. 1. 
31. Trevor v. 
Trevor, and 
Frederick v. 
Frederick 710. 


0 Ante 222. 


a9 3 


tee, and the neglect of ſuch ſhall not (a) prejudice the cui 
que truſt : which here is the ſtronger, foraſmuch as the cu; 
que tryft was an infant. | 

' 3dly, Suppoſing there was a covenant to ſettle abſolutely 
within fix months, and it were broken, ſo that damages might 
at law be recovered ; nay, tho' there had been a covenant to 


pay the portion, yet the party to-whom the portion is due, . 


ought to come upon the land firſt, and in caſe of a deficiency 
there, then reſort to the perſonal eſtate; for the articles to ſet- 
tle particular lands are in equity a ſettlement, and from the 
time of making theſe articles Mr. Freeman became a truſtee of 
the lands, a truſtee for the truſts in the articles. 


It has been objected, that had there been a covenant to pay 
the portion, this had been like a mortgage, and the perſonal 
eſtate ſhould have exonerated the land. 

Reſp. This is not like a mortgage; in the caſe of a mort- 
gage, the land is only a pledge for the money borrowed, but 
here the original (1) agreement was, that the portion ſhould 
be raiſed out of that very land. And for this I would only 
cite the caſe of Coventry and (] Coventry, where the late Earl of 
Coventry covenanted on his intermarriage with the Counteſs 
dowager, that he would, according to the power given him 
by his family ſettlement, or otherwiſe, ſettle lands of 5000. pr 
annum on his then intended wife. And on a bill brought by 
the Counteſs Dowager, to have this jointure made good to her, 


It was contended, that the Counteſs ought to reſort to the 
perſonal eſtate, for that here were no particular lands c0- 


———— 


— 


(1) Vide Howel v. Price, ante vol, 1. 264. Evelyn v. Ecclyn, "—_— 
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yenanted to be ſettled, and the covenant was to ſettle lands Exwanne e. 


of gol. per annum purſuant to the power, or otherwiſe; but 

decreed by the Lord Chancellor Macclesfield, with the aſſiſt- 
ance of the Judges, that this covenant did bind the land, and 
that the words or otheraviſe were intended in favour of the join- 
treſs for her further ſecurity, in caſe the power ſhould fail or 
prove deficient ; and if ſo, they were not to be made uſe of to 
her prejudice. 

So that I do nor think this is to be conſidered as a debt 
which by leſſening the perſonal eſtate would diminiſh the 
diſtributive ſhares, for this 5000/7. ought to be made good out 
of the real eſtate contracted to be ſettled, ſuppoſing there is 
enough left unſettled ; but it muſt be agreed, that the land 
actually ſettled by Mr. Freeman on his ſecond marriage with- 
out notice, tho? it be a breach of truſt, yet ſuch ſecond ſettle- 
ment is good, and muſt take place againſt the articles, no 
more lands being liable to the articles, than are omitted out of 
the ſettlement on the ſecond marriage. 


As to the ſecond point, whether the 50004. portion thus 
ſecured by the articles to the plaintiff Mary is to be brought 
into hotchpot, before ſhe ſhall come in for any part of the per- 
ſonal eſtate ? 


I am of opinion it ought; the end and intent of the ſtatute 
of diſtribution being to make the proviſion for all the children 
of the inteſtate equal, as near as could be eſtimated ; and 
therefore this 5000 J. ought to be collated into the perſonal 
eſtate, The deſign of the act was to do, what a good and a 
juſt parent ought for all his children ; nor is this equality to 
be confined to ſuch eſtates as children claim by voluntary ſet- 
tlements only, for (generally) proviſions for children are by 
ſettlements made on marriage, which alone is a conſideration; 
and the ſtatute would be of little effect, if it were to extend 
to make a child bring only that into hotchpot which ſuch 
child took by a voluntary ſettlement ; marriage ſettlements 
are moſt ſrequent, & ad ea que frequentius occurrunt, Cc. 


I admit, that a proviſion for a child by (a) will (for a caſe 
may happen, that as to part of the perſonal eſtate the teſtator 


may die inteſtate) is not an advancement to be brought into 
hotchpot ; neither ſhall land given by a will to a younger 
Vor. II. | Aa child; 


Fanta 


[ 440 J 
The intent of 
the ſtatute of 
diſtribution was 
to make the 
proviſion for all 
the children 
equal, and do 
what a juſt and 
impartial father 
ought to do for 
his children» 


(a) Vide Swinb. 
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rent out of lands 
upon a younger 
child, this is an 
advancement 
pro tanto. 
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making the ſta- 
tute of diſtribu- 
tion. 
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child; for a proviſion to be brought into hotchpot muſt be 
ſuch as is made by an act in the inteſtate's life-time and not by 
will; any land proviſion to the heir at law of the inteſtate, 
however given, is privileged by the ſtatute of diftribution, and 
not to be brought into hotchpot : thus there are great variety 
of proviſions which may be made by parents for children; and 
it could not be expected the ſtatute of diſtribution ſhould enu- 
merate all of them; but as a contingent proviſion, when the 


contingency has happened, is a proviſion, ſo is it within the 


act; alſo as there are great variety of proviſions, the times 
when they are to take effect may be various; but yet if ſuch 
proviſions be to take effect in a reaſonable time, they ſhall be 
within the act. A child may be provided for by land, free- 
hold or copyhold, or by a charge upon either, or by money, 
goods, ſtocks in companies, and thoſe in ſome companies 
pretty precarious. Some proviſions may be payable to the 
child when of age, or upon marriage, and theſe contingencies 
framed upon infinite variety, as the ſeveral circumſtances of 
the parties may require, which rendered it impoſlible for the 
act to mention all of them, and therefore it was proper for the 
legiſlature to make uſe of general words as they have done, 


The ſtatute of diftribution does in the beginning take no- 
tice, that if a child (other than the heir) have a ſettlement of 
land made on him by the inteſtate, this ſhall be brought into 


hotchpot. 


Now to think the ſtatute did extend to land itſelf when ſet— 
tled on a younger child by the father, and not to a charge upon 
land for ſuch child, is ſtrange. Suppoſe it were a rent out of 
land, this would be an advancement, and why not when a 
charge upon land? But the preſent caſe comes nearer to land, 
than if it had been a charge out of land ; for the truſt of the 
500 years term being only to raiſe this 5000 J. portion, and 
the plaintiff Mary Edwards being the perſon who is alone in- 
titled to it, ſhe as to this purpoſe is in effect the owner of the 


z oo ycars term. 


The occaſion of making the ſtatute of diſtribution, was to 
put an end to the long conteſt which had been betwixt the 
temporal and ſpiritual courts, for when the ſpiritual courts 


ordered any diſtribution, or bond to be given by the admint- 
| ſtrator 
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ſtrator for that purpoſe, the temporal courts ſent a (a) pro- 
hibition, being of opinion, that the adminiſtrator had a right 
to all, and that the ſpiritual court could not break into that 
night; and fo this ſtatute was made in favour of the practice 
of the ſpiritual court, which proceeded to order diſtribution as 
often as the common law courts did not prohibit them, and the 
act intended to make the children's proviſion equal, which was 
agreeable to the civil law, where goods moveable, and im- 
moveable (i. e. lands) are conſidered as the ſame, tho” our law 
would never let the civil law meddle with lands. In Swin- 
burne 165. it is ſaid, that if a father by decd ſettle an aunuity 
on his child, to.commeuce after his death, this is an advance- 
ment pro tanto; and by the ſame reaſon, a reverſion ſettled on 
a child, as it may be valued, is an advancement alſo. The 
proviſion within the ſtatute for a child need not take place in 
the father's life-time, a future proviſion is a bar pro tanto, 
a portion aſſured or ſecured to a child, tho” in futuro, is a pro- 
viſion according to its value. 


But it is objected, that this is a contingent proviſion, and 
therefore not an advancement within the ſtatute, and being in 
contingency, it cannot be collated; for inſtance, ſuppoſe 
it were a bare poſſibility or what is not debitum in 
praſenti, 


Reſp. T do agree, this contingency did not veſt until the 
phintiff Mary came to eighteen, for tho' the term did ariſe be- 
fore, yet no truſt for her benefit could. But the ſtatute of 
diſtribution does not appoint any time when the diſtribution 
ſhall be made, it mentions indeed when it ſhall not, viz. not 
wihin a year; and according to the reſolutions, the right to 
the diſtributory ſhares veſts immediately on the inteſtate's 
death, The perſonal eſtate of the inteſtate may conſiſt of 
monies or debts payable at ſeveral future days, or upon con- 
tingencies, ſo that it may be impoſſible to make a diſtribution 
thereof at any certain time; it may conſiſt of debts arifing 
upon the like contingency as is annexed to this portion, and 
ſince thoſe debts, as they fall in, may be diſtributed and valued, 
why may not a contingent portion be eſtimated and brought 
into hotchpot? but all that diſſiculty is over, by the contin» 
gency's having happened in the preſent caſe, and all inequality, 
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(a) Vide vol. 1. 


Petit v. Smith, 
fol. 7. and 
1 Lev. 233. 
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ment, or for a 
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as to the proviſions ſor chilirn, is prevented, which is the 
intent of the act. 


Lord Chief Juſtice Raymond : I agree with the Mafeer of the 
Rollo, that this 5000/7, ought to be brought into hotchpot by 
the plaintiff Edwards and his wife; the ſtatute of diſtribution 
does not break into any ſettlement that has been made by the 
father; it only meddles with what is left undiſpoſed of by 
him, and of that only makes ſuch a will for the inteſtate, as z 
father, free from the partiality of affections, would himſelf 
make; and this I may call a parliamentary will, 


The intention of making the proviſions of the children 
equal, goes throughout the whole act; firſt it gives the two 
thirds of the perſonal eſtate (the mother being allowed her 
third) equally among all the children. But then the act takes 
it into conſideration, that there may be ſome of the children 
who have received a portion or advancement before, but not 
ſo much as to make up their full ſhare ; in that caſe ſuch child 
ſo advanced but in part, ſhall have ſo much more out of the 
inteſtate's perſonal eſtate as will fufhce to make his ſhare equal 
to that of the other chiidren. The ftatute takes nothing away 
that has been given to any of the children, however unequal 
that may have been, how much ſoever that may exceed the 
remainder of the perſonal eſtate left by the inteſtate at his 
death, the child may, if he pleaſes, keep it all; if he be not 
contented, but would have more, then he muſt bring into 
hotchpot what he has before received; this manifeſtly ſeems 
to be the intention of the act, grounded upon the moſt juſt 
rule of equity, equality. There may be many caſes in the 
books, where, in regard to the beneficial and remedial laws, 
the Judges have gone beyond the words to make the intent of 
the act take place, as in Plowden 407, Cc. Here the words 
will bear the conſtruction which I put upon them, and which 
is intended by the act, tho' not drawn with the greateſt cor- 
rectneſs. 


As to the ſettlement made upon the children, it was objeQ- 
ed, ½, that this ſtatute extends only to voluntary ſettlements, 
and not to ſuch as are made on marriage, wherein the iſſue arc 
purchaſers; aud this is ſaid to be as if an eſtate had been ſold 


to the child, wluch ſurely had not been within the act. 
Reſp. 
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Reſp. If the child pays money for an eſtate, this is not a ſet- Rowanps v. 


FartmMAN. 


tlement upon, but a ſale to the child; and it cannot be within 
the words or intent of the act that ſuch purchaſe ſhould be 


- 
- I. o — 
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brought into hotchpot. The words of the act make no diver- | F 
ſity betwixt a voluntary ſettlement and a marriage ſettlement, 2 
they mention ſettlements in general. The eſtate thus ſettled * 
(cho on marriage) upon the children, may have been pur- * 
chaſed by the father, and leſſened that part of the perſonal 1 
eſtate, which would otherwiſe have gone amongſt all the other P 
younger children. Great hardſhips might follow from that 3 
conftruction which the other fide labour for; as ſuppoſe the tg 
father who made this plentiful proviſion of 5000 /. for the on- 5 
ly child by the firſt marriage, (which in the preſent cafe ex- 54 
ceeded the plaintiff's own mother's portion by 1000 /.) ſhould 33 
die leaving but 200 J. in ſuch caſe it would be very hard the TY 
child, who has already had a portion of 5500 J. out of the 4 
eſtate, ſhould yet take away ſomewhat out of the inconſider- us 
able portion of 200 J. left for the other children; it cannot be * 
intended, that if the inteſtate had made a will, he would there- vi 
by have ordered any ſuch thing. Indeed the parliament in- $4 
tended, that if the inteſtate had married any of his children, 3a 
given them a portion adequate to his then eſtate, and his cir= L 445 J ks 
cumſtances in the world had afterwards improved, that the i% 
children before advanced ſhould have the benefit of ſuch in- . 
creaſe, | | ; | 
Ohect. But this is not a portion advanced for the child in So, tho' the por- 8 | 
the fathers life-time, — 2 en Lo 1 55 
the child in the . 
father's life-time, although not payable till after the father's death. 1 4 
Reſp. That is not required by the act; if it be ſecured to , 1 
the child in the life of the father, it is ſuſſicient; but it is no , 1 
ways material in what manner the ſame is ſecured. Suppoſe 38 
the father had covenanted with truſtees to pay his child 100 /. Y 


a week after his death, as the covenant would have been plainly 
good, ſo it had been a portion within the act. 


But it is objected, that this depends upon a contingency 
ariſing after the inteſtate's death, 


Rep. Then I would put the caſe a little further: Suppoſe I 
covenant to leave a child 1000 J. if living a week after my 
death, would this contingency prevent its being a portion? 

Aaz prevent 
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— —ů prevent its being brought into hotchpot ? Suppoſe the contin, 
gency were, that if the child had been living, one, two or three 
years alter the inteſtate's death; ſurely this had been a por- 
tion, and to be brought into hotchpot: ſuppoſe it had been x 
bond inſtead of a covenant, or a mortgage inſtead of x bond, 
this would have made no diverſity ; I grant it could have bee} 
no proviſion, until the contingency happened ; but it cannot he 
denied that when the contingency has happened, it is a pro- 
viſion, Tho' I agree the contingency ſhould be ſo limited, as 
to ariſe in a reaſonable time; and here it is ſo, at eighteen or 
marriage, which is providing the portion as ſoon as it can he 
wanted, with maintenance in the mean time. Can the pa- 

[ 446 ] rent of a child ſo provided for with ſuch certainty intend that 
no regard ſhould be had to this proviſion in the diſtribution of 
bis eſtate among his other children ? . 


I agree any legacy given to a child (ſuppoſing the teſtator 
dies inteſtate as to the ſurplus of his eſtate) ſhall not be 
brought into hotchpot, becauſe this legacy is not a proviſion 


ſecured by the parent in his life-timg. 


Objeft. Upon the death of the inteſtate the ſhare of the 

(s) Mod. 58, perſonal eſtate veſted (a) in the children, and conſequently the 
—— intire ſhare of the eldeſt daughter veſted in her, without re- 
gard to the portion ſecured by the ſertlement, which being 

contingent muſt be loſt, if the daughter had died before her 

age of eighteen or marriage, at which time the portion was 


payable, 


Diari butory Reſp. The diſtributive ſhare does not in all events veſt in 
— — the iſſue on the inteſtate's death, becauſe if there be a poſthu- 
but not ſoas to mous child, ſuch child ſhall be let in for its ſhare, tho' not in 


lude a poſt- 
— child, eſe at the inteſtate's death (1). 


Object. If this contingency is not to be brought into hotch- 
pot until it happens, what muſt become of the diſtribution in 
the mean while? 

Refp. In this caſe, as the plaintiffs have brought their bill 


for the daughter's diſtributory part, and the defendants by their 
anſwer have put this, which was on a contingent proviſion, 


— 
* 


— 


(1) Wallis v. Hedſen, Barnard 290, and 2 Atk. 1: 5 8. C. beforg 
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beſore the court and in iſſue, I do not fee but that the court 
may make a diſtribution, and order, that if this contingency, 
ſhould happen, then the money ſhall be fo diſtributed, as to 
make the other children by the ſecond marriage equal in their 
portions with the plaintiff the only daughter by the firſt mar- 
nage. If an executor pays a legacy, on ſuppoſition that there 
are aſſets to pay all thawther legacies, and there happens a de- 
ficiency, the court will make the legatee who is paid his full 
legacy refund; a fortiori will the court in the principal caſe, 
when the contingent portion is not paid, order that only ſo 
much of it ſhall be paid to the firſt daughter, as will put her 
upon an equality with the reſt of the children. 


Object. There is no precedent of ſuch a decree, 


Re/p. I believe that is owing to the equality intended by 
the act of parliament, which was underſtood to be fo plain a 
caſe, that nobody ever thought it worth while to bring it as a 
queſtion before the court; ſo I am of opinion this 5000 /. 
ought to be brought into hotchpot by the plaintiff Mary the 


only daughter by that marriage, 


Lord Chanceltor : Mr, Juſtice Price, who is hindered by his 
indiſpoſition from being preſent, has ſignified to me, that he 
is of the ſame opinion with the after of the Rolls and my 
Lird Chief Juflice, and as I myſelf am, that this 5000 J. thus 
ſecured to the plaintiff Mary, the only daughter of Mr. Free- 
man by the firſt marriage, ought to be brought into hotchpot z 
and 2dly, That the lands not included in the ſettlement made 
on Mr. Freeman's ſecond marriage muſt ſtand liable for the 
raiſing of this 5000 I. The ſtatute of diſtribution ſays, one 
third ſhall belong to the wife, and the other two thirds to the 
inteſtate's children, except ſuch children as ſhall have been 
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advanced by the inteſtate in his life-time. 


if D 


The occaſion of making this ſtatute was, to put an end to The oecafion of 
. . 4 EL making the ſta- 
the controverſy betwixt the temporal ® and ſpiritual courts, de ns digen. 


The ordinary before took bonds from the adminiſtrator to make tion. 
diſtribution, and thoſe bonds were at law adjudged void, and 1440 J 
the adminiſtrator intitled to all the perſonal eſtate. Hughes 
and Hughes, Carter's Rep. 125. 1 Levinz, 233. One died in- 
teſtate leaving a conſiderable perfonal eſtate, and a fon and a 
daughter, the ſon adminiſtered, and the daughter contended for 
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Ew] np a ſhare in the ſpiritual court, where it was thought an hard. 
Is ſhip that the ſon ſhould have all, and yet the daughter wa 
prohibited at law. However this ſtatute of diſtribution takes 
away the adminiſtrator's pretenſions (which he before had 
made with ſucceſs) of retaining the whole. It is true, that in 
caſe any child had been advanced by a freehold, the ſpiritual 
court would not meddle with that; but the act of parliament 
has therefore gone further than ever the ſpiritual court in- 
tended to go, to make this freehold ſettled upon a younger 
child by the father, be brought into hotchpot. 


Uſual at the It is material, that at the time of making the ſtatute of 


time of making diſtribution, it was uſual to provide for children by ſettlements, 
the ſtatute to 1 . 
make proviſions and therefore with great reaſon ſuch a proviſion may be taken 


—— by to be an advancement pro tanto; ſo an annuity out of land, or 


therefore this a charge upon land is to be brought into hotchpot by the chil. 


to be taken an ; 
advancement dren for the very ſame reaſon. 


; . pro tanto. 


As to the objeCtion, that this is no voluntary ſettlement, I 
anſwer, this was voluntary in the parents, who might have 
applied all of it for the benefit of the eldeſt ſon. Indeed, if 
the child had been a purchaſer, or creditor of the father, it 
could not be intended, that what was the child's purchaſe or 


debt ſhould be brought into hotchpot. 


Otjea. This is a future and contingent proviſion, and to 


44 
00-4 be taken as it was at the time of the father's death. 


0 Az contingent This I admit; but as future contingent debts due to the in- 
l — Dre teſtate are within the clauſe of the ſtatute, as to a diſtribution, 
ſo muſt contin- ſo it is equally reaſonable that future contingent proviſions 

— — ſhould be conſtr .ed advancements pro tanto, as to the children; 

but this contin! :ncy muſt be limited to take effect within a 

reaſonable time, as in the preſent cafe where it is payable at 18 

or marriage, wit. a proviſion for maintenance in the mean 

time, If the father advances for a daughter in marriage fo 

much for a portion, this is a portion given for a valuable con- 

fideration, marriage and a ſettlement, and for that very reaſon 

an advancement to the daughter within the ſtatute of diſtribu- 

tion. This is an advancement pro tanto within the cuſtom of 

London, upon which (1) cuſtom the ſtatute of diſtribution 

was in a good meaſure founded ; and it can be no injuſtice to 


— On 


_ 


(1) Hel: v. Frederick, ante 356. Elliot v. Collier, 1 Vez. 17. PR 
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the child, becauſe it is left to the election of the child thus ad- — — 


ruanced, whether ſhe will collate or not; if the child be con- ; 

tented with what ſhe has received, the may keep it. If the — ng 
laintiff the daughter in the preſent caſe had come before her child not taken 

P . . ee h ** to be an ad- 

ige of eighteen demanding her diſtributory part, there ad vancemeat, 4c. 

been ſome difficulty, whereas now there is none, the contin- 

gency being over z but as to the maintenance money, 80/. a 

year ſecured by the father to the plaintiff the daughter, we are 

of opinion, this is not to be brought into hotchpot, no more 


than what is allowed or ſecured by the parent for the educa- 
tion of the child. 


Evans ver/us Cogan. [ 450 1 
Caſe 141. 
Bill was brought to compel a conveyance of an houſe at Lord Chancellor 
Briftol, purſuant to an award. Mother tenant 
for life of a 


houſe, remainder to her fix daughters in fee, the mother and J. S. ſubmit to an award touching the 
. title to this houſe ; arbitrators award that the mother ſhall procure the daughters to join in the con- 


veyance thereof, the daughters are married and one is dead leaving an intant heir; J. S. brings a 
bill againſt the mother and daughters and their huſbands, and the daughters examined in a former 
cauſe ſay, they are willing to convey ; they are not bound touching any title to the freehold and inhe- 


titance. 


The caſe was, Themas Cogan being ſeiſed in fee of an houſe 
at Briſtol, deviſed it to his wife for life, remainder to his ſix 
daughters in fee equally, the plaintiff ſtopped up the ancient 
lights of the houſe, by building too near, and the widow bring- 
ing her action for ſtopping the lights, it came on to trial at the 
aſſizes at Briſtal, and all matters in difference, as alſo the title 
to the houſe, were referred to arbitrators, who awarded that 
the plaintiff ſhould pay 15 J. coſts to the mother, and alſo 155 J. 
to the mother for the purchaſe of the houſe, and that ſhe on 
payment thereof ſhould convey the houſe to the plaintiffin fee. 

The plaintiff paid the 15 /. coits and brought a bill againſt 
the mother praying that ſhe might convey the houſe, and pro- 
cure the daughters to join in the conveyance. 

Some of the daughters were examined by the mother the 
defendant in the former cauſe, and proved, that it was the 
plaintiff's own fault he had not the conveyance, for that he 
had poſſeſſion of the houſe delivered to him, but occaſioned 
the conveyance to be delayed by being unwilling to part with 


the purchaſe-maney, Soon after the mother died ; whereupon 
the 
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Evans v. 
CoGAN. 


( 452 ] 


De Term. 8. Hill. 1727. 


the plaintiff now brought a new bill againſt the daughters, 
and againſt the huſbands of ſuch as were married, in order to 
compel them to convey, and to procure an infant heir of ona 
of the daughters who was dead, to convey when of age, 


It was much inſiſted upon, that as to ſuch of the daughters 
as had been examined as witneſles for the mother in the for. 
mer cauſe, wherein they ſwore they were willing and ready to 
join with the morher in the conveyance, and the mother by 
her anſwer ſwearing ſhe was willing to convey, this was ſuf. 
ficient to ſhew their conſent to the award, 


On the other ſide it was ſaid, that the award could only 
bind the mother, whoſe aſſets the plaintiff was at full liberty 
to follow; but as to the daughters, tho they might be willing 
in their mother's life-time to make her eaſy, and rather than 
diſoblige her, join in the conveyance, yet now the mother was 
dead, what induced them before to join was at an end. Be. 
fides four of the daughters were married women, and ſo their 
anſwers could not bind the inheritance, nor their huſbands ; 
and that one of the daughters was dead leaving an infant heir 
who could not be bound, neither was he a party. 


Lord Chancellor : If the daughters had been ſole, I ſhould 
have taken their anſwers to be a conſent to the award, and 
have decreed them to convey ; but all but one of them being 
under coverture, and there being an infant heir of the deceaſed 
daughter, who is no party to the bill, I do not fee how the 
anſwers of the married daughters can bind themſelves, as to 
their inheritance, much leſs their huſbands, and it is impoſſi- 
ble to bind the infant heir. With regard to the only daugh- 
ter who is a feme ſole, her undivided part, if it were decreed 
to the plaintiff, would be of no uſe to him, 


Therefore diſmiſs the bill without coſts, as to ſuch part 


thereof as prays a conveyance, But with reſpect to the pro- 
ceeding againſt the executrix of the mother to be recom- 


penſed out of her aſſets, tho the executrix denies aſſets, yet the 
plaintiff, if he thinks it worth his while, ſhall be at liberty to 
proceed to be repaired in damages, for the not performing of 
the award, 
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Goodwin verſus Archer. Caſe 142. 


HE plaintiff who brought this bill was a ſervant to the 1 Eq. Ca. Ab. 
Genzeſe ambaſſador, and conſequently his perſon pri- ifan [= 
viliged by the (a) late act; it was moved that the plaintiff — 
ſhould not go on in his bill, until he gave ſecurity by a bond he muſt give ſe- 
in 40 J. penalty ſor the payment of coſts of ſuit, if awarded — nan 
againſt him, in the ſame manner as where a plaintiff is (1) = perſon privi- 
beyond ſea ; and a precedent was cited, where the like order (a) Au 
was made in the caſe of an ambaſſador's ſervant, plaintiff in . 1. 


this court, dated 25th of July, 8th of the late queen. 
Whereupon the defendant obtained an order that the plain. 


tif*s proceedings ſhould ſtay until he with a ſurety gave ſuch 
bond in 40 J. penalty for anſwering coſts, if awarded. (2) 


— u 


{1) Melierucehy v. Mcliorucehy, 2 Vez. 24. Gage v. Lady Stafford, 2 Vez. 557» 
(2) So, Anon. Mol. 175. 
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Lord Chancellor 


ſea ſtock, at the 
deſire of B. bor- 
rows 4000 l. on 


-and B. receives 


D E 
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Balſh ver/us Hyham. 


HE plaintiff was a truſtee for the defendant of loco 

South-ſea ſtock, and at his deſire in 1720, borrowed of 
the company 4000 J. on a mortgage of the ſtock ; the defend. 
ant the cui gue truft received the money borrowed ; after- 
wards the (a) act of parliament was made, which provided, 
that if any of the borrowers would pay to the company 100. 
per cent, before ſuch a day, they ſhould be diſcharged of the 
reſt of the money borrowed. 


be diſcharged of the loan ; tho B. forbade the payment, yet he is liable (a) 7 Geo. 1. ſeſſ. 2. ſect. 7. 
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The defendant the ceſtui que truft directed the truſtee not to 
pay the 10 J. per cent, alledging that he thought the borrowers 
were not obliged to pay to the company the money borrowed, 
but that it was in the election of the borrowers to forfeit the 
pledge. 

There were ſome attempts to prove an agreement by the 
plaintiff the truſtee and others to pay the money borrowed in 
compaſſion to the defendant the cui que triſt, and in regard 
to the loſſes by him ſuſtained, but that proof was deficient, 

The plaintiff who had thus mortgaged his ſtock to the com- 
pany, and had permitted the defendant to receive the money, 
paid the 10/. per cent”, and brought a bill in equity to recover 
it as laid out for the defendant. 

Whereupon for the defendant it was inſiſted, that this was 
an officious payment of the 1o/. per cent”, againſt his exprels 
directions, which (as the defendant's counſel objeCted) was 
not recoverable at law; for the act of parliament, had the 
money been recoverable there, would have given to the 


company more than 10/. per cent. for the money borrowed, 
or 
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or at leaſt would have made it compulſory upon the borrower 
10 have paid this 10 J. per cent. ; and altho? there had been a 
a rerdict at the ſuit of the company againſt one of the borrow- 
ers, yet that was not againſt the defendant : it was res inter 
ales acta, and might have been recovered on a faint defence, 
and therefore ought not to be any evidence againſt the defend- 


ant; quod cur* concefſet. 


Then the caſe was put, if there were a truſt created for the 
payment of debts without ſpecifying them, and as to one debt, 
the party intereſted in the eſtate charged, ſhould forbid the 
truſtees to pay it, alledging it to be at leaſt a diſputable one, 
and that he thought it no real or juſt debt; if the truſtees 
ſhould afterwards ſpontaneouſly pay this debt, they ought not 
to be allowed it : or ſuppoſing this in the principal caſe to be 
a debt, then as the plaintiff the truſtee had paid down the 
money for the defendant the ce/tui gue truſt, it was recoverable 
at law in an action for money laid out to the uſe of the defend- 
ant; and the plaintiff having a remedy at law ought not to 
come into equity for the recovery thereof, 


Lord Chancellor : if the defendant had not only forbid the 
payment of this 10 J. per cent”, but had alſo offered ſecurity to 
indemnify the truſtee in reſpect of it, this had been material, 
had the plaintiff afterwards paid the 10 J. per cen. But the 
plaintiff had good reaſon to think, that he was liable to pay 
the whole money borrowed. When money is borrowed it 
ought to be paid, and tho' a pledge was given for it, if that 
proves inſuſhcient, the borrower ought to be liable, If a 
mortgagor borrows money, tho' there be no (a) covenant in 
the mortgage deed to pay it, yet his executor has been de- 
creed to pay the money in diſcharge of the land deſcended to 
the heir; but if in the preſent caſe there was only a hazard, 
the truſtee ought not to continue liable to ſuch hazard ; on 
the contrary, as it is a rule that the cui que truſt ought to 
fave the truſtee harmleſs, as to all damages relating to the 
truſt, ſo within the reaſon of that rule, where the plaintiff the 
truſtee has honeſtly and fairly, without any poſſibility of being 
a gainer, laid down money, by which the defendant the cui 
que truft is diſcharged from being liable for the whole money 
lent, or ſrom a plain and great hazard of being ſo, the plaintiff 
ought to be repaid, 

Therefore 
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Therefore let the defendant pay to the plaintiff the rol. 
per cent” paid by the plaintiff to the company, with intereſt and 
coſts (1), 


A. 


L45601 


Caſe 144. 
Lord Chancellor 


Kins. 


2 Eq- Ca. Ab. 
348. pl. 15. 
One ſeiſed 55 
fee and 
dy leaſe for 
twenty-one 
rs of lands in 

„ deviſes all 
His lands in D, 
whereof he is 
ſiſed, poſſeſſed 
or any ways 
intereſtedin, 
to A. for life, 
remainder to B. 
in tail, remain 
der to C. for 
life, with power 
to make a join- 
ture, remainder 
to truſtees to 
preſerve contin- 
gent remainder, 
&c. decreed the 
leaſehold ſhould 
paſs as well as 
the freehold. 


8 


(1) Reg. Lib. A. 1727. fol. 316. 


Addis ver/us Clement. 


T HOMAS Addis ſeiſed in fee ſimple of ſome lands, and 

poſſeſſed of a leaſe for twenty-one years held of the 
church of Hereford, of other lands in D. all in the poſſeſſion 
of A. and B. tenants thereof at certain rents, and it being by 


poſſeſſed reaſon of the long unity of poſſeſſion very difficult to diltin- 


guiſh.the fee- ſimple from the leaſehold premiſſes, made his will 
dated the igth of October 1717. and deviſed all his meſſuages, 
lands and tenements in the pariſh of D. which he then ſtood 
ſeiſed or poſſeſſed of, or any ways intereſled in, and which were iu 
the poſſeſſion of J. and B. unto his wife Fane for life, re- 
mainder to his brother James Addis and the heirs of his body; 
if then living, (of which the teſtator much doubted, ) remain- 
der if his brother James were then dead, or ſhould die with- 
out iſſue, to the plaintiff 7% Addis for life, with a power to 
make a jointure, remainder to truſtees during the life of the 
plaintiff in truſt to ſupport contingent remainders, remainder 
to the firſt, Sc. ſon of the plaintiff John Adis in tail male 
ſucceſſively, remainder to the teſtator's ſiſter Eleanor Bradſhaw 
for life, with remainder to her firft, Sc. ſon, in tail male, re- 
mainder to the teſtator's brother-in-law Thomas Delahay in 
fee; and all his goods and chattels, money and perſonal eſtate, 
after ſome legacies thereby given, were bequeathed to his wife 
Fane Addis, who was alſo made executrix. Soon after the 
teſtator died; the wite after ten years of the twenty-one were 
expired, renewed the leaſe with the church of Hereford for 
twenty-one years, for 36 J. fine, and a guinea to the clerk for 
the drawing and ingroſſing the ſaid leaſe ; after the death of 
the teſtator and the widow, her executors all along paid the 
rent to the church, tho' the leaſehold together with the free- 


hold were all enjoyed by the plaintiff. 


The 
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The ſole queſtion in this caſe was whether by the will of 
Thmas Addis the leaſehold premiſſes did paſs as well as the 
' freehold to the plaintiff who was the remainder-man for life, 
or whether they belonged to the widow and executrix of the 
teſtator Thomas Addis as part of his perſonal eſtate ? 


Againſt the plaintiff it was objected, that the leaſchold pre- 
miſſes, eſpecially for ſo ſhort a term as twenty-one years, 
could never have been intended by the teſtator to paſs either 
for. life or in tail, or to truſtees to preſerve contingent remaĩn- 
ders, or that he thought of impowering the plaintiff the de- 
rilee for life to make a jointure thereof; but that here being 
ſome ſee-ſimple eſtate which would ſatisfy the words, the 
leaſchold ſhould go to the executors, and be included in the 
deviſe of the perſonal eſtate to the wife, the leaſe for years 
being perſonal eſtate. That the conſtant diverſity was, where 
the teſtator had only a leaſe for years and made ſuch will, 
there, rather than the will ſhould be void, the leaſe ſhould 
paſs, and comply with the limitations as far as the nature of 
the eſtate would admit of; but where there was a fee- ſimple 
eſtate as well as a leaſehold, there the will ſhould operate only 
upon the fee-ſimple eſtate, and be ſatisſied with that, as was 
expreſsly reſolved in Cro. Car. 292. Roſe and Bartlet, where a 
man having lands in fee and leaſes for years, deviſed all his 
lands and tenements to his wife for life, with remainder over, 
this only paſſed the fee-ſimple lands, Now this was pretty 
near the principal caſe z the deviſe of all his lands there 
could not be a deviſe of more than all, qui mme dat nihil ex- 
eie, and in the preſent caſe the deviſe was of all the lands of 
which the teſtator was ſeiſed or poſſeſſed, or any ways inter- 
elted in, which words could not alter the caſe, ſince they 
would amount to no more than , and the words all that the 
'ofator aft in poſſeſſion of might paſs thoſe lands which were in 
his poſſeſſion, as theſe words which the tefkator was any ways in- 
terefied in muſt be intended to ſignify the land which he was 
any ways intereſted in either in law or equity, and need not 
neceſſarily be intended to paſs the leaſehold eſtate ; beſides that 
ſuch general words were (in all probability) put in by the 
(crivener without any inſtructions from the teſtator for that 
purpoſe, who, if he had intended to have paſſed the leaſehold 
premiſſes and that they ſhould have gone according to theſe 
very 
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very improper limitations, would have expreſsly mentioned 
1 this leaſchold in his will, : 
| adiy, As to the long unity of poſſeſſion of the leaſehold 
Ma premiſſes with the fee- ſimple, it was ſaid to be high time for 
the ſafety of the church, that the leaſehold ſhould be now ſe. 
vered and diſtinguiſhed from the frechold, and that the 
this unity continued, the more difficult would it be to diſtin. 
guiſh them. - | 

3dly, It was argued that the plaintiff having permitted the 
executors of the wife to pay the rent for the leaſchold pre- 
miſſes, this was giving judgment againſt himſelf, and owning 
them (the executors) to have a right to the leaſehold, and to 
be tenants to the church. 


| Lord GChancelkr : The queſtion upon this will of Pema, 
Addis, is whether the leaſehold paſſes with the freehold ? 


I muſt own the limitations are improper, but then the 
words of the will are very ſtrong, all the lands which the teſlator 
was ſeiſed or poſſeſſed of or any ways interefled in; which words 
paſſeſſed of or intereſted in properly refer to a leaſehold eſtate, and 
diſtinguiſh the preſent caſe from that of Roſe verſus Bartlet, 
where the words poſſeſſed of or any ways intereſted in are not to 
be found. | 

And as this leaſe for twenty-one years was held of the 

church and always renewable, the leſſee, who was the teſta- 
tor, might look upon himſelf, from the right he had to renew, 
as having a perpetual eſtate therein, a kind of inheritance; 
and therefore the leaſehold premiſes ought (I think) to paſs by 


this will (1). * 


—— 


Avvy1s v. 
CirtuinT. 


( 459] 


(1) Et vide Turner v. Hufler, 1 Bro. years each, by his will * gave, be- 
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Cha. Rep. 78. Lowther v. Cavendiſb, 
Amb. 356. But the authority of 
Roſe v. Bartlett has been ſubmitted to 
in Day v. Trig, ante 1 vol. 286. Da- 
ws v. Gibbs, poſt 3 vol. 26. Anotsford 
v. Gardiner, 2 Atk. 450. Piſtol v. 
Richardſon, in K. B. Hil. term, 1784. 
in which the teſtator, being ſeiſed of 


freehold eſtates of conſiderable annual 


value, and alſo poſſeſſed of two farms 
holden by leaſes, for a term of 1000 


„% queathed and deviſed, all his manors, 
% advowſon, donation, right of patron- 
« age and preſentation, and all and 
« every his ſeveral meſſuages, lands, 
e tenements and hereditaments what- 
ſoever and whereſoever, which he wa: 
« ſeiſed of, interefled in or intitled te, 
„lying and being within the ſeveral 
*« counties of N. C. W. and V. to hi 
« ſon for life, with impeachment for 
« all wilful waſte, and from and after 


« his 
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Adbts v. 
CLEMENT. 


Then it was objected, that the defendant the executrix of 
the widow who had laid down the 361. fine, ſhould have in- 
tereſt for ſuch fine, 


But the court denied this, in regard ſhe was to have her 
life in the renewed leaſe by virtue of the will, and tho' ſhe 
perhaps might not outlive the firſt year of the leaſe, yet ſhe 
had her chance for it ; ſo the court denied any intereſt for the 
fine, but allowed the charges of the renewal (1). 


And foraſmuch as the leſſee had not ſealed a counter-part 
of the leaſe, which the church of Hereford had inſiſted upon, 
to the end that they might have the covenant of the leſſee for 
their ſecurity, for which reaſon the leaſe remained in a third 
perſon's hands, and was not delivered over to the widow and 
executrix of the teſtator : 


The court ordered that the old leaſe ſhould be ſurrendered, 
and that the church of Hereford ſhould make a new leaſe for 
the old term which would be good (it being to commence 
from a time paſt) to the plaintiff the deviſce of the real eſtate 
and the plaintiff to repay to the executors of the widow, what 
had been paid by them to the church for the rent grown due 


[ 469 ] 
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after the widow's death (2). 


is deceaſe to the heirs of his body, 
with a ſimilar limitation to his daugh- 
ter, and the heirs of her body, remain- 
der to the heirs of the teſtator's family. 
He then gave his per/onnl etate to his 
vile and daugnter. This caſe was 
twice argued in K. B. and the court 
upon very full conſideration, and with 
lome reluctance determined, that the 
two leaſchold farms did not paſs by this 
deviſe.——Lord Mansfield in delivering 
the judgment of the court ſtated the 
will at length, and ſaid, he did fo in 
order to ſhew, that there were no words 
in the will except the clauſe of deviſe 
1:1elf, which indicated any intention in 
the teſtator to convey the leaſehold pre- 
miles, and that although the words of 
tae deviſe were very comprehenſive, yet 


item of legal cenſbruction had been ca- 


b'ibed by former caſes (eſpecially Rye v. 


—— 
* 


Bartlet, and Da vi v. Gs) which 

recluded them from conſidering the 
intention of the teſtator on the avord's of 
the deviſe, as they otherwiſe might 
have done, and bound them in their de- 
ciſion of the principal caſe. (N. B. It 
ſcems that Adis v. Clement was not once 
adverted to in the confideration of Pi/- 
tal v. Riccardfon.) But this rule of con- 
ſtruction does not extend to the caſe of 
a deed. Doe v. Williams, 1 Term Rep. 
C. P. 35. 

(1) On this ſubject vide Yerxey v. 
Ferncy, 1 Vez. 428. Raw v. Chich fer, 
1 Bro. Cha. Rep. 198. (note) Owen v. 
Williams, 1 Bro, Cha. Rep. 199. (note) 
Pickering v. Jauer, 1 Bro. Cha. Rep. 
197. Nightingale v. Lauſen, 1 Bro. 
Cha. Rep. 440. 

(2) Reg. Lib. A. 1727. fol. 449. 
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Caſe 145. Farewell ver/us Coker, 
Lord Chancellor 

KiNG. R. Farewell employed one Bower of in Somey. 
— 3 ſeiſbire as his ſolicitor in a cauſe in chancery, and 


Acountryclient Bower the ſolicitor employed Mr. Walter Edwards as his 
employs an at- : 
torney or ſo- Clerk in court. | 


licitor in the : 
country in a cavſe in chancery, the ſolicitor employs a clerk in chancery, the chent in the 
pays his ſolicitor, but the clerk in chancery is unpaid. The client not bound w pay the clerk in 
chancery ; but if the latter has any papers in his hands, he may retain them. . 


Mr. Farewell paid Bower at ſeveral times about 8001, which 
he alledged was more than was due to him upon his bill, 
Mr. Bower died, and his widow adminiſtered to him. Mr, 
Edwards the clerk in chancery's bill continued unpaid, and he 
delivered our ſeveral papers, copies of depoſitions, and orders 
to other ſolicitors for the uſe of Farewell in order to an iflue 
in this cauſe. | 


Mr. Farervel/ on petition got an order to tax Bower's bill, 
alledging it was overpaid, upon which Edwards got an order 
ex parte from the Maſter of the Rolls, to ſtay the taxing of 
the bill and all proceedings till his bill paid, 


461 ] On petition to the Lord Chancellor to ſet aſide that order, 
many things were urged, as that the clerk in court was the 
ſworn clerk, and to be taken care of by the court as their 

. officer; that even at the hearing of the cauſe the Lord Chan- 
cellor has ſtopped the ſame from proceeding, on the clerk in 
court's inſiſting to be paid, or ſecured his bill; and that it is 
at the peril of the country client to enquire and ſtop money 
for the payment of the clerk in court, to whom both the coun- 
wy folicitor and country client are at ſtake, 


Lord Chancellor : The client in the country employs only the 
attorney or ſolicitor in the country, and knows nothing of the 
clerk in court, where it is a cauſe in chancery, or of the en- 
tering clerk where it is a cauſe at law; and on the other 
hand the clerk in court, or entering clerk, being (generally) 
perfect ftrangers to the country client, give credit to the attor- 
ney or folicitor in the country only; fo that if the country 
client pays his principal, who is the country attorney or foli- 

citor, 
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citor, he is thereby diſcharged, and muſt not pay the ſame — 
debt twice. 


All I can do for the clerk in court is, to take no paper out 
of his hands till paid; and if any thing be remaining due in 
Mr. Farewel's (the country client) hands, I will ſtop it, and 
the ſame ſhall be paid to Edwards the clerk in court (1). 
Alſo here being ſome proofs by affidavits of Farewel/'s retain- 
ing #dwards to take care of the cauſe, let that be tried in an 
action at law to be brought by Edward: againſt Farewell, 


py 


(1) Vide Taylor v. Lewis, 2 Vez. Courts of Law, Waldror's caſe, 2 Stra- 
111. and 3 Atk. 727. S. C. So in 1126. Rex v. Smollett, 3 Burr, 1313. 
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Caſe 146. Carleton ver/us Brightwell. 
— pgs N a bill for tithes in kind, the defendant inſiſted on feve. 
2 Eq. Ca. Ab. ral m»dus's, one of which was, that the inhabitants of ſuck 


733. pl. 10. FT 
424 pl. 3 a tenement with the lands uſually enjoyed therewith, had been 
— ne for accuſtomed to pay ſuch a modus for tithe-corn (1). 


the inhabitants - ; : 
of ſuch a tenement and the lands therewith uſuaily enjoyed, void for uncertainty, in regard the u 


nement may be uninhabited, and the lands often ſhifted and let with other farms. 

Cur? : This is quite uncertain, the houſe may fall down, or 
be uninhabited, and then no meds will be payable ; alſo no- 
thing can be more uncertain than lands uſually enjoyed with 
the tenement, ſince the lands let with a farm houſe may pro- 


bably be often ſhifted (2). 


Turkies tith- 2dly, Tiches being demanded of turkies, it was objected 


able, but if that in Meer 599. (Hugten verſus Prince) it was ſaid, that 


tithes are paid . . . 
of eggs, then turkies were things fere nature and not tithable, any more 
none to be paid than partridges, and that turkies were not brought hither from 


for the chicken, 
beyond ſea before Queen El:zabeth's time. 
1 463 ] Cur? : I cannot ſee but that turkies are birds as tame as 


hens or other poultry, and therefore muſt pay tithes; it is true, 
if tithes be once paid of the eggs, there can be no demand made 
a ſecond time in reſpect of the chicken hatched afterwards. 


— — 


(1) By the Regiſter's book no ſuch ** of farm houſes above the ſame lane, 
modus for tythe cor» appears to have or on the South ſide thereof, with the 
been i queſtion in the cauſe, but the lands «/uall occupied therewith, have 
defendants by their anſwer inſiſted that ** time out cf mind paid 24. yearly for 
« all occupiers of farm houſes below or * each cow,“ in lieu of tythe of milk 
* on the North tide of a lane called Bur- in kind. Hi Honor declared this mo- 
*« field Lane, with the lands uſually oc- dus to be uncertain, and directed an ac- 
*« cupied therewith, have time out of count. Reg. Lib. A. 1727. fol. 417. 
mind paid 3d. at Michaclmas, in each (2) Vide Chapman v. Alon, poſt, 


« year, for each cow, and all occupiers 565. d. 
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34h, There was another demand made by the bill of the 
{the of a corn-mill, and it was inſiſted, that every tenth toll- 
diſh was due. 1 Show. 281. Gunmble verſus Falkingham, 


Carth, 215. 


But it was replied, that this matter was determined in the 
caſe of (1) Chamberlain verſus Kneate in the Houſe of Lords, 
upon an appeal from a decree of theCourt of Exchequer, where 
the bill was brought for tithes of a malt-mill in Tiverten in 
Devnſbire, and where the Lords determined, with the aſſiſtance 
ol eight Judges (whereof Holt C. J. was one), that mills were 
tithable,- but that the ſame was a perſonal tithe, and ſo ought 
to be paid out of the clear gain after all manner of charges 


and expences deducted; upon which authority the after of 


the Rolls decreed the mill in queition to pay tithes, but that 
they ſhall be paid only as a perſonal tithe, 


Note; In this caſe it was ſaid and admitted, that in a bill 
brought by a parſon for tithes, tho? the right thereto be ever 
ſo plain, yet in the Exchequer the decree is not that the de- 
ſendant fhall pay tithes for the (2) future, but that he ſhall 
account for and pay what tithe is due to the time of bringing 
the bill, but in the Court of Chancery it is to the time of 
the (3) decree. Likewiſe in the Exchequer, where an infant 
* is party and his intereſt is concerned, the court docs not 
allow of an order to examine a witneſs viva voce to prove a 
ded or exhibit, but a witneſs muſt be examined in the office 
upon interrogatories. 


463 


Cantrron v. 
BaleunrwIII. 


Mills are tith- 
able, but they 
are to pay only * 
a perſonal tithe 
of the clear 
gains after all 
manner ot char» 
ges deducted. 


In a bill for 
tithes in the 
Exchequer the 
court decrees 
payment of 
tithes to the 
time of the filing 
the bill, but in 
Chancery,to the 
time of the de- 
cree z alſo where 
on infant is par- 
ty, the Exche- 
quer will not 
examine a wit- 
neſs viva voce, 
but the witneſs 
is to be examin- 


ed on interrogatories in the office. - 


[ *464 J 


(i) 1 Eq. Ca. Ab. 366. pl. 3. and 
1 Bro. P. C. 157. by the name of 
Clanbelain v. Newwte, Et vide Ded- 
Jv. Oliver, Bunb. 73. 

(2) But in Chamberlain v. Newte 


(4 /ip.) the Houſe of Lords ordered 


be paid in /uture, 


Atk. 590. 


Anonymus. 


'F HE defendant prayed time to anſwer, but afterwards 
put in a plea z upon which the $S:/icitpy General moved 
o diſcharge the plea, the defendant having in his petition for 


that the tithes ſhould be continued'to 


(3) Vide Archbiſhop of 7ort v. Sta- 
pleiou, 2 Atk. 136. Bull v. Read, 3 


Caſe 147. 


Maſter of the 
Rolls, in the 
ablence of 
Lord Chancells 
K 


ING, 
On time given 


'9 anſwer the defendant may put in a plea, for that is as an anſwer, and on oath, but cannot pe 


a a Eemurrer, 
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time ſubmitted to anſwer, and a plea, tho' on oath, is yet x 
dilatory anſwer. 
Reſp. A demurrer after ſuch petition for time to anſwer 


would be irregular, but a plea is an anſwer, and is upon oath 
as well as an anſwer, and ſo determined in Lord Strafford's 


caſe, who pleaded after time prayed to anſwer, 


Whereupon the Maſter of the Rollt ruled that this plea 
came in regularly (1). f 


— 


Caſe 148. 


Lord Chancellor 
KING. 

2 Eq. Ca. Ab. 

27. pl. 31. 

Feme ſeiſed of 

a copyhold, on 

marriage of her 

daughter to J. S. 

ſurcenders it 

to the uſe of 

J. S. and his 


intended wiſe 


and the heirs of 
their bodies, 
remainder to 

J. S. in fee; 
the marriege 
takes effect; the 
hu&and figns a 
writing whereby 
he owns that the 
limitation of 
the remainder 
in fee to him 
was a miſlake, 
and that it was 
intended to be 
to the wife, and 
accordingly co- 
venants to ſtand 
feiſed of the re- 
mainder tn fee 
in truſt for the 
wife in fee; 
this is not a 
mere voluntary 
<ovenant, and 

$q uity will com- 
p*1 the perform- 
ance of it. 


4 *465 1 


(1) So, Roberts v. Hartley, 1 Bro, Cha. Rep. 56. 


Randal ver/us Randal. 


A Feme ſeiſed of the reverſion in fee of a copyhold eſtate 
in Norfolk expeCtant on her father's death, and having 
agreed to marry her daughter to B. articled to pay to B. at 
the ſaid marriage 500 J. and ſurrender the copyhold premiſſes 
within two months after her father's death to the uſe of B. 
her intended ſon-in-law, and his heirs ; upon which ſurrender 
the father of B. articled to pay her 500. and by the ſame 
articles covenanted * to ſettle certain freehold lands of about 
80. per annum, to the uſe of his ſon and his intended wife for 
their lives, remainder to the heirs of their bodies, remainder 
to the ſon in fee, which ſettlement the father accordingly 
made. 'The mother ſurrendered the copyhold to the uſe of 
the huſband (the ſon-in-law) in fee, and the marriage having 
taken effect, ſoon afterwards the huſband and wife and the 
wife's mother went to an attorney in the neighbourhood, and 
informed him that there had been a miſtake in the mother's 
ſurrendering the copyhold to the uſe of the huſband and his 
heirs, for that it was intended to ſettlethe ſame upon the hul- 
band and wife and the heirs of their two bodies, remainder to 
the heirs of the wife, and that it was reaſonable it ſhould be ſo 
ſettled, it being the wife's mother's inheritance ; whereforc 
they deſired the attorney to rectify this miſtake ; but the huſ- 
band withal defired it might not be done by way of ſurrender, 
becauſe this might probably come to the knowledge of the 
huſband's father, of whom the huſband was in great awe, and 


who was a paſſionate and ſevere man towards him. Upon 
hit 
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this the attorney drew a deed reciting the former ſurrender 
made by the mother of theſe copyhold premiſſes to the uſe of 
the huſband in fee, but taking notice at the ſame time that this 
was a miſtake, it being int-nded to be ſettled on the huſband 
and wife and the heirs of their bodies, remainder to the heirs 
of the wife; wherefore the huſband covenanted that he would 
ſtand ſeiſed of the copyho!ld premiſſes in truſt for himſelf and 
his wife for their lives, remainder in truſt to the heirs of 
their two bodies, remainder in truſt for the wiſe and her heirs, 
with a covenant from the huſband to convey the premiſſes to 


theſe uſes. 


The huſband had iſſue by his wife a daughter, and having 
upon his admittance to the copyhold premiſſes ſurrendered 
them to the uſe of his will, was prevailed upon ſoon after by 
his father to make a will, and thereby deviſe this copyhold to 
his father and his heirs. 


The huſband died, the wife and her daughter brought this 
bill againſt the father of the huſband, inſiſting the mother was 
impoſed upon by theſe articles, and the intention was, that 
the copyhold ſhould be ſurrendered to the uſe of the huſband 
and wife in tail, remainder to the wife in fee; that to rectify 
this miſtake the decd of truſt was made, and therefore the 
plaintis prayed that the huſband's father, having got the 
legal eſtate of the copyhold by his ſon's will, ſhould convey 
it according to the uſes or truſts in the deed of truſt. 


Againſt which it was urged by the defendant's counſel, ½, 
That there was no proof of the mother's being impoſed upon 
by the articles, but on the contrary the mother was to have, 
and did actually receive from the father, upon the making this 
ſurrender, 300/. conſideration; and it was dangerous to ad- 
mit of parol proof, in contradiCtion to the plain and expreſs 
words of written articles z quod cur” conceſſits 


2dly, That this deed of truſt was gained unduly by the 
mother of the wife from her ſon-in-law the huſband, and 
being plainly a voluntary deed ought not to be made good in 
equity, 


Lerd Chancelhy took time till the next day to conſider of 
it; and the cauſe then coming on, Mr, Solicitor General 
Talat iuſiſted ou behalf of the plaintifts, that equity follows 

Bb4 the 


RanvaAt v. 
RAN DAT 
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N 2 the law in this caſe; and as at law tho' a promiſe withaut x 
" conſideration was nudum paftym, and not ſucable, yet a deed 
or covenant to pay money, or to do any act, having the ſo- 
lemnity of a deed, did import a conſideration, and as it was 
ſueable at law, ſo it was alſo in equity, unleſs it were to do 
ſomething vain and unequitable, accordingly in 1 Fern. 427, 
Beard verſus Nuthal, it is ſaid per cur”, that an agreement, tho 
voluntary, yet if under hand and ſeal, ought ta be decreed in 
a court of equity; ſo in the caſe of Huſband and Pollard, Fe, 
1718-19. a father poſſeſſed of a term for years held of the 
church, and renewable every ſeven years, aſſigned this leaſe to 
his ſon in truſt for himſelf for life, remainder in truſt for the 
ſon, his executors, adminiſtrators and aſſigns, and the father 
covenanted to renew the leaſe every ſeven years as long as he 
ſhould live; the ſon died, and the ſeven years paſſed, upon 
which the executors of the fon brought a bill to compel the 
father to renew the leaſe ; and decreed that the father ſhould 
at his own expence renew it, tho” this was a voluntary cove- 
nant, and the bill had been brought by the executors, wha 
ſeemed to be out of the conſideration of blood, which might 
have ſupported the covenant as to the ſon. Likewiſe the caſe 
of Wiſeman v. Roper, 21 Car. 1. 1 Chan. Rep. 84. where a 
voluntary covenant to make a ſettlement in the following ex- 
traordinary caſe was by the court carried into execution: A, 
had married a wife without his father's conſent, and the uncle 
of A. with an intent to reconcile him to his father, and for 
natural aſfection, covenanted, that in caſe the manor of Dale 
ſhould deſcend to the uncle from his father, then the uncle 
would ſettle it upon himſelf for life, with remainder to his 
nephew and his wife for their lives, remainder over ; the 
manor of Dale did deſcend to the uncle, and the ſon and his 
wife brought a bill to compel the uncle to ſettle this manor, 
who was decreed to ſettle it accordingly, tho' this was a vo- 
luntary covenant; and what occaſioned the greater queſtion, 
F 468 ] and the ſearching into precedents, was, its being a covenant 
| to ſettle a bare poſlibility, an eſtate before he had it, which 
the uncle might never have; but notwithſtanding a ſpeciſic 
performance was decrecd even of this covenant. 
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not help a defect in the one, or decree a ſpecific execution of 


RANDAL v. 
RanDAL. 


the other; and the caſe of (a) Furſacre verſus Robinſon was (a) Preced. in 


mentioned, where a man made a defeCtive conveyance of a 
copyhold to his baſtard child, with a covenant for further aſſu- 
rancez on a bill brought, and hearing before the Mafter of the 
Nulli, and upon appeal before Lord Chancellor Gxwper, both 
the Maſter of the Rolls and the Lord Chancellor diſmiſſed the bill, 
in regard it was a mere voluntary conveyance, tho? every 
one, even at common law, ought to maintain his own natural 


child, 

Lord Chancellor: 1 would not enter into the conſideration 
whether a court of equity will aſſiſt and make good a voluntary 
conveyance, when (poſſibly) precedeuts may be both ways; 
but I do not think this a mere voluntary conveyance; for 
when the huſband of the daughter does by deed under his 
hand and ſeal declare, that he intended this copyhold in queſ- 
tion ſhould have been ſettled on himſelf and his wife, and the 
heirs of their two bodies, with remainder to the heirs of the 
wife, and to rectify the miſtake that had been made in the li- 
mitation, and in conſideration of natural love and affection, 
the huſband covenants to ſtand ſeiſed of this copyhold in truſt 
for himſelf for life, then to his wife for life, and to the heirs 
of their bodies, remainder to the heirs of the wife; I ſay, when 
the huſband under his hand recites what his intent was, and 
that the conveyance of the copyhold in a different manner was 
a miſtake, I muſt take the huſband's intention to be as he him- 
ſelf recites it z taking this to be ſo, and that it was a miſtake to 
make a conveyance of the copyhold in a different manner, then 
it was but juſtice in the huſband to rectify this miſtake, and 
ſettle the copyhold as was at firſt intended by the parties, 


So the court decreed the deviſee the father to ſettle the copy- 
hold premiſles according to the limitations of the truſts in the 
deed, to the huſband and wife for their lives, remainder to 
the heirs of the body of the huſband and wife, remainder to 
the wife in fee (1). 


han. 475+ 
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(1) Reg, Lib. B. 1728. fol. 465. 
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Caſe 1 49. 


Lord Chancellor 
KINGS. 


2 Eq. Ca. Abr. 
302. pl. 3. 
One by will 

g ves 100 l. due 
to the teftator 
for rent from 
B. and now in 
Þ.'s hands, af- 
terwards the 

te ſtator ſues B. 
for this rent, 
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Ford verſus Fleming. 


A By her will gave to her grandaughter Mary Ford 4c 1, 

out of a debt due to the teſtatrix from FJ. S. for rent, 
ſhe the ſaid Mary Ford allowing her part of the charge of re- 
covering the ſame ; and the teſtatrix by her will gave the re- 
fidue of the rent due to her from J. S. to her grandſon V. 
liam Weeden Ford, he alfo allowing his part of what ſhould be 
expended in the recovery thereof. 


and recovers it ; yet this is no ademption of the legacy, for the teſtator's ſuing for it might have been 
occaſioned by his thinking the debt in danger. ; ” * 


[ 450 ] 


After the making the will, A. the teſtatrix ſued for theſ: 


arrears of rent, and received them in her life-time, 


On a bill brought by the grandaughter for this 40 J. Mr. 
Ryder on behalf of the defendant inſiſted, that the diverſity 
taken in this caſe had been, if the debtor who cannot be com- 
pelled to keep it, voluntarily pays in the debt, ſo that it is his 
own act, and the creditor is bound to receive it, this is no 
ademption of the legacy, for it muſt be the act of the teſtattix, 
and not the act of the debtor who is a third perſon, which is 
to revoke the will; but in the preſent caſe, where the teſtatrix 
called in the debt, nay ſued for it, and would not ſuffer it to 
continue where it was, this was altering the condition and ſtate 
of the thing bequeathed, and muſt conſequently, as to that be 
a revocation of the will; it was like the caſe where one deviſes 
land and afterwards diſpoſes of it, this is a revocation ; nay, 
tho the feoffment be to the uſe of the teſtator and his heirs, 
nay even tho! it be to the uſe of the will; and it was obſerved, 
that the will intended this debt ſhould continue until the time 
of the teſtatrix's death, becauſe it was ſaid the legatees ſhould 
allow their proportion of the charges of recovering it. 


To which it was replied, that this legacy being 40 J. could 
not be called a ſpecific legacy, but only ſo much money, and 
the debt due for rent was added in favour of the legatee, as 3 
certain fund for payment of the legacy, and what was intended 


in favour, and for the beneſit of the legatee, ought not to be 
turned 
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turned to his diſadvantage ; and the caſe of Orm and Smith, 
2 Vern, 681. as alſo Poulet's caſe in Raymond 335. were cited 
2s in point, where tho” the debt bequeathed was called in and 
received by the teſtatrix herſelf in her life-time, yet it was re- 
ſolved this did not avoid the legacy, for that the receiving in 
the debt increaſed the perſonal eſtate, which was to anſwer 


the legacy. 


Lord Chancellor took time till the next day to conſider of 
this caſe, and obſerved that the authorities of the books were, 
that tho' the teſtator called in the debt, yet it was no ademp- 
tion of the legacy; and ſo were the two caſes cited, Paulet's 
caſe in Raymond, and alſo in Swinb. 452. and that the reaſon 
given why the teſtator's calling in the legacy ſhould not be an 
ademption thereof was, becauſe it muſt be preſumed to have 
proceeded from the teſtator's apprehenſion the debt was in 
danger (a) and therefore to have been done in favour of the 
legatee, to the intent he might not loſe his legacy, and what 
was done out of kindneſs to the legatee, ought not to be inter- 
preted to his prejudice. 


His Lordſhip took notice, how the ſame action had been 
conſtrued in two ſuch oppoſite ſenſes ; however, he held, upon 
the authorities aforeſaid, that the teſtatrix's receiving in the 
debt herſelf, tho' upon her ſuing for it, was no ademption of 
the legacy (1). 


(a) See the cafe 
of Earl of Tho- 
mond v. Earl of 
Suffolk, vol. 2. 
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(1) Vide Earl of Thomond v. Earl of Suffolk, ante 1 vol. 461. Rider v. H ner, 


ante 330. 
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Caſe 150. 
At the Rolls. 


185. pl. 30. 
2 Kel. in Cha. 


27. 34. 
A. dzviſed 
10,000 l. to 
truſtees in truſt 
to be laid 

out in lands 
and to be ſet- 
tled on B. for 
life, without 
waſle, remain- 
der to truſtees 
and their heirs 
for the life of 
B. to ſupyort 


contingent re- 
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Papillon ver/us Voice. 


Deviſed 10, ooo /. to truſtees to be laid out in a purchaſe 

of lands, and to be ſettled on B. for life, without im. 
peachment of waſte, and from and after the determination of 
that eſtate to truſtees and their hcirs during the life of B, to 
preſerve contingent remainders, remainder to the heirs of the 
body of B. with remainders over, with a power to B. to 
make a jointure; and by the ſame will A. deviſed lands to B. 
for his life without waſte, and from and after the ® determina- 
tion of that eſtate, to truſtees and their heirs during the life of 
B. to preſerve contingent remainders, remainder to the heirs 
of the body of H. remainders over, and died leaving C. exe. 


mainders,witha Cutor. 


power to B. to 


make a jointure, remainder to the heirs of the body of B. remainders over, and by the ſame will 
deviſes lands to B. to the ſame uſes, and dies leaving C. executor ; B. ſues C. the executor for the 
geees relating to the lands that are in his hands, and to have the money laid out in lands and ſet- 
tled. Decreed by the Maſter of the Rolls, that B. had but an eſtate for life in the lands, and fo not 
intitled to the deeds but that they were to be brought into court, and that the lands to be bought 
with the money, were to be ſettied on B. for his life only, remainder to his firſt, &c. fon. But by 
the opinion of Lord Chancellor King, B. was decreed to have an eſtate-tail in the lands deviſed, 
and conſequently to be intitled to the deeds relating thereto, though as to the lands to be pu- 
chaſed, that being executory, and in the power of the court, B. was to be but tenant for life, with 


remainder to his flit, &c, fon. 
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(a) r Inft. 22. 
b. 329. b. 


B. brings his bill againſt the executor to have the 10, ooo l. 
laid out in land, and ſettled in the ſame manner, and with the 
like limitatious as the land was deviſed by the will, by which 
it was inſiſted a plain eſtate- tail veſted in B. and aiſo that C. 
the executor ſhould deliver to B. the writings relating to the 
land deviſed, he being intitled to the inheritance. 


For the plaintiff it was urged to be an univerſal rule, with- 
out any exception, that where lands are limited to one for life, 
with a ſubſcquent limitation either mediate or immediate, to 
the heirs or heirs male of his body, in all thoſe caſes the te- 
nant for life has a veſted remainder in (a) tail in himſelf, and 
the words {heirs] or [heirs male of his body] are words of 


limitation, and not of purchaſe, which rule was ſaid to hold 


in all ſorts of conveyances as well in wills as deeds. 


Thus in the caſe of King verſus AMelling, 1 Vent. 228+ 
2 Levinz. 58. where lands were deviſed to A. for life, and 
after his deceaſc to the iſſue of the body of A. by a ſccond 


wife, 
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zo make a jointure on a ſecond wife, Lord Chief Juſtice Hale 
was of opinion, that this was an eſtate-tail in A. and tho the 
three other Judges in B. R. were of a contrary opinion, yet 
upon Error brought in the Exchequer Chamber, the judgment 
in B. R. was reverſed, and judgment there given according to 
the opinion of the Chief Juſtice, which was ſaid to be a much 
ſtronger caſe than the caſe at bar, in regard there was in that 
caſe not only an expreſs eſtate for life, with the like power for 
the tenant for life to make a jointure, (as in the preſent caſe); 
but the remainder was to the i ue of the body of A. which was 
conſtrued to give an eſtate- tail to 4. tho' the ſame words in a 
deed would not make an eſtate-tail. Alſo the caſe of (a) 
Bale verſus Coleman was cited as determined by Lord Harcourt, 
where lands were deviſed to be fold to pay debts, and after 
debts paid, the truſtees were to convey the reſidue of the lands 
unſold to A. for life, remainder to the heirs male of his body; 
and tho' Lord Cotuper declared, that this being a cafe where 
the court was to direCt a conveyance to be made, and there- 
fore executory in its nature, it ſhouid be conſtrued like ar- 
ticles, for which reaſon his Lordſhip directed the conveyance 
to be made to A. for life, with remainder to truſtees to pre- 
ſerve contingent remainders, remainder to the firſt, Wc. ſon of 


A, in tail male ſucceſſively, remainder to the daughters in tail 
general; yet on a rehearing before Lord Harcourt, this decree 


was reverſed, being the caſe of a deviſe of a truſt of land which 
ought to be taken as a deviſe of the land itſelf ; and if this 
had been ſuch, a court of equity muſt have taken the words of 
the will as they found them, ſo the decree ought to be, and his 
Lordſhip accordingly did decree, that the truſtees ſhould con- 
vey the eſtate to A. for life, with remainder to the heirs male 
of the body of J. which made a plain eſtate- tail in A. and 
there was the like reaſon that the conveyance of the truſt di- 
rected by the will ſhould in the preſent caſe follow the words 
of the will. That the power for B. the deviſee to make a, 
jointure, was no indication that only an eſtate for life, and not 
in eſtate-tail was intended to paſs, becauſe, tho? tenant in tail 
could make a jointure, yet he could not do this without de- 
ſtroyiug the eſtate-tail, by levying a fine and ſuffering a re- 


corcry z whercas the teſtator's intention might reaſonably be, 
| that 


wife, and for want of ſuch iſſue to B. in fee, with power to A. P4 
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Par ter that B. the intended tenant in tail ſhould make a jointure for 
: his wiſe, without cutting off the intail. That in caſe of will, 
legal eſtates, or any voluntary conveyance, equity ought not 

to interpoſe or give aſliſtance one way or other, but leave it to 

the law, where B. the deviſee being clearly intitled to an 
eſtate-tail, had conſequently a good claim to the writings, 
That the rule touching limitations of eftates, where an eſtate 

for life was given to A. with a mediate or immediate remain. 

der to the heirs or heirs male of his body, gave an eſtate. tail 

to A. and that the word [heirs] was a technical word, was very 

well known and depended upon, inſomuch that it would 

be dangerous to titles to ſhake or ſuffer this rule to be di. 


— 2 
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puted (1). 
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As 
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(1) Lord Harcour!'s decree upon the 
rehearing in Bale v. Coleman was as 
follows, viz. ** His Lordſhip declared, 
that this caſe ariſing upon the words of 
n will was much diſterent from the ſe- 
veral caſes decreed in this court upon 
marriage articles ; that ſuch articles are 
always intended to be carried into a 
further and more perfe& execution ; 
that the parties to iuch articles are to 
be conſidered as purchaſers, and in a 
court of equity ought to have their 
contracts executed according to their 
true intent and the nature and courſe 
of marriage articles and ſettlements, 
on making whereof the ifſue male of 
the marriage are particularly regarded, 
and generally taken as purchaſers ; 
that when by the careleſs penning of 
marriage articles the contract is ex- 
preſſed in conſideration of an intended 
marriage and portion to ſettle the huſ- 
band's eſtate to the uſe of him and his 
intended wife and the heirs males of 
weir bodies or the like, that general 
limitation has been reſtrained in this 
court, when an execution of the mar- 
riage articles and agreement had been 
decreed, to an eſtate to the huſband for 
his life, with a remainder to his firſt 
and other ſons in tail male, for that it 
could not reaſonably be ſuppoſed a va- 


luable conſideration was agreed to be 


given to have an eſtate fo ſettled that 
the huſband might deſtroy or bar the 
ſettlement as ſoon as he ſhould make 
it, but that no one caſe has been cited 
where the like decree has been made 
upon the words of a will, under which 
the deviſees claim voluntarily ; that in 
this caſe the queſtion aroſe upon the 
words inthe codicil, and all wills ought 
to be conſtrued according to the true 
intent of the teſtator, ſo as ſuch intent 
appear with certainty and be conſiſtent 
with the rules of law, and that the ſame 
words of limitation ought to receive the 
Same conſtruction in a court of equity as they 
bade at laxv ; that the ſame words ina 
will which at law would create a legal 
intail ought to be conſtrued by this court, 
when they fall under a truft and are 10 be 
carried into farther execution (as in the 
preſent caſe), ſo as to create an cgi 
ble intai!; and that in this caſe by the 
words of the codicil according to the 
known rule and conſtruction of law the 
teſlator has given to the plaintiff an 
eſtate tail of the defendant Elizabeth 
Bale's ſhare or dividend after her de- 
ceafe, and ſubje& to her power of leaſ- 
ing of the reſidue of his eſtate after bis 
debts and legacies paid; and that in 
this caſe it could not be inferred 
with any certainty from the power of 


leaſing given to the plaintiff, that the 
deviſor 
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znd ſettled as above, if it ſhould be thought clear (as it was ap- 
prehended to be) that the word [heirs] muſt be taken as a word 
of limitation, and to create an eſtate- tail in one part of the 
will, where the land was deviſed, it was impoſſible but that 
the ſame words of the ſame man in the ſame will muſt have an 
uniform ſignification, and conſequently that B. muſt he ve an 
eſtate tail in the lands to be purchaſed with the 10,000 J. land 
and money to be laid out in land being the ſame, 


On the other ſide it was ſaid, that as to the rule laid down, 
where an eſtate is given to one for life, with remainder (me- 
diate or immediate) to the heirs or heirs male of his body, this 
made an eſtate tail, and the word ſhcirs] was a word of limi- 
tation and not of purchaſe, the ſame did not extend to the caſe 
of a will, as appeared from no caſe having been cited to that 
purpoſe. The only rule in conſtruction of wills was, the in- 
tention of the party ought to take place, however improperly 
expreſſed, Now it was impoſſible by words to expreſs the 
intention plainer than the teſtator had done in this cafe 3 and 
it would be a downright violation of his intention to conſtrue 
the eſtate deviſed to B. to be an eſtate tail. For %, the 
eſtate was deviſed to B. for his life expreſsly. 2d/y, It was to 
B.without impeachment of waſte, which would be vain words, 
if B. were to have more than an eſtate for life. 3dly, The eſtate 
was deviſed to truſtees during the life of B. to preſerve con- 
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deviſor intended he ſhould not have an 
eltate tail, as the words plainly import, 
becauſe ſuch power of leaſing was more 
beneficial than the power of leaſing 
given by the 38 Henry 8. to tenants in 
tail; and it being admitted in the 
pleadings that the debts and legacies 
are paid, that therefore the ſame con- 
firuction ought to be made as if no 
truſt had been, and then in conſtruc- 
tion of law it will be an eſtate tail exe- 
cuted: And upon the whole matter 
doth think fit and ſo order, That the 
faid decree, fo far as it direQts convey- 
ing the ſaid fourth part of the ſaid 
eltate after the death of the plaintiff 
C. Bale to the uſe of the firſt, ſecond, 

2 


and third, and all and every other the 
ſon and ſons of the ſaid C. Bale junior, 
and the heirs males of the bodies of 
ſuch firſt and other ſons, be reyerſed 
and diſcharged, and inſtead thereof that 
the ſaid Elia. Bal's ſhare or fourth 
part of the ſaid eſtate be conveyed after 
the death of C. Bale junior, to the uſe 
of the heirs male of the body of the faid 
C. Bale, and for default of ſuch iſſue to 
the uſe of the defendant Col-man and 
William Bogan, their heirs and aſſigns, 
equally to be divided between them, 
and that the Maſter to whom the mat- 
ter by the ſaid former decree ſtands re- 
ferred, do ſee the ſaid E/iz, bale's part 
ſettled accordingly, 

tingent 
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tingent remainders, ſo that the teſtator expreſſed his intention, 
that the remainders limited to the ifſue of B. ſhould be con- 
tingent remainders; and what could be more contradictory to 
this expreſs and plain intent, than to ſay, theſe remainders ſhall 
not be contingent, but give a veſted eſtate tail to B? As to 
the notion, that the conveyance directed by a will ſhould be 
in the words made uſe of in the will, it was impoſſible this 
rule could univerſally hold; for ſuppoſe the direction of the 
will was, that the truſtce ſhould convey the lands to A, for 
life, remainder to B. for ever, this in a deed would not convey 
a ſee, as it would in a will, and therefore there was no ne- 
ceſſity the words in the conveyance ſhould purſue thofe in the 
will: ſo if the words of the will had directed the eſtate to be 
conveyed to A. for life, remainder to the iſue of his body (he 
having none at that time born) this would be an eſtate tail, 
but in a deed it would not be ſo. Again, if the words in a 
will were, that the conveyance ſhould be to A. and his heir; 
male, this would be an eſtate-tail; but put ſuch words into a 
deed, and there, for want of ſaying of whoſe body the heir muſt 
be, they would give a fee-ſimple, quod fuit conceſſum per cur. 
It was alſo obſerved, that if the words of a will be dark and 
doubtful, it would be quite improper for equity to direct a 
conveyance in ſuch words; for that would be to decree in a 
court of equity a ſuit at law; whereas the office of a court of 
equity is to explain the words, and put ſuch a conſtruction up- 
on them, as that a proper legal conveyance may be made of the 
premiſſes ; and therefore it would be abſurd to admit the rule 
laid down by the other ſide to be an univerſal rule. The caſe 
of Backhouſe verſus Wells was cited, which was determined 
Hill. 12 Anne, B. R. during the time that Lord Macclesfield 
preſided there, where the caſc was, that A. ſciſed in fee deviſed 
the premiſles to B. to hold to him for the term of his natural 
life only, without impeachment of waſte, and from and after his 
deceaſe to the iſſue male of his body, (if God ſhould bleſs him 
with iſſue) and to the heirs male of ſuch iſſue male, and for want 
of ſuch iſſue, the teſtator limited two remainders over in the 
ſame words. And it was adjudged that B. took but an eſtate for 
life, the eſtate being given to him for life only, and there was 
a limitation afterwards to the hcirs male of his iſſue, which 
was a deſcription of the perſon, who. was to take the eſtate- 


tail. 
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tail, To which it was added, that however wich reſpect to the Parition we 


Iands deviſed, the court might conſtrue B. to have an eſtate- 
tail therein, yet as to the 10,000/. which was to be laid out 
in lands, and to be ſettled on B. for life, c. admitting that 
the deviſe of the legal eſtate of the land deviſed was out of the 

wer of a court of equity to model and alter, (tho' the plain 
tention of the party were otherwiſe) yet this money to be 
lid out in lands was executory, plainly in the power of the 
court, and of a court of equity too, for which reaſon, and 
where no rule of law was to be broken, it was hoped a pur- 
iſe would be directed to be made with this money, and a 
ſettlement decreed in fuch manner as that the meaning of the 
party might take effect. 


Mzfter of the Rolls: J have not heard any caſe cited, nor do 
[ know of any at preſent, where lands being deviſed to A. for 
life, remainder to the heirs of his body, this in caſe of a will 
has been conſtrued an eſtate-tail in 4. The intent of this 
willi is moſt plain, but how far conſiſtent with the rules of law, 
and alſo how far the fame words heirs of the body in the ſame 
will may be. conſtrued, as to the deviſe of /ands, to be words 
of limitation, and yet in the deviſe of lands ts be bought, words 
ef purchaſe, I ſhall conſider ; but this is a new caſe, 


Afterwards on the — of December following, the Mafter 
of the Rells having taken time to conſider of this matter ſolemn- 
ly gave his opinion, that as to the deviſe of the lands in this 
cale, an eſtate for life only paſſed to the plaintiff B. with re- 
mainder to the heirs of his body by purchaſe ; and therefore 
the plaintiff ſhould not have the writings delivered to him, but 
theſe ſhould be brought into court; and that as to the money 
to be laid out in lands, and to be ſettled to the ſame uſes, the 
court had moſt evidently power over that, which therefore 
ſhould be ſettled ſo as to make the plaintiff tenant for life only, 
and that his ſons ſhould take in tail male ſucceſhvely, c. ac- 
cording to the intention of the teſtator (1). 


But the cauſe coming (a) afterwards upon an appeal before (a) Hill, Term 
Lord Chancellor Xing, his Lordſhip declared, as to that part 773% 


470 


Voics, 


(477 ] 


Qu 


(1) 1 Reg. Lib. B. 1727. fol. 336. 
Vox. II. Cc 
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PariLtonv. of the caſe where the lands were deviſed to B. for life, thy 


Volct. 


ſaid to be without waſte, with remainder to truſtees to ſ 


contingent remainders, remainder to the heirs of the body of 
B. this remainder was within the general rule, and muſt ope. 
rate as words of limitation, and conſequently create a veſted 
eſtate- tail in F. 4 and that the breaking into this rule, would 
occaſion the utmoſt uncertainty ; wherefore the writings ang 
title deeds of this eſtate ought to be delivered to B̃. the plain- 


tiff : But, 


As to the other point Lord Chancellor declared the court had 
a power over the money directed by the will to be inveſted in 
land; that the diverſity (1) was, where the will paſſes a legal 


eſtate, 


— 


8 


+ Tho? this was Lord Chancellor's opinion, yet the queſtion as to the land 
deviſed was given up, the plaintiff having brought a ſupplemental bill, whereby 
it appeared that by bis father's marriage-articles he was intitled to an eltate-tail, 


(1) In many of the caſes on this ſub- 
ject the diſtindtion has been taken, and 
relied upon, between legal and equitable 
eſtates, but from Auſten v. Taylor, Amb. 
376. Dae v. Laming, 2 Burr. 1108, the 
opinion of Buller Jait. in Heodgefon v. 
Ambroſe, Doug. 327. and Janet v. Mor- 

an, 1 Bro. Cha. Rep. 206. it ſeems 
that ſuch diſtinction does not now 
prevail in courts either of Jaw or equi- 
ty ; that the rules of the two courts 
are perfectly concurrent on theſe points; 
that in both, the intention of the teſta- 
tor is equally attended to, and the ſame 
latitude admitted in the conflruifinu of 
words: that where the teltator uſes 
technical words only, their technical 
meaning muſt be adopted, but where it 
can be ſufficiently collected from the 
context that he means them in any 
other ſenſe, his intention ſhall prevail 
againſt their technical import ; and 


in any other than their technical meat 
ing, but merely, that he intended an 
eſtate for life only to the anceſtor, and 
an eſtate by purchaſe to the heirs of the 
body ; which the law would not permit; 
whereas, had the former intention been 
demonſtrable, it ſhould have prevailed, 
the rule of law not being applicable ne 
conſtruftion of wwords, but to the nat: 
aud o;eration of the eftate or intereft dt. 
ijed, (See the other caſes on this ſub- 
ject in Bale v. Coleman, ante, 1 vol. 142.) 
But the diſtinction, which has been 
made between truſls executed and ne- 
extory, ſeems to have occaſioned great- 
er difference of opinion. Vide L»/ 
Glenorchy v. Bofville, Ca. temp. Tal. ;. 
Reberts v. Dixwell, 1 Atk. 607. Hi 
v. Pearſon, Fearn's Cont, Rem. 4 
edit. 187, and Amb. 358. S. C. . 
fen v. Taylor, Amb. 376. Hite v. 


Carter, Amb. 670. Bagſhewv. Sprncn, 


a ao 4 _ 3 Pry 1 


therefore a limitation to heirs, without 1 Vez. 152. Baflard v. Proby, at the ( 
farther explanation, (the anceſtor tak- Rolls, May 8, 1788, in which the cafe * 
ing an eſtate or freehold by the ſame in- was: **P. Pownal! deviſed to 4. 5 

ſtrument) can never give an efiate by ** and C. and their heirs and aligns 2 
purchaſe, as decided by Coljon v. Coiſor, ** for ever, to the uſe of them t 

2 Atk. 246. the objections to which ** heirs and aſſigns for ever, all hut — 
caſe do not tend to prove, that the teſ- ** manors, lands, &c. in the countyo _ 
tator uſed the words heirs of the body” D. and eliewhere upon the a — 
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eſtate, and where it is only executory, and the party muſt Paritios . 


Voicr. 


come to this court, in order to have the benefit of the will ; 
that in the latter caſe the intention ſhould take place, and not 
the rules of law; ſo that as to the lands to be purchaſed they 
ſhould not be limited to B. for life, with power, &c. remain- 
der to the heirs of his body, but to E. for life, with power, 
E. remainder to truſtees during his life to preſerve contin- 
geat remainders, remainder to his firſt and every other ſon in 


tail male, remainder over, &c. (1). 


——__——— 


— — 


© truſts following, that is to ſay, upon 
*truſt to ſet the ſame out in ſuch 
« manner as they ſhould approve 
„ for the benefit of his (the teſtator's) 
„daughter Jaxe, and the rents and 
«> yon thereof to lay out and apply 
« for her moſt advantage, until ſhe 
© ſhould attain her age of 21 or be 
married, and on her attaining that 
«+ age, that the ſaid truſtees or the ſur- 
* vivor of them, or the heirs of ſuch 
" ſurvivor ſhould, as counſel ſhould ad- 
« wiſe, convey, ſettle and aſſure the (aid 
* manors, lands, &c unte, or, to the uſe 
of, or in tri for the ſaid Jane her 
* Iift, and after her death, then on the hzirs 
"of ber body lawfully iſſuing ; but in 
* caſe his ſaid davghier ſhould die 
without leaving iiſue of her body 
* lawfully begotten, then he deviſed 
* all his faid real eſtates to his brother 
« 7. Pownall, his heirs and aſſigus for 
*ever.” On a bill filed by the daugh- 
er and her huſband to have the truſts 
of this will carried into execution, Sir 


Laundy ver/us Williams. 


L. Kenyon, M. R. declared “ that on 
the true conſtruction of the will in the 
events which have happened, the real 
eſtate ought to be ſettled upon Mrs. 
Baſtard ter life, with remainder to her 
firſt and other ſons ſucceſſively in tail 
general, remainder to her daughters in 
tail general as tenants in common, with 
croſs remainders in tail general, with 
remainder in fee to J. Pownall, And 
his Honor ordered, that the Maſter 
ſhould ſettle proper conveyances ac- 
cording to ſuch direction, and that the 
defendants the truſtees thould execute 
the ſame.” Reg. Lib. A. 1787. fol. 
415. N.B. His Honor mentioned a 
caſe of Lloyd v. Jones, before Lord Ner- 
thington, in which Lord N. ſaid he con- 
ceived Lord Hardwicke to have admit- 
ted at laſ the difference between truſts 
executed and executory. 

(1) Reg. Lib. B. 1731. fol. 160. 
For the ſubſequent proceedings in this 


cauſe, vide Smyrhe v. Clay, Amb. 645. 


and 6 Bro. P. C. 395. 


Caſe 151. 


Lord Chancellor 


ING, 


SAMUEL Laundy having ſeveral children, by will dated - Ga. Ab. 
the 8th of November 1721. deviſed to his ſon Samuel Laundy 299. Pl 3. 


2 Eq. Ca. Ab. 


230 “. to be paid at his age of twenty-one z to his ſon Whitmore 86 l. pl. 9. 


If 1 ocevile a le- 


bey of 1001, to A. payable at his age of 21, and A. dies before 21, A.'s executors or a{minittra- 
e ſha'l not have that legacy till ſuch time as A. (had he lives) ſhould have attained 21, and my 
evecutors thall have the intereſt in the mean time. But if I give a legacy to A. of 1co1. payable 
his age of 21, and if he dies before, then to B. and A. dies before 24, B. mall have the legacy 
#itutly, and not ſtay till ſach time as A. ſhould have come to 21. | 


Ce 2 Laun iy 


| 
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Laundy 2101. at his age of twenty-oneg to his ſon Edward 
Laundy (yet an infant) 210 J. at his age of twenty-one; to 
his daughter the plaintiff Anne Laundy 150 J. at her NY 
twenty-one, and made his wife the defendant Rebecca execy. 
trix and reſiduary legatee. There was a clauſe in the will 
that if any of his fons and daughters ſhould die before bis, her, ar 
their reſpeive ages of twenty-one, then the legacy or legacies of hin, 
her, or them fo dying, ſhould be paid to the ſurvivors or ſurvitor of 
ſuch children. The daughter was paid her legacy of 1500. 
having attained her age, alſo the plaintiff Sammel having at- 
tained his age of twenty-one received his legacy of 230/, 
Whitmore Laund) died at the age of eleven, and now the plain. 
tiff Samuel Lawundy the eldeſt fon and Arne the daughter, who 
had attaincd their ages of twenty-one, brought this bill againſt 


the executrix Rebecca, to have their two thirds of Mumme 


Loundy's 2101. paid over to them, Edward Laundy the other 
ſon being yet an infant of about twelve years old. 


For the defendant it was inſiſted, that the plaintiffs came 
before their time, foraſmuch as they ought to ſtay for their 
ſtare of the deceaſed infant's legacy of 210 J. until the deceaſ- 
cd infant ſhould have come to the age of twenty-one years, in 
caſe he had lived. For 1/;, the word [then] if any of the 
children ſhould die before twenty-one; then the legacy of him, 
her or them ſo dying ſhould go to the ſurvivors or ſurvivor, 
mult be intended, in ſuch caſe, or if ſuch fact happened, and 
was not to be conſtrued in relation to any time, or to ſignify, 
that on the death of any of the children, then at that time the 
legacy was to be paid. 2dly, Legatees over, in cafe any ei 
the firſt legatees ſhould die before twenty-one, were only ſub- 
ſtituted, and could not be in a better condition than the 
original legatees were; conſequently, as theſe could not take 
till their ages of twenty-one, by the ſame reaſon they that 
came in their places ſhould not take until the original legatees 
might (had they lived) have attained that age. Zub), It was 
to be preſume the teſtator had conſidered with himſelf whea 
and at what reſpective times his eſtate would bear the payment 
of theſe ſeveral legacies, and that he had determined the 
legacies to his children ſhould be paid at their ages of 


twenty-one, and in the mean time the reſiduary legatec thould 
have 
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have them, and that it was unreaſonable the death of one of 

legatees under the age of twenty-one ſhould accelerate the 
payment, or prejudice the reſiduary legatee, who otherwiſe 
would certainly have had the benefit of the intereſt, until the 
deceaſed infant ſhould have come to twenty-one. 


And of this opinion was the Lord Chancellor, who pro- 
nounced his decree accordingly, 


But on the following day Mr. Solicitor General mentioning 
the matter again, -and infiſting that it had been determined 
etherwiſe, and that the difference was betwixt the executor or 
adminiſtrator of the firſt legatee, and the deviſee over; if I 
give a legacy to A. payable at his age of twenty-one, and he 
dies before, his executors or adminiſtrators claiming under ſuch 
legatee, and ſtanding in his place, ſhall not be intitled to this 
legacy until ſuch time as the infant legatee would have attained 
his age of twenty-one, if he had lived; and that this had been 
ſolemnly determined as well on an appeal to the Houſe of 
Lords, 2 Fern. 199. as alſo by the two Chief Juſtices and the 
Maſter of the Rolls upon an appeal to the King in Council 
from a decree in (a) Antigua, 


But where I deviſe a legacy of 1000. to an infant at his 
age of twenty-one years, and if the infant dies before twenty- 


one, then to J. S. here J. S. does not claim under the infant, 


but the deviſe over to him, is as a new ſubſtantive bequeſt, 
and is to be paid on the death of the infant under the age of 
twenty-one. Vide 1 Anderſon 33. alſo 2 Fern. 283. Papworth 


v. Mer expreſs in point. 


Wherefore on theſe authorities Lord Chancellor varied the 
decree which he had before pronounced, and ordered two 
thirds of this 210 /. to be paid to the two plaintifts (the bro- 
ther and ſiſter of the dead legatee Whitmore Laundy) and gave 
intereſt for their two thirds from the death of the ſaid infant; 
for though it was objected that this being a new legacy, the 
executrix ought to have a year's time for the payment of it, 
yet the court held that muſt be intended to be from the death 
of the teſtator ; whereas in this caſe the teſtator had been dead 
ſeveral years (1). | 
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(a) Ante 337. 
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(1) Reg. Lib. B. 1727. fol. 424. 


C 3 Note; 
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Note; The rule in equity ſeems by this reſolution to be 
ſettled accordingly (1). 


_— 


(1) Vide Harriſon v. Buckle, 1 Stra. 
238. Cheſter v. Painter, ante 337. Bey- 
cot v. Cotton, 1 Atk. 556. Roden v. 
Smith, Amb. 588. 
Bro. Cha. Rep. 105. 


A 


Feltham- v. Peltham, ante 251, And 
where the legacy carries intereſt, the 
executor of the deceaſed legatee ſhall 
have the legacy preſently. Fonarreay 


Green v. Pigot, 1 
V. Fonnereau, 1 Vez. 1 18. 


Sed quzre 


where the legacy is payable out of land. 


Caſe 152, 


At the Rolls. 


The defendant 
is in contempt 
to a ſerjeant at 
arms for not 
anſwering. and 
then puts in an 
inſufficient n- 
ſwer. If the 
2 clerk 
n court accepts 
the coſts, it 
purges the con- 
tempt z but if 
the coſts be not 
acceate1, the 
plaintiff may 
go on in bis 
proceſs of con- 
tempt where he 
Jett off, for a 
further anſw-r, 


J *482 } 


Anonymus, 


FF a man be in contempt to a ſerjeant at arms for want of 


an anſwer, and then puts in an inſufficient anſwer and the 
clerk in court accepts the coſts of the contempt, this accept- 
ance does remit and purge the contempt, and in the proceſs of 
contempt for the ſecond anſwer, the plaintiff muſt begin again 
with an attachment (the firſt proceſs) and cannot begin where 
he left off; but if neither the plaintiff nor his clerk in court 
does accept the coſts of the contempt, for want of the firſt 
anſwer, although tendered, and the firſt anſwer be reported 
inſufficient, the plaintiff may go on with the proceſs for the 
ſecond anſwer where he left off at obtaining the firſt ; and 
therefore upon the firſt anſwer coming in, it is uſual “ and 
proper for the plaintiff's clerk in court to refuſe accepting 
the coſts of the contempt for want of the firſt anſwer, until 
he has ſeen, and adviſed whether it be a full anſwer or not, 
it being a great delay to the juſtice of the court, after a firſt 
anſwer is gained and the defendant is at the end of the line 
as to contempt, and that firſt anſwer proves immaterial, to 
put the plaintiff to begin his proceſs of contempt again as ab 
origine (1). 


(1) Sed vide C544 v. Brabſen, 2 Vez. 110. 
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Sorrell verfice Carpenter. Cafe 163. 


F Bill was brought againſt the defendant to have the _ — 


benefit of a decree obtained againſt one Ligo, for the 2 x4. Ca. Ab. 

recovery of a leaſchold eſtate held of the dean and chapter of 22 NR 
of St. P auls, 7 dente lite, tho“ 
without actual 


ice, and for a valuable conſideration, yet ſhall be ſet afide 3 and though in this caſe the rule of 
why be hard, yet it is in imitation of * lw, where in a real action, if the deſendant 
gens pending the writ, the judgment will over-reach the alienation : but as it, is bard enough in 
ſome caſes to make people take notice of a decree, it is harder ſtill to oblige them to take notice of 
z pendency of a ſult 3 and in caſe of a real purchaſe pendente lite, the plaintiff is to be held to firi 
And if any flaw at the hearing be on the plaintiff's fide, the court will not Jet him amend, 


PR purchaſe pendente lite be fraudulent, and tv elude the juſtice of the court, it ought to be 
highly diſcountenanced. 


The defendant was a purchaſer of this eſtate pendente /ite 
from the defendant Ligo, viz. about three months aſter ſuch 
time as the bill was filed againſt the ſaid Ligo, and ſubpoenas 
ſerved upon him, and he in contempt for not anſwering z but 
it was proved in the cauſe that the defendant was a purchaſer 
for the full value, and without any notice of the plaintiff's ti» 
tle, or any actual notice of the ſuit, 


However it was objected by the Solicitor General, that a 
purchaſe made pendente lite was to be looked upon as made un- 
der an implied and conſtructive notice, and unleſs regard 
ſhould be paid to this, all the decrees and the juſtice of the | 
court might be wholly evaded, ſince the defendant pending 1483 ] 
the ſuit might alien to one, who after the bill ſhould be there- 
upon amended might alien again, by which means fuits and 
decrees in this court would be rendered vain. 


Lerd Chancelley : Where there is a conveyance made pen- 
dente lite, without any valuable conſideration and to avoid and 
elude a decree, it ought to be highly diſcountenanced, and 
cen though the alienation be for never ſo good a conſidera- 
tion, yet if made pendente lite, the purchaſe is to be ſet aſide; 
and this in imitation of the proceedings in a real action at 
common law, where, if the defendant aliens after the pen- 
dency of the writ, the judgment in the real action will over- 
reach ſuch alienation. But where there is a real and fair 
purchaſer without any notice, it is a very hard cafe, eſpecially 
in a court of equity, to ſet ſuch purchaſe aſide; and there 

| Ce4 being 


g 
| 
: 
| 
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; Sohnztrr v., being ſome defect in part of the proof in deraigning the plain. 
i: 1 title, I ſhall refuſe to give the plaintiff leave to amend or 
make any new proof after publication (1). 


Alſo his Lordſhip ſaid, it was a difficult matter to ſearch for 
bills in equity, or to be able to get notice of them, many of 
ſuch being, after filing, kept in the fix clerks deſk, and though 
this court will oblige all to take notice of its decrees as much as 
of judgments, yet there does not ſeem to be the ſame reaſon 
for obliging people to take notice of the filing of a bill (2), ; 


Cur : Diſmiſs the bill, but in regard it is only a flip in 
proof, let it be without coſts. l 


vn 


(1) There appears to have been an (2) Vide Criſp v. Heath, 7 Vin. 52. 
order to amend the bill in Trinity term pl. 2. Garth v. Ward, 2 Atk. 174, 
1728 Reg. Lib. B. 1727. fol. 453, and Hor/icy v. Earl of Scarborough, 3 Atk, 
an order of diſmiſſal in the Mich. term 392. 
following, Reg. Lib. B. 1728. fol. 18. 


DE 


Term. S. Michaelis, 1728. 


ohn Brome, Eſq ; and Eliza- 
b beth his Wife | Plaintiffs ; 


Henry Berkley, Eſq; George 
Berkley, Eſq; and Henry 
Cole, Eſq; 

Y a marriage ſettlement dated 29 February 1689. lands 

were ſettled on George Berkley for life without waſte, re- 

mainder to truſtees during his life to preſerve contingent re- 
mainders, remainder to his intended wife for her jointure, 
remainder to their firſt and every other ſon in tail general 
ſucceſſively, remainder to the uſe of the truſtees and their heirs, 
in truſt that if the ſaid George Berkley ſhould have no fon by 
the marriage, or if having ſons, they ſhould all die before 
twenty-one, without iiſue, then the truſtees ſhould out of the 
rents and profits of the premiſſes, or by ſale, or leaſing, or 
otherwiſe raiſe for the daughters of this marriage, if but one, 
2500 J. payable at twenty-one or marriage, which ſhould firſt 
happen, and ſhould alſo raiſe and pay the yearly ſum of 100 J. 
by half-yearly payments for her maintenance and education, 
until her ſaid portion ſhould be due, the firft payment of the 
mainienance-money to be made at ſuch of the ſaid half-yearly feaſts as 
ſhould next happen after the ſaid eftate ſo limited to the truſtees as 
afereſaid ſhould take effeft in poſſeſſion, together with farther pro- 
viſions if there ſhould be more daughters than one, particu- 
larly if more than three, then that the truſtees, &c. ſhould ſtand 
ſciſed of the premiſes for the benefit of all and every of the 
daughters, to be divided amongſt them equally as tenants 
in common, and of their reſpective heirs and aſſigns for 
ever, 


Defendants. 


Caſe 154, 


KinG, and 
Maſter of the 


Rolls. 


Upon a marri 
ſettlemeat la 
are limited to 
the uſe of the 
hufband andwife 
for their lives, 
remainder to 
their firſt and 
every other ſon 
in tail, and in 
default of iſſue 
male of the 
marriage, to 
truſtees in truſt 
to raiſe 25001, 
for daughters 
payable at zx 
or marriage, 


which thall firſt. 


happen, and out 
of the profits to 
pay 100]. per 
annum for 
maintenance; 
the firſt p ment 
of the mainte- 
nance to com- 
mence after the 
eſtate of the 
truſtees ſhall 
have come into 
poſſeſſion 3 huſ- 
band dies with- 
out iſſue male, 
leaving a daugh- 
ter, and a wite 
who is jointured 
in the premiſes; 
the portion ſhail 
not be raiſed in 


the mother's life time, becauſe the maintenance, which is naturally to precede the por tion, is not to 
be paid tull the truſtees are in pollefſion, Tu 
C 
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The huſband died having left no iſſue male by the marriage, 
and but one daughter, who being twenty one, brought this 
bill in the life-time of her mother (who had her jointure on 
the premiſſes) againſt the truſtees for the raiſing of this por. 
tion by ſale or mortgage of their reverſionary truſt-eſtate, and 
alſo with intereſt from the time the ſame became payable ; 
inſiſting, 

V, That the words of the ſettlement were plain and pofi. 


tive as to this particular of raiſing the portion of 2500 J. tn 


caſe of faiſare of iſſue male of the marriage, for an only 
daughter, which vas to be paid to her at the age of twenty-one 
or marriage, without reſtraining. it from being done till aſter the 
deatly of the'mothier. 2dy, For that it was highly reaſonable 


this proviſion in the ſettlement ſhould have a ſavourable con- 


| 486 } 


25 
e w 


— 42 — — he —_—  —— 3 Geet 25 


Co) roth May 
1225. 


(5) Vol. 1. 705. 


ſtruction, becauſe the plaintiff Ekzabeth (who was the only 
Mue of the marriage) claimed as a purchaſer for a valuable 
conſideration, the conſideration of marriage, and a portion 
paid ; whereas the defendants claimed only under a voluntary 
diſpoſition, and ſubject to the portion. 3dly, Foraſmuch as, 
had there been more than three daughters, the whole reverſion 
in fee of the premiſſes would have veſted in thoſe daughters to 
be at their diſpoſal, in which caſe if the plaintiff Z/izabeth had 
had three ſiſters, ſhe would have had the fourth part of the 
reverſion in her immediate diſpoſal, tho in her mother's life. 
time; whereas tho* ſhe was now the ſole iſſue of the marriage, 
yet unleſs ſhe ſucceeded in this ſuit, ſhe could have no pro- 
viſion during her mother's life. 


This caſe came on ſome terms ſince (a), but was adjourned 
in order to be conſidered by the Lord Chancellor and Maſter 
of the Rolls; and now it received a ſolemn determination by 
them, who delivered their opinion ſcriatim. 


Mafter of the Rolli: This portion ought not be raifed until 
the jointreſs's death; I admit that if a reveronary term or 
eſtate be limited to truſtees to raiſe portions at a certain time, 
when that time comes the portion mult be raiſed, unleſs in the 
declaration of the truſt of the term the intention of the partics 
appears to the contrary. Thus in the caſe of Sandys verſus 
Sandys (b) there was a term created for portions, which was to 


commence in poſſeſſion after the death of the father and 
3 mother, 


* 
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mother, but the portions being payable at a certain time, at 
the daughters ages of twenty-one or marriage (if-after four- 
teen) and nothing appearing in the truſt. of the term, which 
ſnewed it to be the intent of the parties that the portion ſhould 
not be raiſed out of the reverſionary term, the portion was de- 
creed (tho' reluctante curid) to be raiſed in the father's life- 
time, In the caſe of (a) Cet verſus Maidwell, where all the 
caſes of this nature which had been then adjudged were'vited, 
Lord Cooper took notice, that if thoſe of Gerrard verſus Ger- 
rard, Staniforth verſus Staniforth, and Greaves verſus Maduiſan, 
had come before him for judgment, he would hardly have gone 
ſo far; and indeed the caſe of + Greaves verſus Maddiſon has 
not been warranted by any before or ſince. But this caſe is 
quite open, even as much as if no reſolution had ever been in 
relation to the matter now in queſtion, Here all the contin- 
gencies have not happened, ſince the eſtates for life muſt all 
determine before the portion can or ought to be raiſed. And 
greater inconveniences would ariſe to families by the ſale of 
theſe reverſionary eſtates or terms, than can poſſibly be occa- 


ſioned by the daughters ſtaying for their portions 3 by ſuch. 


ſales or mortgages of reverſions, families are often ruined, and 
the daughters alſo themſelves undone by improvident mar- 
riages; and tho' inconveniences onght not to weigh where 


the words are plain and poſitive, yet if arguments from tha 


conveniency of daughters being paid their portions out of res 
verſionary eſtates at a time when they may moſt want them, 


4 


have hitherto had too great a weight (as I think they have” 


it is time to put an end to them. 


436 


Prepy ww 
Biaxitny. 


* | 
I agree, the intention as to the manner of raiſing the por» |, 


tion ought to prevail, and here ſuch intention is plain; for in 


this caſe the maintenance for the daughter is not to be paid 
until the truſt-eſtate comes into poſſeſhon, and the payment of 


the maintenance muſt be intended to (5) precede the pay- (3) Vide Selk. 
ment of the portion; the maintenance muſt determine when in the caſe of 


the portion becomes payable z and this is the plaineſt indica- 


tion imaginable, that the parties intended the portions ſhould 
not be paid until the truſt-eſtate came into poſſeſſion, which 


_- 


— — 


Cor bet v. Maids 
well, ubi ſapra. 


1— 


this caſe was not reconcilable to common ſenſe. 


+ Vide the caſe of Rereſby v. Newland, ante, gg; where Lord Macclesfield faid 


makes 
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Browns u makes this caſe full as ſtrong as that of Butler verſus Dun. 


Isa IE. inde (a). 


(s) 1 Vol. 448. : 
> Vern. 760, Lord Chancellor I am of the ſame opinion: all mens deeds 


are to be taken according to their intention, and whete the 
words are plain, the conveniences and inconveniences which 
may enſue from thence are not to be regarded. It ſeems to 
me, that the court has gone rather too far in ſales of reverſions 
for raiſing portions for daughters, even againſt the intention of 
ſettlements, and tho? I would not undo wliat has been done, 
yet moſt certainly I will go no farther ; and I take it, that the 
caſe now before the court ſtands clear of all the former reſolu- 
tions. Here the maintenance for the daughters is to be raiſed 
out of the rents and profits, after fuch time as the tru/i-efate 

| ghargeable with the portion is come into p:ſſ*ſſion 3 and it is abſurd 
to ſay, that the portion ſhall be raiſed firſt, and the mainte- 
nance-money paid afterwards. Beſides, the argument which 
has in ſome caſes been allowed too much weight, that the por- 
tion ought to be raiſed to advance the daughter in marriage, 
cannot be uſed here; the plaintiff E/:zabeth having been mar- 
ried many years ago, and having a conſiderable proviſion over 
and above what is now contended for. 


Wherefore the bill, which ſhe has now brought for her 
portion in her mother the jointreſs's life-time, comes too ſoon, 
and ought to be diſmifled (1). 


"Chis decree was affirmed wo the Lords on an appeal in the 
March following (2). 


(1) Vide Butler v. Duncombe, ante, (2) 3 Bro. P. C. 437. 
x vol. 448. 


1 ] p Fs 
ale 188. e VEr/US E. 
Lord — as * fe 48 

K INC. 


Mol. 42. NE deviſed the reſidue of his perſonal eſtate to fix per- 


« $20. - | 
— the ſons, to each of them a ſixth part, and made them execu- 


ſurplus of his tors, but one of theſe fix executors and refiduary legatees died 
perſonal eſtate 


to fix pe ſons, in the life-time of the teſtator. 


to each a ſixth 
part, one of them dies in the life of the teſtator; this ſixth part mall be taken as undiſpoſed of by the 
Lord 


will, and go to the teſtatot's next of kia, 


Lord Chancellor : This is a lapſed legacy 48 to one fixth, and Pcs ». 
undiſpoſed of by the will, the reſiduary legatees being tenants 

in common and not jointenants ; and thetefore the legacy 

ſhall not ſurvive, but go to the teſtator's nent of kin, accord- 

ing to the ſtatute of diſtribution (1). 


Note ; This caſe in Auguſt 29. 1734. was cited before Lord 
Talbat, who ſaid that it was plainly right, for that none of the 
other reſiduary legatees could have any more than a ſixth part 
each, ſo that the ſixth part of the reſiduary legatee who died 
in the life of the teſtator, muſt go as undiſpoſed of to the next 
of kin; but if any legatee, where there is a joint deviſe, dies 
in the life of the teſtator, it ſhall go to the ſurviving legatees, 
which could not be in the preſent caſe, foraſmuch as each 


reſiduary legatee was to have no more than one ſixth part (2). 


— 


(1) Reg. Lib. 3. 1728. fo. 80. vol. 700. Hunt v. Berkeley, Moſ. 
(2) Vide Bag well v. Dry, ante, 1 47. 


Tollet verſus Tollet. Caſe 156. 
Maſter of the 
& 5 HE huſband by virtue of a ſettlement made upon him Cn * 
by an anceſtor, was tenant for life, with remainder to 5 16. 
his firſt, c. ſon in tail male, with a power to the huſband to 10 ff ber 
make a jointure on his wife by deed under his hand and ſeat. power to make 


a jointure to 


his wife by deed ; he does it by will, and ſhe has no other proviſion 3 equity will make this good, 


The huſband having a wiſe, for whom he had made no [ 490 
proviſion, and being in the Ie of Man, by his laſt will under 
his hand and ſeal, deviſed part of his lands within his power to 
his wife for her life. 


Object. This conveyance being by a vill is not warranted 
by the power which directs that it ſhould be by deed, and a 
will is a voluntary conveyance, and therefore not to be aided 
in a court of equity. 


Maſter of the Rolls: This is a proviſion for a wife who had Equity will ſup- 


ply the want of 


none before, and within the ſame reaſon as a proviſion for a a ſurrencer of a 
copyh ld, in caſe 


it be deviſed for payment of debts, or for a wife, or for younger children; ſo alſo will it help a 
detective execution cf a power ; lecus of a non- execution. child 
I 
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Tottzr ©. child not before provided for ; and as a court of equity would, 
bbET+ bad this been the caſe of a copyhold deviſed, have fupplicd 
(i) che want of a ſurrender, fo where there is a defective exe 
dution of the power, be it either for payment of debts or pro. 
viſion for a wife, or children unprovided for, I ſhall equally 
(2) ſupply any defect of this nature: the difference is betwixt 
a nn-execution and a defective execution of a power; the latter 
will always be aided in equity under the circumſtances men- 
tioned, it being the duty of every man to pay his debts, and a 
huſband or father to provide for his wife or child. But this 
court will not help the non- execution of a power, ſince it is 
nſt the nature of a power, which is left to the free will 
and election of the party whether to execute or not, for which 
| reaſon equity will not ſay he ſhall execute it, or do that for 
him which he does not think fit to do himſelf, 


And in this caſe, the legal eſtate being in truſtees, they were 
Cn] decreed to convey an eſtate to the widow for life in the lands 
deviſed to her by her huſband's will (3). 


(1) tis v. Bullas, ante, 1 vol. 60. Rep. 310. In Chapman v. Gibſon, ; 

(2) Cotter v. Layer, poſt 625. Carter Bro. Cha. Rep. 229, the Court held, 

v. Carter, Mol. 365. Her vey v. Her- that defects in the execution of powers 

wey, I Atk. 563. Sergeſen v. Scaly, 2 were ſupplied upon the ſame grounds, 

Atk. 415. 82% v. Sneed, Amb. 64. and in the ſame caſes, as defects in the 

Ferl of Datlingtv% v. Pulteney, Cowp. ſurrender of copyholds ; as to which 
266. Wage v. Paget; 1 Bro. Cha. Rep. vide Watts v. Bullas, ante 1 vol. 60. 
363. Mac Adam v. Tegan, 3 Bro. Cha, (3) Reg. Lib. B. 1728. fol. 489. 


— 


| Caſe 157. Brace verſus Ducheſs of Marlborough. 
_ toe A* TER a decree which reſerred it to a Maſter to ſtate 
Mol. — the ſeveral incumbrances and their priority, affecting 


2 Eq. Ca. Ab. the eſtate of Sir William Ggſtwicł, this caſe (1) aroſe : A puiſne 
1 judgment creditor bought in the firſt mortgage without notice 
of the ſecond mortgage when he lent his money on the judg- 
ment, and the queſtion was, whether this puiſne judgment 
creditor ſhould tack and unite his judgment to the firſt mort- 
gage, ſo as to gain a preference on his judgment before the 
meſne mortgage? And the 1after of the Rolls on conſidering 
the caſes and precedents, held 


— 1 


(1) Reg. Lib. A. 1728. fol. 124. p 
155 
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½, That if a third mortgagee buys in the firſt mortgage, 
tho' it be pendente (1) lite, pending a bill brought by che ſe- 
cond mortgagee to redeem the firſt, yet the thixd mortgagee 
having obtained the firſt mortgage and got the law on his fide, 
and equal equity, he ſhall thereby ſqueeze out the ſecond mort» 
gage 3 and this the Lard Chief Juſtice Hale called a plant 
gained by the third mortgagee, or tabula in naufragic, which 
conſtruction is iv favour of a purchaſer, every mortgagee be- 
ing ſach pro tanto. 


Third mortga« 
— duys in the 
rſt, thy? pend- 
ing a bill 
brought by the 
fecond mort- 
gagee to redeem 
the firſt, yet the 
third mortg 
ſhall tack the 


firſt mortgage to his third mortgages 


ach, If a judgment creditor, or creditor by ſtatute or re- 
cognizance, buys in the firſt mortgage, he ſhall not tack or 
unite this to his judgment, &c. and thereby gain a preference; 
for one cannot call a judgment, c. creditor, a purchaſer, 
nor has ſuch creditor any right to the land; he has neither jus 
in re, nor ad rem, and therefore, tho? he releaſes all his right 
to the land he may extend it afterwards, All that he has by 
the judgment is a lien upon the land, but «cz conflat whether 


he ever will make uſe thereof; for he may recover the debt out 


of the goods of the cognizor by fieri faciar, or may take the 
body, and then during the defendant's life he can have no 
other execution; beſides, the judgment creditor does not lend 
his money upon the immediate view or contemplation of the 
cognizor's real eſtate, for the land afterwards purchaſed may 
be extended on the judgment, nor is he deceived or defrauded, 
tho? the cognizor of the judgment had before made twenty 
mortgages of all his real eſtate, whereas a mortgagee is de- 
frauded or deceived if the mortgagor before that time mort- 
gaged his land to another; and tis ſuch a fraud as the (a) 
parliament takes notice of, and puniſhes by forecloſing ſuch 
mortgagor who mortgages his land a ſecond time, without 
giving notice of the firſt mortgage, and in that reſpect this 
caſe differs from a puiſne mortgagee's buying in the, firſt 
mortgage. 


Tf a creditor by 
judgment, ita- 
rute, or recog - 
niaance buys in 
the firſt mos 
gages he thall 
not tack it to 
his judgments 
&. becauſe he 
did not lend his 


money on the 
credit of the 


a) See 4 & 
221 


* 


(it) Hawkins v. Taylor, 2 Vern. 29. 
Turner v. Richmond, 2 Vern. $1. Bel- 
hier v. Renforth, 6 Bro. P. C. 28. 
Robinſon v. Daviſm, 1 Bro. Cha. Rep. 


63, but after a decree and direclion to Biribcad, 2 Ver. 571. 


__— 


— — 


ſettle priorides, a party in the cauſe 
ſhall not have the advantage of tacking 
his puiſne incumbrance to a prior one 
taken in ſince the decree. Wortley v. 


34% 


492 


Ba act v. 
© Ducheſs of 
Mazr n0- 


eue. 
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Zaly, Tho' the rule of equity has been ſo ſettled, it is not 


however without great appearance of hardſhip ; for till it 


ſeems reaſonable that each mortgagee ſhould be paid accord. 
ing to his priority, and hard to leave a ſecond mortgagee with- 
out remedy, who might know when he lent his money, that 


the land was of ſufficient value to pay the firſt mortgage, and 


alſo his own; to be defeated of a juſt debt, by a matter 
inter aliat acta, a contrivance betwixt the firſt mortgagee and 
the third, is great ſeverity ; but this has been ſettled upon 
ſolemn debate in a caſe in 2 Vent. 337. Marſh verſus Lee, 
wherein that great man Sir Matthew Hale (then Chicf Baron) 


was called by the Lord Chancellor to his aſſiſtance; though 


this be ſettled, there can be no reaſon to carry it farther, to a 
caſe not within the ſame reaſon, to a caſe where the lender of 
the money does not advance it upon the immediate credit of 
the land; no precedents go ſo far, being all of them where a 
puiſne mortgagee buys in a firſt mortgage, not where a puiſne 
creditor by judgment, ſtatute, or recognizance does ſo, as ap- 
pears from the caſe cited of Marſh verſus Lee, reported alſo in 
1 Chan. Caſes 162, So in 1 Chan. Caſes 149. Higgon & al 
verſus Syddal, Callamy & al, where Syddal ſeiſed in fee of land, 
granted a rent-charge of 300 J. per annum for 2000). to the 
plaintiff, and afterwards mortgaged the premiſſes for 1200/, 
to Gallamy, who bought in a judgment precedent to the grant 
of the rent-charge, there the mortgagee of the land having no 


notice of the rent-charge, when he lent his money upon the 


mortgage, the grantee of the rent-charge was decreed to have 
no remedy in equity againſt the judgment, unleſs he would pay 
both the mortgage and the judgment; tho' it is to be obſerved 
in that caſe, the judgment creditor, who was the firſt incum- 
brancer, could at law extend but a moiety, and out of the re- 
maining moiety the grantee of the rent-charge might diſtrain 
for the whole rent; but it ſeems, that if the firſt incumbrance 
had been a ſtatute-ſtaple, and the third mortgagee had bought 
it in, he ſhould have had the whole land, until at law the cog- 
nizor of the ſtatute by a ſcire facias ad cemputandum had got 
the ſtatute vacated, and that could only be on payment of the 
penalty; for equity would not in ſuch caſe have given any 
aſſiſtance againſt a third mortgagee without notice, until he 


was paid his mortgage as well as ſtatute. So note a diver- 
ſity 


De Term. S. Michaelis, 1728. 


kity (1) where a third mortgagee buys in a ſtatute which is 
the firſt incumbrance, and where a ſtatute creditor, &c. being 
the * third incumbrance buys in the firſt mottgage ; in the lat- 
ter caſe the ſtatute or judgment ereditor, becauſe he did not 
lend his money on the credit of the land, ſhall not unite the 
firſt mortgage to his ſtatute or judgment; but in the former, 
as the land was in the view arid contemplation of the lender, 
he ſhall be allowed to unite the ſtatute to his third mortgage. 
So in 1 Vern. 187. Edmunds verſus Povey, there was a firſt, 
ſecond and third mortgage without notice, and a: third mort- 
gagee bought in a judgment prior indeed to all, but it was ſa- 
tified, and the firſt mortgagee bringing his bill to be relieved 
againſt this judgment, Lord Keeper North would not allow 
it to be ſo much as debated, but took it to be ſettled in the 
above cited caſe of Marſh verſus Lee, and not then to be dif 
puted ; tho? his Lordſhip admitted that it was at firſt a very 
diſputable eaſe, and very ſtrong arguments and reaſons had 
been urged on the other ſide, 


athly, If a firſt mortgagee lends a further ſum to the 
mortyagor upon a ſtatute or judgment, he ſhall retain againſt 
a meſne mortgagee, till both the mortgage, and ſtatute, or 
judgment be paid z becauſe it is to be preſumed that he lent 
his money upon the ſtatute or judgment, as knowing he had 
hold of the land by the mortgage, and in confidence ventured 
a farther ſum on a ſecurity, which, tho” it paſt no preſent in- 
tereſt in the land, yet muſt be admitted to be a lien thereon (2). 


5thly, If a puiſne mortgagee without notice buys in a prior 
judgment or ſtatute, and that judgment, Sc. be extended up- 
on an elegit at a value much under the real, the meſne mort- 
gagee ſhall not make the puiſne mortgagee, who has got in 
this judgment, account otherwiſe, or for more than the ex- 
tended value; nor will this court give any relief againſt the 
judgment or ſtatute, but. leave the meſne mortgagee to get rid 
of them as well as he vm at law. 


3 
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Bract . 

Ducheſs of 

Mazti 30+ 

ROUGH, 

Tf e puiſne 
mortgagee buys 
in a judgment 
or ſtatute, being 
the fiſt incum- 
brance, he ſhall 
hold till by law 
he can be evict. 


ed. 
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The firſt mort- 
gagee lends a 
further ſum to 
the mortgagor 
upon a ſtatute 
or judgment, 
he ſha!l retain 
againſt meſne 
mortgagees till 
the ſt · tute or 
judgment is 
paid. 


It a pvime 
mortgagee buys 
in a prior judg- 
ment extended 
on an elegit at 
an under value 
he hall hold 
the extent till 
ev.Qed at laws 
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5 
(1) So, Morret v. Paſte, 2 Atk. 53. 
Vide tamen Mig ht v. Pillizz Mie. Cha, 
494. ad Gilb. Rep. 150. 5. C. Auen. 
2 Vez. 652. 
(2) Soepherd v. Tilley, 2 Atk. 352. 
4%. 2 Vez. 662. But in Lowth:arn 


Vor. II. D d 


v. Haſſi!!, 3 Bro. Cha. Rep. 162. it was 
determined that a mortgagee, who had 
advanced a further ſum of money ta 
the mortg..zor on bond, 
tack his bond debt to his mortgage as | 
againit other ſpecicl.y creditots. 


ſhould nor 


Bur, 
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BW] Ac v. 
Ducheſs of 
Maurt n0- 
ROUGH. 
But in all theſe 


caſes there muſt 


no: be notice of 


the meſne in- 
cumbrancewhen 
the mozey is 
ſent. 


Tf a puifne in- 
cumbrancerbuys 
in a prior mort- 
gage, and the 
legal title be in 
a truſtee or in 
anythird perſon, 
then the buy- 
ing in ſuch firſt 
mortgage will 
not avail, but 
in all ſuch caſes 
where the legal 
eſtate is ſtanding 
out the incum- 
brances muſt be 
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But, 62hly, his Honor ſaid, in all theſe caſes it muſt be in. 
tended, that the puiſne mortgagee, when he lent his money, 
had no notice of the ſecond mortgage, ſtatute or judgment, for 
that was the ſole equity; and therefore in the principal caſe 
where the creditor by recognizance who bought in the ſirſt 
mortgage, did not in his anſwer deny notice, tho' ſuch no- 
tice was not charged in the bill (which was here brought by 
ſome puiſne incumbrances for a ſale, and upon bill and an- 
ſwers firſt a decree to ſtate the ſeveral incumbrances, then 2 
report, and Mereupon a farther decree was obtained for the 
Maſter to ſtate the value of the land mortgaged to each of the 
mortgagees) yet after all theſe proceedings for a puiſne judg- 
ment, c. creditor, to inſiſt upon his having had no notice, 
and . offering to be examined upon interrogatories was not 


_ ſufficient ; but this denying of notice ought to appear on the 


pleadings, whereupon the parties might go to iſſue, and have 
an opportunity of proving notice; and therefore tho? it were 
true that a puiſne judgment creditor buying in a firſt mort- 
gage, ſhould in ſuch caſe unite it to the judgment, (which was 
clearly otherwiſe) yet here the puiſne judgment creditor came 
too late, it being a cafe not to be favoured, and in a cauſe very 
much intangled, which, if ſuch indulgencies were to be 
given to the puiſne judgment creditor, would never have an 


end, 


7thly, In this caſe it appeared that a puiſne incumbrancer 
bought in a prior mortgage, in order to unite the ſame to the 
puiſne incumbrance, but it being proved that there was a 
mortgage prior to that, che court clearly held that the puiſne 
incumbrancer, where he had not got the legal eſtate, or where 
the legal eſtate was veſted in a truſtee, could there make no 
advantage of his mortgage; but in all caſes where the legal 
eſtate is ſtanding out, the ſeveral incumbrances muſt be paid 
according to their priority in point of time; qui prior eff in 
tempore, potior eft in jure (1). 


paid according to their priority. 


— 


— 
—B 


(1) Vide Clarke v. Abbott, Barnard. 571. and 3 Atk. 809. S. C. Bald 
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Mathews v. Cartwright, 2 Atk. 347. en v. 


Merret v. Paſte, 2 Atk. 52. v. —_— 6 Bro. P. C. 28. Rein 


aviſor, 1 Bro. Cha. Rep. 63. 


Earl of Pomfirt v. Lord Windſor, 2 Willo:ghly v. Willoughby, 1 Term. Rep. 
Vez. 486. Worthy v. Birtbead, 2 Vez. 763. | 
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Coppin verſus ———, 


HE plaintiff and his wife brought their bill to redeem a 
mortgage of the wife's eſtate ; the defendant put in a 
plea to the bill, which was over-ruled, for which 5 /. coſts is 
of courſe given to the plaintiff; the defendant brought a croſs 
bill to forecloſe the wife, who being the ſurviving plaintiff 
in the original cauſe, moved the court that proceedings ſhould 
ſtay in the croſs cauſe, until the plaintiff, who was defendant 
in the original cauſe, had paid the 5 /. colts due upon over- 
ruling the plea. 


Object. Theſe coſts muſt be intended to have been laid out 
by the huſband in the original cauſe, and conſequently upon 
his death the ſame were loſt. 


On the other ſide it was inſiſted, that this original ſuit was 
in right of the wife, who being intitled to the equity of re- 
demption, the huſband joined therein only for conformity; 
that the ſuit was not abated by the death of the huſband, the 
order for coſts being in nature of a joint judgment which muſt 
ſurvive to the wife; and the ſum for coſts was certain by the 
courſe of the court, tho' nut expreſſed in the order, 


Lord Chancellor for ſome time doubted, and aſked the regiſ- 
ter; but afterwards taking it to be as a joint judgment for a 
ſum certain, determined that it did ſurvive (t) to the wife; 
and they who oppoſed the motion, ſaying that a bond given 
to the huſband and wife during the coverture, on the huſ- 
band's dying firſt, did not ſurvive to the wife : Lord Chancellor 
denied this, & rect, for (a) clearly it does ſurvive to the wife, 
as all other joint cho/es in action do; tho! it is true in this caſe 
the huſband may diſagree to the wife's right to it, and bring 
the action on the bond in his own name only; but till ſuch 
diſagreement, the right to the bond is in both the huſband and 
the wife, and ſhall ſurvive. 


*** 


— 
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Caſe 158. 


Lord Chancellor 
KINO. 


Baron and feme 
bring à bill to 
redeem a mort- 
gage, defend- 
ants plead to 
the bill, and 
the plea over- 
ruled, and coſts. 
given to the 
aintiffs, which 


y the courſe of + 


the court are 
I. Baron dies, 


the feme by ſurvivorſhip nl have the coſts. 
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Bond given to 

a baron and 
feme during tbe 
coverture, baron 
dies, the bond 
will ſurvive to 
the wife. 


(s) Allen 36. 


(1) Vide Bond v. Simmons, 3 Atk. 21. Anon. 3 Atk. 726. 
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Corrin v. 


Caſe 1 59. 


Lord Chancellor 
KIs. 


A trader on 
marriage gives 
a bond toa 
truſtee to ſecure 
1000 l. to the 
wife if ſhe ſur- 
vived him; the 
trader becomes 
a bankrupt ; this 
debt not to be 
allowed, nor 
any reſervation 
to be made for 
it, nor ſhall it 
Kop the diſtri- 
bution, in re- 
_ it maynever 
adebt; fo 
within the ſame 
reaſon an ob- 
ligee on a bot- 
tomry bond 
ſhall not, before 
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Whereupon it was ordered that the proceedings ſhould ſay 


in the croſs cauſe until the defendant in the original cauſe 


pay the 5 J. coſts for over-ruling his plea. 
Ex parte Caſwell, ex parte Cazalet, ex parte 
Bateman. | 
T HESE three caſes were reſerved for the opinion of the 
Lord Chancellor, who had taken time to conſider there. 
of. The caſes were, an huſband trader in conſideration of 
marriage, and of a portion, gave a bond to his wife's truſtee 
to leave the wife, if ſhe ſurvived him, 1000 J. the obligor be. 
came “ a bankrupt; and it was objected, that in Lord (a) 
Coæuper's time it had been ordered in caſe of a bond given on 
ſo valuable a conſideration, that the money computed upon the 
diſtribution to be the ſhare of the obligee in this bond, ſhould 
be put out at intereſt, and the creditors to have ſuch intereſt 
during the life of the huſband the bankrupt, and if the huſ- 
band ſhould die, living the wife, the money to be paid to the 


wife; but if the wife ſhould die in the life-time of her huſ. 
band, then the money to be paid to the creditors, 


the return of the ſhip, ceme in under the commiſſion of bankruptcy ; but in either of theſe caſes, if 
the contingency happens before the bankrupt's eſtate be bully ditiribured, tuch creditor Hall come in. 


(a) 2 Vern. 662. 


[*498 ] 
(5) On a peti- 
tion ex parte 
Bayly, in Hill. 
Vae. 1720. 


Holland v. Cullifore. 


On the other hand Lord () 11:rcclesfield was ſaid to have 
doubted of this; wherefore thele caſes coming now in queſtion 
before the preſent Chancellor, his Lordthip ordered the pre- 
cedents made in Lord Cooper's time to be left with him; 
and accordingly one or two of thoſe precedents were left with 
him. 

But his Lordſhip was of another opinion, conceiving that 
no part of the bankrupt's eſtate ſhould wait or be deferred 
from being diſtributed, the act ordering that the bankrupt's 
eſtate ſhould be diſtributed within months; eſpecially 
that the diſtribution ſhould not wait, as in the preſent caſe, for 
a debt which was neither debitum in preſenti, and never might 
be debitum in futuro, in regard the wife might die in the life of 
the huſband ; beſides the huſband, after his certificate allowed, 


might go to his trade again, and become a ſolvent perſon, able 
to 


= 
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to pay off his bond, and therefore in all theſe caſes, the court 
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Ex parte 
Cas WIT. 


reſolved, that the contingent creditor ſhould not come in for 
2 diſtribution, neither ſhould the money be reſerved in favour 
of ſuch contingency (1); but his Lordſhip declared, 


That though the debt were contingent when the obligor 
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became a bankrupt, yet if the contingency happened before 
the diſtribution made, then ſuch contingent creditor ſhould 
come in for his debt; ſo if ſuch contingency happened before 
the ſecond dividend made, the creditor ſhould come in for his 
proportion thereof, though aſter the firſt dividend (2). 


2d % One of theſe caſes was of a bottomry bond, and the 
obligor thereof became a bankrupt before the return of the 
ſkip, and the ſhip did not return before the diſtribution made; 
whereupon it was held, that ſuch obligee (3) ſhould have no 
benefit of the diſtribution upon the commiſſion: And 


Whereas it was objected, that this bond would be barred 
after the bankrupt's certificate allowed, which could not be, 
unleſs it were to be looked upon as then due : 


Alſo ſuch cone 
tingent creditor 
mall not be 
barred by the 
allowance of 


the banktupt's certificate, becauſe the right of action was not then accrued, 


Per Cur + This cannot be, if the obligee is careful in de- 


But note the 
cautions way of 


claring upon his bond; indeed if the party declares upon the dectacingin ſuck 
bond only, he ſhall be barred: cu, if he ſets forth as well the * 
condition as the bond in the declaration, for then it muſt ap- 
pear that the cauſe of action did not acerue at the time of the 


obligor's becoming a bankrupt. (4) 


(1) Tully v. Soarks, Ld. Raym. 1546. 
Ex parte Jeffries, 7 Vin. 72. pl. 7. Ex 
parte King, Dav. 254 Hancock v. 
Entwiſtle, 3 Term Rep. 435. Srcus, 
where the proviſion is ſecured by a 
judgment or a bond forfeited at law 
before the bankruptcy. Ex parte 
Groome, 1 Atk. 115. Ex parte Win- 
Geſier, 1 Atk. 116. Ex parte Mit- 
chell, x Atk. 120. Ex parte Crcen- 
awny, 1 Atk. 113. Goddard v. I an- 
derbeyd-n, 3 Will, 271: Hancock v. 
Entwiſtle, 3 Lerm Rep. 435. Where 
the contingency, upon which the mo- 


— 


ney is made payable, is the ban 
or injolvency of the debtor, ſuch debt can- 
not be proved under his commiſſion. 
Ex parte Hill, Cooke's Bank. Laws. 
282. 

(2) Sed contra, Ex parte Groome, 1 
Ark. 118. 

(3) But the caſe of an obligee in a 
bettomree or re/poudenitia bond s now 
particularly provided for by ſtat. 19 
Geo. 3. c. 32. ſ. 2. 

(4) Sed vide Al op v. Price, 1 Doug, 
160, 3d Edit. 
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Caſe 160. 


Lord Chancellor 
KinG. 
Two joint tra- 
ders becoming 
bankrupts, firſt 
there is a joint 
commitlion ta- 
ken out and 
commiſſioners 
a liga, afrer- 
wards ſeparate 
commiſſions 
and aſſignments 
made under 
them; the court 
held, that the 
aſſignment of 
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Ex parte Cook, 


i & WO joint traders became bankrupt, and a joint com. 
miſſion of bankruptcy is taken out againſt them, upon 
which the commiſhoners make an aſſignment of the real 
and perſonal eſtate of the two bankrupts, or either of them; 
afterwards the ſeparate creditors take out ſeparate commiſſions 
againſt theſe two bankrupts, and the commiſſioners on the ſe. 
parate commiſſion aſſign over the ſeparate effects and eſtate to 
other aſſignees; and now the aſſignees under the ſeparate 
commiſſions, applied by petition to the court, that they might 
be at liberty to ſue at law for the ſeparate eſtate. 


the commiſſioners under the firſt commiſſion conveyed away all the ban ' eflate both joint and 
ror and conſequently that the conveyance under the ſeparate — void. Joint 


(a) 2 Vern. 
706. Ex parte 
Crowder. 


[ 5or ] 
*Tis a reſolution 
of convenience, 
that in caſe of 
joint traders be- 
coming bank- 
rupts, the joint 
creditors ſhall 
be firſt paid out 
of the partner- 
ſhip effects, and 


Lord Chancellor: It ſeems to me, that the aſſignment made 
by the commiſſioners upon the joint commiſſion, paſſes as well 
the ſeparate as the joint eſtate of the twa partners the bank- 
rupts, conſequently the aſſignees on the ſeparate commiſſions 
can make nothing of their aCtion at law, and I will not ſuffer 
them to ſpend and waſte the eſtate in vexatious ſuits there 
but if they will join in a bill in equity for an account of the 
ſeparate eſtate, I will not hinder them. 


It is (a) ſettled, and is a reſolution of convenience, that the 
joint creditors ſhall be firſt paid out of the partnerſhip or joint 
eſtate, and the ſeparate creditors out of the ſeparate eſtate 
of each partner, and if there be a ſurplus of the joint eſtate, 
beſides what will pay the joint creditors, the ſame ſhall be 
applicd to pay the ſeparate creditors, and if there be on the 
other hand a ſurplus of the ſeparate eſtate, beyond what will 
ſatisfy the ſeparate creditors, it ſhall go to ſupply any defi- 
ciency that may remain as to the joint creditors. But in 


the ſeparate creditors out of the ſeparate effects. And if any ſurplus of the partnerſhip effects, after 
all the partnerſhip debts paid, the ſeparate creditors to come in, and fo vice verla the partnerſhip cre- 
ditors to come in on a ſurplus of the ſeparate eſtate. 


— 


* —_ 
_ 


(1) In fact joint commiſſions do fre- to give validity ta the joint commiſſion, 
quently iſſue after a ſeparate commiſ= under which both ſets of creditors may 
fion has iſſued againit one of the par- have their proper relief in the manner 
ties, but upon recent application to abovementioned. Ex parte Hardcaſtle, 
the Great Seal, the Court will ſuper- 1 Cooke's Bank. Laws 8, and many 
ſede the ſeparate commiſſion, in order other caſes. 


? | this 
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this caſe, for the eaſe of both parties, let it be referred to a 
commiſſioner in each of theſe commiſſions, to take an account 
of the whole partnerſhip effects, and alſo of the ſeparate effects 
and eſtates of each of the partners; and if the commiſhoners 
find any thing difficult, they are to be at liberty to ſtate it 
ſpecially ; and with regard to the ſurplus of the partnerſhip 
effects, beyond what will pay the partnerſhip debts, and alſo 
touching the ſurplus of the ſeparate effects, if there ſhall re- 
main any, over and above what will pay the ſeparate debts, 
each ſide to be at liberty to apply to the court conceruing any 
of the ſaid ſurpluſſes (1). 


5ol 


Ex parte 
Cocx. 


r 


(1) Ni v. Maſſey, 1 Ark. 67. Ex of Simpſons, 1 Atk. 138, 


parte Baudier, 1 Atk. 98. In matter 


Hay verſus Palmer. 


N the marriage of Sir Thomas Palmer, the petitioner's 
father, with Elizabeth Marſhall in Nov. 1700. a ſettle- 
ment was made, by which, upon the death of Sir Thomas Pal- 
mer without iſſue male, a term of 5 00 years was limited in 
truſt to raiſe portions for daughters, 6c00/. if one daughter, 
8000/, if two or more, equally to be divided between them, 
and for their maintenances, 100/. per anuum if but one, 80 /. 
a-piece per annum if two, 7ol. per annum a- piece if three, or 
more, to. be paid by half-yearly payments at Lady-day and 
Michaelmas, and to continue until the portions ſhould become 
payable reſpectively; the portions and maintenances to be raiſ- 
ed out of the rents * and profits, or by ſale, mortgage, or leaſe 
of the premiſes, and the portions to become payable at their 
reſpective ages of eighteen or marriage, which ſhould firſt 
happen. The 9th of November Sir Thomas Palmer died leav- 
ing iſſue of the marriage three daughters only. 


On a bill to take an account of the eſtate, and to have the 
direction of the court, c. a decree was made directing (inter 
al) that the maintenance ſhould be paid according to the ſet- 
tlement. 


Dd4 16 Aug. 


ko * _ 


&c. 


Caſe 161. 


On a Petition 
at the Rolls. 


2 Eq. Ca. Ab. 
83. pl. 3. 646. 
pl. 22. 


Ry a marriage- 
ſettlement 
maintenance for 
daughters is 
made payable 
half yearly, at 
Lady-day and 
Michaelmas, 
until the por- 
tions become 
payable, which 
was at eighteen 
or marriage z 

a daughter at- 
tained her age 
of eighteen the 
16th of Auguſt; 
decreed to have 
her maintenance 
pio rata from 
the laſt Lady- 
day to the time 
of her att2inia 
her age of 1% 
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(a) See the caſe 
of Jenner verſes 
Morgan, vol. z. 
392. and the 
late ſtatute 
there referred to. 
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16 Aug. 1727. Elizabeth the eldeſt daughter attained her 

of eighteen, and her maintenance had been paid till 

1727. but becauſe the full half year was not due from that time 
till her age of eighteen, (ſhe having come of age before Michael. 
mas) it was doubted whether ſhe was intitled to any mainte. 
nance from Lady-day to the 16th of Auguft; the ſettlement be. 
ing, that the maintenance ſhould be paid by half-yearly pay. 
ments, at Lady- day and Michaelmas, ſhe therefore now pe- 


titioned to have her maintenance paid from Lady-day to the 


16th of Auguſt. 


Maſter of the Rolls: This caſe is not like the caſe of rent, 
which will not be payable till the laſt moment of the day, on 
which it is expꝛeſsly reſerved in the leaſe ; as ſuppoſe a tenant 
for life makes a leaſe for years, and dies the day before the 
rent is due, the rent is loſt both to the executor and the rever- 
fioner, and the law being ſo, (a) equity will not relieve, tho 
it ſeems a hard caſe; and which (perhaps) has the greater 
reaſon for belief, becauſe the tenant has enjoyed the land out 
of which the rent iſſues. The preſent caſe is of a ſum to be 
received for maintenance, which is always favoured, being for 
the daily ſubſiſtence of the children : it is not like intereſt, 
becauſe that is only for delay of payment of what is due ; but 
here the portion is not due till eighteen or marriage, and there- 
fore no delay, But perhaps it is a ſtronger cafe than that of 
intereſt reſerved exactly in the ſame words, under the ſame 
reſtrictions at certain days and by half-yearly payments, be- 
cauſe this maintenance is for the daily ſupport of the infant. 
In the preſent caſe, the deed is in this reſpect penned very im- 
perfectly, for want of a proper ſagacity in the drawer, to ſore- 
ſce the ſeveral caſes which might happen. However, the 
general intention is clear, that maintenance ſhould be paid 
during the whole interval of time, from the commencement 
of the term, till the portion ſhould become due; indeed the 
manner of wording this clauſe cannot be exactly ſatisfied by 
any conſtruction ; but that which comes neareſt to the ſenſe, 
and beſt anſwers the general intention is, that the maintenance 
ſhall be paid half-yearly, at Michaelmas and Lady-day, in every 
inſtance where it can happen, during the time from the com- 
mencement of the term, till the portions become payable, 


and here that cannot be, it is a cafe out of the direct pro- 
viſion 
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nbon of the ſettlement as to the time of payment, but within n. 
the general proviſion of the maintenance itſelf, which is ex- 
ed to continue till the portions become payable, and that 
muſt be intirely rejected, if nothing be payable for the time 
from Lady-day to the 16th of Aug, when the portion became 
due; wherefore maintenance ought to be paid during ſuch in- 
terval of time in proportion, which I order accordingly. 


See alſo ante 176. Edwards verſus The Counteſs of Warwick 
where the court apportioned intereſt on a mortgage (1). 


* 


—— 


—— 


(1) So, Wilſon v. Harman, 2 Vez. 67. 
Sherrard v. Sherrard, 3 Atk. 502 ; but ĩt 
ſeems that this cannot be properly cal- 
led an apportionment, ſince intereſt is 
in fat due on a mortgage from day 10 
day—But the dividends on the public 
funds being made payable on certain 
days, are not to be apportioned. Sher- 
rard v. Sherrard, and Wilſon v. Harman, 
ub. ſup. Pearly v. Smith, 3 Atk. 260, 
altho' in the two firſt of thoſe caſes the 


money had been directed to be laid out 
in land, and until the purchaſe, to be 

, inveſted in the public funds, and the 
dividends to go in the ſame way the 
rents and profits would, if the purchaſe 
were made ; and in the latter caſe, the 
money had been originally ſecured by 
mortgage, but by order of the Court 
had been transferred to government ſe- 
curities, 
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Cafe 162, Taylor verſus Johnſon, 


— 

8 Eq. Ca, Ab. Man by will deviſed 500 /. to his infant grandſon, with- 
Lern 3 out mentioning any time of payment, with a proviſo, 
vide pe 5 that if the grandſon ſhould die before twenty-one, then the 
grandfon with- legacy to go over to another. * 


out appointing . 
any time for payment, with — that if the grandſon dies before twenty-one, then the legacy to g 


over to B. the grandſon ſhall have the intereſt of the legacy during his infancy. 
The queſtion was, whether the grandſon ſhould during his 
infancy be intitled to the intereſt of this 500 J. legacy? 


ObjeF. Until this contingency has happened, non confat 

whether the infant will ever be intitled to the 500 /. and con- 

ſequently he can have no intereſt for that legacy which never 

may become due, payable, or veſt, until the contingency be 

over; intereit is only due in default of payment, and this 

legacy not being payable till the grandſon's age of twenty- 

one, ought not to carry intereſt : it is the ſame thing, as if 

[ 505 ] a legacy were given to be paid at the legatee's age of twenty- 
one; and tho' the legacy is to a grandſon, that is not material, 

in regard the grandfather is not bound to maintain the grand- 

ſon; and accordingly equity would not ſupply the want of a 

ſurrender in caſe of the deviſe of a copyhold to a grandſon, as 

has been adjudged by the Lords upon an appeal in the caſe of 

(a) Salk. 187. (a) Kettle verſus Totun end. Indeed if it was the caſe of a 
- — dandy legacy to a ſon who had nothing elſe, this court might (per- 


Bullas, vol. 1. haps) give intereſt for the ſon's ſubſiſtence, becauſe the father 


E js obliged to maintain him. 

d. : | 

: Mr. Lutwyche contra. The legacy of 500 J. to the infant 
grandſon, if no time were mentioned for the payment, would 
by conſtruction of law be payable preſently, and equity of 


courſe allows intereſt from the end of the year : if to a ſon, 
| from 
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from the death of the teſtator for his maintenance ; and tho? To 
there be a condition to make the legacy void on the legatee's g 
ching before twenty-one, yet this is a ſubſequent condition; 

and if the contingency of his death happens it becomes void 

fom that time only. On the other hand, if the contingency 

never happens, it is as if none had ever been annexed to the 

legacy, and then the legacy muſt carry intereſt, at leaſt from 

the end of the year after the death of the teſtator : if inſtead of 

2 legacy, the teſtator had deviſed land to the grandſon being 

in infant, to be void (as here) if the infant ſhould die before 

the age of twenty-one, the grandſon would have had the 

profits of the land until his death, tho' he had died before 

twenty-one 3 and there is the ſame reaſon that the infant in 

the preſent caſe ſhould have the profits or intereſt of the mo- 

ney until the contingency happens; and this very caſe hag 

often been determined by the court. 


Maſter of the Rolls : It is extremely clear, that this is a con- t 506 ] 
dition ſubſequent z and therefore as the infant's death before 


twenty-one will only defeat the legacy from the time it hap- 
pens, conſequently in the mean while it ſhall carry intereſt, 
at leaſt from the end of the year after the death of the teſta- 


tor (1). 


* — 


2 


(1) Reg. Lib. B. 1728. fol. 323. intereſt. Heath v. Perry, 3 Atk. 101. 
by the name of Taylor v. Gueff. Secus, As to the bequeſt of a r-fdue, vide 
where the legacy is contingent, or Nicholls v. Ofborne, ante 419. 
where, tho? velited, it does not carry 


—_— 


Dormer & al' verſus Thurland & al. Caſe 163. 


| Lord Chancellor 
HE bill was brought for raifing 2000 J. out of an eſtate | Fine, | 
charged therewith purſuant to a power. 663. pl. 21. 


64. pl. 15. 

Baron and ſeme ſeiſed in fee in right of the ſeme by deed and fine ſettled the OS, dry the 
baron and feme for their lives, remainder to the firſt, &c. ſon in tail, remainder to the daughters in 
tall, remainder to the huſband and wife and their heirs, with power to the baron during the joint lives 
of him and his wife, by his laſt will, or any writing purporting to be h.s laſt will under hand and ſeal, 
itteſted by three witneſſes, if baron dies defore his wife, to charge the premiſſes with 2000 l. The 
like power (mutatis mutandis) to the wife, if ſhe die firſt, to charge th: premiſſ-s with the like ſum ; 
bulband by will under his band atteſted by three witneſſes, but not ſealed, charges the ptemiſſes with 
2000 J. held void, being without a ſcal. 


The caſe was, William Fenwick eſq; married Margaret the 
only daughter and heir of Sir Adam Brown baronet, who died 
ſeiſed 
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ſeiſed in fee of a conſiderable eſtate in Surrey, and by inden. 
ture of the 2d of February 1692, and by a fine levied purſuant 
to the covenants in that indenture, Milliam Fenwick and Mar. 
garet his wife did ſettle and convey the caſtle and manor of 
Bletchworth in the county of Surrey to the uſe of William Fm. 
wick and Margaret his wife for their lives, without waſte, re. 
mainder to the uſe of truſtees and their heirs during the life 
of him and his wiſe, to preſerve contingent remainders, re. 
mainder to the uſe of their firſt, &c, ſon in tail male ſuc. 
ceſſively, remainder to their daughters in tail general, re. 


+ mainder to the uſe of the ſaid William Fenwick and Margaret 


[ 507 ] 


his wife, and their heirs, 


With a power to the ſaid William Fenwick, at any time 
during the joint lives of him and Margaret his wife, by his 
laſt will, or any writing purporting to be his laſt will, under 
his hand and ſeal, atteſted by three or more credible witneſſes, 
(if he ſhould die before his wife without any iſſue between 
them then living) to charge the premiſſes with any ſum or 
ſums not exceeding 2000 J. to be paid to ſuch perſons, and 
in ſuch proportions as he ſhould appoint ; with the like power 
to Margaret if ſhe ſhould die without iſſue in the life of her 


huſband Fenwick. 


There was no iſſue of the marriage, and William Fenwick 
the huſband, by his laſt will in writing under his hand, at- 
teſted by three witneſſes, but not ſealed, reciting his power of 
charging the premiſſes with this 2000 J. diſpoſed of the ſame 
to the plaintiſts (being his relations) in the proportions there- 
in mentioned. 


There were three witneſſes to this will of Mr, Fenwick, two 
of which ſwore that the will was ſigned by the teſtator in the 
preſence of all the three witneſſes ; but the third ſwore that 
the teſtator Fenwick, having written and ſigned the will be- 
fore, called for the witneſſes, and declared that writing to be 
his laſt will, and that all the three witneſſes were then preſent, 
and ſubſcribed their names in his preſence. 


The queſtions were, I, whether this will not being ſealed, 
was a good appointment of the 20001. within the power? 


2dly, Whether it was a good will to charge the land, one 
of the witneſſes ſwearing, that the teſtator did not ſign the 


will in the preſence of the witneſſes, but only acknowledged it 
Wild 
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was his hand, and declared it to be his will, and the three 
vitneſſes ſubſcribed their names in the teſtator's preſence ? 


Mr. Solicitor Talbot contended for the plaintiffs, that this 
will of Mr. Fenwick the huſband, being a will of land accord- 
ing to the ſtatute, was a good execution of the power, and an 
efeftual charge of the 2000 J. upon the eſtate, tho' not under 
ſeal. That this power to charge was in the disjunctive, 
either by will, or by writing purporting to be a will; now as 
to the power to charge the land by will, there was no need to 
guard that, the act of parliament having done it, by directing, 
if. that it muſt be in writing. 2d/y, That it muſt be ſigned 
by the party; and gdly, That it muſt be ſubſcribed by three 
witneſſes, which circumſtances had all been complied with, 
and there was no need of a ſeal to a will. 


Then as to che Uher part of the disjunctive, any writing 
purporting to be a wh, it was plain he ſaid, there might be a 
a writing purporting to be a will, which yet might not be a 
good will as to lands as where there are three witneſſes to a 
will, but they do not ſubſcribe their names in the preſence of 
the teſtator z now this is a writing purporting to be a will, 
tho it is not a will ſtrictly, and according to the ſtatute of 
frauds, and yet would be good purſuant to the power, becauſe 
atteſted by three witneſſes, thoꝰ not ſubſeribed by the teſtator 
in the preſence of three witneſſes ; and if the power could bear 
this conſtruction, it would be reaſonable to underſtand it ac- 
cordingly, in a caſe where the teſtator muſt be admitted to 
have had this power, and to have intended to execute it, ſince 
he recited this very power, in his will; and it being in caſe 
of a will, which is the moſt favoured of any conveyance, 
where, if counſel had been adviſed with, they would have di- 
rected the teſtator to put a ſeal to the will, it would be very 
hard, that the plain intention of the party ſhould be over- 
turned by the omiſſion of ſo flight a circumſtance; where- 
fore, this power being capable of ſuch conſtruction, the court 
would underſtand it ſo as to make the charge effeQtual, and 
there was no neceſſity to apply to this court to help an omiſ- 
bon, the latter words which required the ſcal, not referring 
tothe will, but only to a writing purporting to be a will, 


On 
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On the other ſide it was ſaid by Mr. Attorney, that as this 
was à voluntary charge, not for any wife (1) or children, but 
for legatees, if it had not purſued the circumſtances which the 
party confined himſelf to, and preſcribed, as it would be void 
at law, ſo there was no reaſon to aid it in equity. That the 
latter words requiring a ſeal, referred as much to the will, as 
to the writing purporting to be a will ; and it was as neceſſary 
that this inſtrument, by which the 2000 /. was to be 
upon the eſtate, ſhould have a ſeal, as that it ſhould be at. 
teſted by three witneſſes, for the ſentence was not compleat 
until the end, which declared the circumſtances required to 
execute the power; alſo the principal cafe could not be in. 
tended-of a will or deviſe of lands, for that muſt be ſuppoſed 
where a man having lands deviſes them; but here Mr. Fn. 
wick the teſtator was only tenant for life ; and the will or 


. writing purporting to be a will, muſt ſingly and alone operate 


[sic! 


( Show. 68. 
y Med. 362. 


upon the power. w 


As to the ſecond point; it was argued by Mr, Selicitor C 
neral for the plaintiffs, that there being two witneſſes proving 
the will to have been ſigned by the teſtator Fenwick in the 
preſence of the three witneſſes ; this was ſufficient to eſtabliſh 
the fact, and make the will good; and it had been determined 
upon debate lately in this court, in the caſe of a will of land, 
that where the teſtator ſigned the will, and afterwards declared 
in the preſence of three witneſſes, that this was his hand, and 
defired the three witneſſes to atteſt the ſame, who ſubſcribed 
their names in the preſence of the teſtator, this was ſufficient. 
But the counſel on the other fide inſiſted on the caſe of Ley 
(a) and Libb, as reported in Carthew 35. where C. J. Hal 
was of another opinion. 


Lord Chancellor ſaid, that tho? he himſelf inclined to think 
the will of the land good, if the teſtator ſhould acknowledge 


the name to be his, and the witneſſes ſhould ſubſcribe in the 


preſence of the teſtator, yet that point ſhould be reſerved to 


the defendant ( 2). 


Mr. Lutwyche for the defendant : What has been ſaid con- 
cerning the intention of the teſtator is wholly immaterial. If 


— 


(i) vide Tollet v. Tollet, ante 489. Stonehouſe v. Evelyn, poſt. 3 vol. 254. 
(2) Long ford v. Eyre, ante 1 vol. 740. | wil 
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a will of land be made and ſigned by the teſtator, and ſub- 
ſeribed by two of the moſt credible witneſſes in the world, no 


| body can doubt but that it is the teſtator's will and intention 


to paſs his eſtate ʒ but the words of the ſtatute of frauds ſay, 
this ſhall not be a good will; and as the ſtatute ſays ſo in the 
one caſe, ſo the law which the teſtator has here preſcribed to 
himſelf, not to charge without a writing under his ſeal, is 
equally expreſs in the preſent caſe. And this charge does 
not operate by virtue of the will, or other writing, but by 
virtue of the ſettlement, and like the caſe where a copyhold 
is ſurrendered to the uſe of a will, and the will is afterwards 
made of theſe copyhold lands, ſuch a will is good, tho* but 
with two (a) witneſſes, or indeed without any witneſs at all, 


$19 


- 


Donut . 
TaHULLAND, 


becauſe the copyhold paſſes by the ſurrender, and not by the f W 


will, 


Lord Chancellor: I take this will to be a good one, and 
being ſo, to be a good charge; the power was in the disjunc- 
tive, , in reſpect of the huſband, who could make a will z 
and, 2dly, in reſpeCt of the wife, who could not make a will, 
but only a writing purporting to be a will; but for the ſatiſ- 
{ation of both parties, as it is a matter of law, let it be refer- 
red to the judges of B. R. to be made a caſe on both the 


points; and as to the laſt point the teſtator's not ſigning in 


the preſence of the witneſſes, the caſe to be made upon the 
depoſitions, and referring to them. 


And it was determined by the judges of B. R. on argu» 
ment, that the will was void as a charge, for want of being 
ſealed (1). 


— 


„* 


— — 


(1) In Earl of Darlington v. Pultency, executed; but on the other point agreed, 
Cowp. 268. Lord Mansfield ſaid he was that where there is no meritorious con- 
inclined to think with Lord King on the fideration for the execution of ſuch a 
preſent caſe, that, the inſtrument being power, the form muſt be ſtrictly pur- 
a fe will, the power was thereby well ſued, So, Roſe v. Exwer, 3 Atk. 156. 
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Caſe 164. 


At the Rolls, 


Sel. _ _ 
. 159, 
28. Ca. Ab. 
162. pl. 16. 
Gor. pl. 30. 
A bill in equity 
will net lic to 
redeem a mort- 
ge of cham- 
in the inns 
of court, but the 
plaintiff muſt 
apply to the 
bench or to the 
Judges of the ſo · 
ciety ; ſecus, if 
on application to 
the bench they 
refer the plain- 
tiff to his re- 
medy in equity. 
One poſſeſſed 
of a renewable 
term mortgages 
it to J. S. who 
gains a new 
term from the 
original land- 
lord to com- 
mence after the 
old one; this 
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Rakeſtraw & al' verſus Brewer. 


HE plaintiffs, as repreſentatives of Henry Halford late 

of Gray's Inn, eſq; brought their bill againſt the de- 
fendant, who was the exccutor of John Brewer eſq; late one 
of the benchers of that inn, to redeem a mortgage of cham. 
bers there made in 1687, and by aſſignment transferred to 
Brewer. The term mortgaged by Halford was for fifty-ſeven 
years, being a building term, which would expire at Lady-day 
1731. and the bench gave a new term for eleven years to 
Mr. Brewer, to commence from the end of the former, and he 
was the firſt perſon who was in poſſeſſion of the chambers 
under the mortgage, but had not been in poſſeſſion for twenty 
years, ſo that the plaintiffs came within time. They firſt pe- 
titioned the bench to be admitted to redeem, and thereupon 
the 21ſt of May 1726, an order of penſion was made, reciting 
that the matter in diſpute betwixt the parties was matter of 
account which the bench was not capable of taking, and the 
mortgage of long ſtanding ; “ but that the plaintiffs were at 
liberty to ſeek their remedy in a court of equity, as they ſhouly 
be adviſed ; upon which the plaintiffs brought their bill. 


new term ſhall be ſubjeA to the old equity of redemption. 


(*512 ] 


And it was inſiſted by the defendant, that theſe chambers 
mortgaged being in an inn of court, where the ſtudents were 
to enjoy quiet without diſturbance, the plaintitts ought to apply 
to the bench, and if not redreſſed there, then to the judges of 
the ſociety z but that the courts at We/fminfler had been always 
pleaſed to decline (1) interpoling therein; and the rather for 
that the legal eſtate of all the chambers of the houſe was in 
truſtees; and the order of penſion which granted terms in 
chambers, paſſed no legal title, nor were the benchers that 
made ſuch order ſciſed of the legal eſtate z and tho! a bill 
which was only to forecloſe the equity of redemption, and 
ſuppoſed the plaintiff to have a legal title, might be proper, 
yet in the preſent caſe it was otherwiſe, ſince the plaintiffs 
neither had, nor could have it, eſpecially as they were the 


— 


(1) The Kizg v. Gray's lau, Doug. 340. 


daughters 


P e aw e 
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lughters of Mr. Helferd the mortgagor, who were not capa- — — 
dle of having the chambers. ; 


Maſter of the Rolls: 1 would not meddle with this title to 
chambers, which is no legal one, but the benchers themſelves 
having recommended it to the plaintiffs to come hither, and 
Jeſt them at liberty to make this application, therefore the bill 
js proper. 

It was then urged for the defendant, that if the plaintiffs 
were proper to redeem the old building term of fifty-one years, 
which would expire at Lady-day 1731. yet they could have 
no title to the additional term of eleven years, which was diſ- 
tint from, not interfering with the. other term, but indepen- 
dent thereof, and to commence from the expiration of the 
former, granted by the bench in pure perſonal favour and | 51 3] 
kindneſs to Mr. Brewer their brother bencher : whereas had 
it been aſked for by the plaintiffs, it probably would have been 
denied, and they being women, were not capable of having 
chambers by virtue of a new grant; tho* perhaps if an old term 
came from a member to executors who were no members, 
they might have a reaſonable time to diſpoſe thereof; but no 
inſtance could be given where one, not a member, had a 
chamber by an original grant, 
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Sed per Cure: This additional term comes from the old root, 
and is of the ſame nature, ſubject to the ſame equity of re- 
demption, elſe hardſhips might be brought upon mortgagors 
by the mortgagees getting ſuch additional terms more eaſily⸗ 
28 being poſſeſſed of one not expired, and by that means 
worming out and oppreſſing a poor mortgagor z whereupon a 
decree for redemption was pronounced by (t) the Maſter 
of the Rells, and that afterwards (a) affirmed upon an appeal (a) $ab. tx, 
to the Lord Chancellor (2). ed 


— 


(1) Reg. Lib. B. 1728. fol. 224. 668. Ramwev. Chicheſter, Amb. 715. 
(2) Upon the ſame principle are the Owen v. Williams, Amb. 734. Lee v. 
Caſes of Keech v. Sandford, 1 Eq. Ca. Lord Vernon, 7 Bro. P. C. 432. Picks 
Ad. 741. pl. 7. Tafter v. Marriet, Amb. ering v. Ve, 1 Bro. Cha. Rep. 197. 
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Caſe 165, 
Lord Chancellor 


KING. 


By a marriage 
ſettlement a 
term for years 
is created to 
raiſe 5000 l. 
portion for 
daughters, pay- 
able at their age 
ot twenty one 
or marriage; 
proviſo if any 
of the daughters 
attain the age 
of twenty one 
or marry in the 
flather's life 
time, then the 
portion to be 
paid within a 
year after the 
father's death. 
Alſo if any of 
the daughters 
die before her 


— paya- 

e or b. fore her 
age of twenty- 
one or marriage, 
her ſhare to go 
to the ſurvivor ; 
there was iſſue 
a ſon and three 
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Pitfield's Caſe. 
A Cauſe by Conſent. ) 


PON a marriage ſettlement, part of the lands were 

ſettled on Pitfield the huſband for life in poſſeſſion, re. 
mainder to the wife for life, remainder as to part to truſtecs 
for 500 years. Other lands were ſettled on Piſſſeld the huſ- 
band's father for life, remainder to Pitficld the huſband for 
life, remainder to the ſaid truſtees for 500 years, remainder as 
to ® all the reſpective premiſles, to the firſt and every other 
ſon of the marriage in tail male ſucceſſively, remainder to the 
uſe of truſtees for 500 years; and the truſt of the ſeveral terms 
for 500 years was to raiſe 5000 J. for the portions of the 


daughters, payable at their ages of twenty-one or marriage, 


with a proviſo that if any of the daughters ſhould attain the 
age of twenty-one or marriage, in the life of the father, then 
her portion to be paid at the end of the year after the death of 
her father, and with another proviſo, that if any of the ſaid 
daughters fhould die before her or their portion or portions became 
payable, and before her or their age of twenty-one ar marriage, her 
er their ſhare er ſhares to go to the ſurviving daughters or 
daughter. 


daughters, the firſt of whem married and received her portion z the ſecond attained twenty-one, wur- 
ried and died without iſſue, ard her huſband adminiſtered ; the third daugnter for vived both her ſille a: 
zeſolved the huſband as adminiſtrator of the cond daughter is intitled to her ſhave of the = |. fe 


having lived to twenty-one, fo that the right veſted in her, aud the payment was only iu 


pended ti 


her father's death. 


514 


There was iſſue by the marriage one ſon aud three daugh- 
ters, Elizabeth, Anne, and Mary, the eldeſt daughter Elizatets 
was married to Sir Thomas Clerk, and a larger portion given 
her than was ſecured to her by the marriage ſettlement, and 
ſo her third of the 5000/7. was ſatisfied. The grandfather 
and wife died, and the ſecond daughter Anne having attained 
ewenty-one married in the father's life-time, and died befor 


| her father without iſſue, her huſband adminiltred to her, after 


which the father died. 


The queſtions were, who ſhould be intitled to the third part 


of the 50507. which Anne the middle daughter would plain'y 


haxe had a right to in caic ſhe bad {urvived her father; 15 
Whetlier 
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whether it ſnould ſink into the land, foraſmuch as the daugh- 
ter died before the portion became payable, and ſo the ſon 
take advantage of it? Or 

2dly, Whether by virtue of the proviſo, the a daugh- 
ter ſhould be intitled as ſurvivor, the middle daughter dying 
before the portion became payable ? Or 


za hy, Whether it ſhould not go to the huſband of the middle 
daughter Arne, as adminiſtrator to his wife, ſhe having lived 
to her age of twenty-one and been married ? 


For the fon and heir it was urged, that the conſtant differ- 
ence was between a legacy out of a perſonal eſtate, and a por- 
tion out of land, that if a portion be given out of land payable 
at a future time, and the daughter dies before that time comes, 
the portion is to fink into the land for the benefit of the heir, 
et him be heres ſuctus or natus; and this was the preſent caſe, 
as Anne the middle daughter died in the life of her father, and 
the portion was not payable until the end of the year after the 
father's death, 


For the youngeſt daughter it was ſaid, that by the latter 
proviſo in the ſettlement, ; if any of the daughters ſhould die before 
ler portion became payable, the ſurviving daughter was to have 
her ſhare, and the middle daughter dying in her father's life- 
time, ſhe died before her portion became payable; and there- 
fore, c. 


But on behalf of the huſband the adminiſtrator, Mr. Solici- 
tor General Talbot contended, ½, that as to the youngeſt 
daughter ſhe could not be intitled to it, becauſe the middle. 
daughter did attain her age of twenty-one, and was married: 
whereas to intitle the ſurvivor to take, the other daughter 
muſt have died under twenty-one or marriage. 


 2dly, That this third part of the 000 J. portion would not 
link into the land, becauſe the reaſon of that conſtruction was 
for the benefit of the heir, in preference to the adminiſtrator 
of the dead daughter, where ſuch daughter died before twen- 
ty · one or marriage, ſo that fhe trad no occaſion for her portion, 
no want of i to advance her in marriage, nor could ſhe diſ- 
poſe of it by deed, or by any act in her life-time, until her age 


of twenty-one z whereas that reaſon could not hold in the 


preſent caſe, the daughter having attained twenty-one, and 
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g. _ being married : that the meaning of this proviſo was a pru- 
dent caution to prevent a ſale of the reverſion of the land li- 
mited to the father, in the father's life-time, which had been 
found by experience to diſtreſs and ruin family eſtates, but it 
was hard, when the term was come into poſſeſſion, that the 


huſband who married this daughter ſhould haye no portion 
with her (1). 

And of this opinion was the Lord Chancellor ; who obſerved, 
that-equity had ſtrained ſometimes, to help a daughter mar- 
ried in her father's life-time, to her portion, but never to de- 
prive a married daughter thereof: his Lordſhip likewiſe ſaid, 
that this laſt proviſo, “ if any of the daughters attained to 
*« twenty-one years or marriage in the life of the father, then 
« ſuch daughter ſhould have her portion paid to her at the end 
« of one year after the father's death,” was without any ne- 
gative words that ſhe ſhould not be paid her portion il! then; 
but the meaving of it was, that then in all events, even though 
the grandfather of ſuch daughter, who had part of the eſtate 
compriſed in this 500 years term limited to him for his liſe, 
had been living, the reverſion ſhould notwithſtanding have 

. been ſold for the raiſing of this portion. 


So it was decreed, that the huſband of Arne the ſecond 
daughter ſhould have the third part of the 5000 J. with in- 
tereſt from the end of the year after the father's death, raiſed 

f 517 ] bythe ſale of a third part of this term, and if that not ſufficient, 
then in caſe the ſon who was tenant in tail ſhould happen to 
die without iſſue male and under twenty-one, the adminiſtra- 
tor of Anne ſhould have liberty to apply to the court to be paid 
what remained due out of the other term, which was to ariſe 
by the ſettlement on the ſon's death without iflue male (2). 


pry 


— 


— — ̃ — 


— — 


I „ — - — 


(1) Vide Duke Ang: Talbot, (2) Reg. Lib. B. 1728. fol. 198. by 
pott. 610. King v. Withers, polt. 3 vol. the name of hsv. ' Abbley 


414. 
Caſe 166. Sir John Eyles and others, the Truſtees for 


Lore Chancellor the South-Sea Company, verſus Ward. 
Sufficient if a 

— es — HE vlaintiff had recovered a decree for a great ſum of 
any procecd:vge money, with intereſt to be computed by the Matter; 


bid thereon, 
the not within the Maſter made his report, which was not filed within tour 


four days «(ir days 
it was Andes 
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days after the making and ſigning, but was filed before any 

ings had thereon ; and on filing the report, it was 
moved and ordered, that the report ſhould be confirmed ni ; 
when it was to be made abſolute, it was ſhewn for cauſe, that 
by a ſtanding order (1) of this court made by the Lords m- 
miſſoners in the 4 W. & M. it was directed, that all reports 
ſhould be filed within four days after the making, otherwiſe no 
decree, order or proceedings, to be had thereupon. 


Mr. Solicitor General and Mr. Lutwyche : It is ſufficient if 
the report be filed before any proceedings or order made there- 
upon, and the parties are under no manner of inconvenience, 
though the report be not filed within four days after the mak- 
ing; and agreeable hereto is the conſtant practice. 


Lord Chancellor aſked Mr. Price the regiſter how the prac- 
tice was ? who ſaid, that it was ſufficient if the report were 
filed before any proceedings had thereupon, tho' this were not 
done within four days after the making; which his Lordſhip 
agreed to, adding that this was the ſpirit of the order, though 
the letter ſeemed otherwiſe ; and the conſtant practice being 
according to this conſtruction, many hundred reports would 
be liable to be ſet aſide, if the order ſhould be literally ob- 
ſerved; and no motion was ever known to have been made 
for filing a report nunc pro tunc. 


Wherefore the court took it to be well enough ; though in 
this caſe the motion to confirm the report ni cauſa was made 
the ſame day that the report was filed (2). 


517 


Ertrt v. 
Wand. 


(518 ] 


5— — 
— * — 


— — 


— 


LS INE 


(1) Cha. Ord. 189. 

(2) „His Lordſhip declared, that the 
intention of the court in making the 
" ſaid order of the 2gth of O#ober, 
* 1692, for filing the Maſter's reports 
in four days after they bear date, was, 
that no proceedings ſhould be ground- 
«ed on reports until the ſame were 
* filed ; and that before reports be con- 
* firmed unleſs cauſe, they ought to be 
* filed; and the practice of this court 
* has always been, not to confirm any 
report till after the ſame was filed, and 


the ſame, yet it doth not _ that 
or fili 


although many reports have not been 
*« filed in four days after the making 


* any order hath been made nga 
report, the time being elapſed ; and 
& in regard the report in this cauſe of 
* the 7th March laſt hath been con- 
„ firmed noleſs cauſe, this court doth 
% order, that the time for the defen- 
* dants ſhewing cauſe, Oc. be en- 
« larged to the 1ſt day of the nex 

« term.” Reg. Lib. A. 1728. fa 
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518 De Term. 8. Hill. 1728. 


Caſe 167. Lord Brook verſus Lord and Lady Hertford, 


Lord Chancellor 


KING. 
2 _ 8 George Strode deviſed diverſe manors and lands to 
630. pl. 2 truſtees and their heirs, in truſt (after ſeveral other truſts 


Lands conveyed ſince determined) for his two grandaughters, the Counteſs of 
= — Hertford married to the Earl of Hertford, and Frances Lady 
Brook wife of the late Lord Brook, for their lives, ſhare and 


an infant intail, 


| 1-9" mg ſhare alike, remainder to the heirs of their reſpective bodies, 
| — of age) and to the heirs of their bodies reſpectively, with diverſe re- 
infant brings a mainders over. The teſtator died long ſince; Lord and Lady 
— * _ Brook died, leaving the plaintiff the Lord Brezk an infant, the 
Decree a paiti- only iſſue of their bodies. 


tion, but the 
rruſtees not to convey till the infant is of age, that he may join in confirming the partition, 

The plaintiff brought this bill for a partition, and that the 
truſtees ſhould convey the legal eſtate of the ſeparate moiety 
to be allotted to the plaintiff the Lord Brook on this partition, 

[ 519 ] to him and the heirs of his body, in regard, tho' there might 

| be a doubt whether the Lady Hertford had more than an eſtate 
for life (the words of inheritance being ſubſequent to (1) 
the limitation to the heirs of the reſpective bodies of the 
daughters) yet as to the plaintiff the Lord Brock, who was the 
only ſon and heir of the Lady Breet, it muſt be agreed he was 
intitled to an eſtate-tail; which was admitted. 


Lord Chancellor : Decree a partition, and for that purpoſe let 

a commiſhon iſſue to allot one moiety in ſeveralty to the plain- 

tif the Lord Bret, and the other moiety in ſeveralty to Lady 

Hertferd, to hold to them according to their reſpectixe eſtates 

which they are intitled to under the will, and let the plaintiff 

and the defendant the Lady Hertford be reſpectively quieted 

in the poſſeſſion of the premiſſes ſeverally to be allotted as 

aforeſaid z but foraſmuch as the infant plaintiff cannot join in 
z conveyance of the moiety to the Lady Hertford, ſo that 
there cannot be mutual conveyances, let the conveyances to 
be made þy the truſlees of the legal eſtate be reſpited, until 
the infant plaintiff comes to twenty-one or farther order of the 


— — 


(1) Vide Late v. Sed, ante, 1 vol. $7. 
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court, at which time all parties intereſted may join in mutual Lord Boe 
conveyances (1). ry Lord Hez Te 
FORD, 


Then it was objected that the will of Sir George Strade, under 
whom the infant plaintiff the Lord Brook claimed, was not 
proved. 

Cur: This will not be material; for an infant, when plain- 
tiff, is as much bound, and as little privileged, as one of full 
age (2). 


—_— 


4 * 


(1) Reg. Lib. A. 1728. fol. 421. So (2) Gregory v. Molefwerth, 3 Ack. 
Yuckfield v. Buller, Arab. 197. : : 626. 
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Caſe 168. Fox & al" verſus Ayde & al'. 


(Heard fipſt by Default 5 July 1728, and alſo on Defendant; 
 Shewing Cauſe the 5th of May 1729.) 


227 8. 4. T HIS was a bill brought to eſtabliſh a modus in favour 
735. pl. 5. of the inhabitants of the pariſh of Sturton in Nettingham- 


. ſhire ; the modus was, in conſideration that after the graſs was 
the pariſhioners; cut, the pariſhioner at his own coſts and charges did make 
— — — the tithe graſs into hay, by ſtrewing the graſs upon the ground, 
therefore the = (which is called tedding of it) and afterwards gathering it into 
— within week and wind-rows, therefore the perſons that inhabited 
_— ache Within this pariſh (which pariſh appeared to be the greateſt 
for the herbage part thereof meadow land) were to pay no tithes for the herb- 
of dry and un- | 

profitable cattle, age of dry and unprofitable cattle, 

* proved 

- — Somers time out of mind had paid no tithe of this herbage, yet the court held it to be 
a material objection to the modus, that foreigners living. out of the pariſh made the tithe graſs into 


hay, and yet paid tithe herbage. 


But though it was proved in the cauſe that the pariſhioners 
had not time out of mind paid tithes for the herbage of dry 
and unprofitable cattle, yet there was no evidence that this 
excuſe for not paying of tithes of herbage, was in conſidera- 
tion of the pariſhioners making tithe graſs into hay. On the 
other hand it was proved, that foreigners, thoſe who lived out 
of the town, made the tithe graſs into hav, as well as the in- 
habitants, and yet paid tithe herbage. Alſo it was proved by 
the plaintiffs, that the graſs was tedded and ſpread, and not 
divided into heaps or cocks, until the ſame was made into hay ; 
that in this pariſh there was a vicar endowed with the ſmall 
tithes, the rectory an impropriation, and that the vicar had 

40 J. per annum out of it. | 


Tp 527 ] 


I Lerd 


Led Chancellor : 1ft, This may be a good cuſtom or modus, 22 
to excuſe the occupier of the ſame land wherein the pariſhioner 


made graſs iato hay from paying tithes for the after-herbage, The court held 
but it can be no good modus to excuſe the herbage tithe of —_— — 
other land, for at that rate a man might mow and make into — Fr _ 


hay only a ſmall parcel of ground containing about a quarter hay ſhould nor 


or half an acre of land, and by this means be excuſed from the h — — 
tithe herbage of 100 head of cattle, yg riches fo 


that perhaps a ſmall quantity of meadow ground, by making the graſs thereof into hay, ex- 
ele the yreater part of the gropnd of that pariſh from paying tithe herbage. 


adh, It ſeems to me a material objection againſt the cuſtom, 
that foreigners living out of the pariſh, though they have no 
privilege of being tithe free as to their herbage, yet have made 
the tithe graſs into hay, which looks as if it was the uſage of 
that pariſh for the pariſhioners to make their graſs into hay of [ $22] 
courſe. c 


2dly, It ſeems material what ſome of the witneſſes have 
proved, that in this pariſh the pariſhioners when they cut down 
the graſs, did not divide it into ten parts, until ſuch time as 
they had made it into hay; for of conſequence the parſon could 
not have any opportunity of making his tithe graſs into hay 
himſelf, | 


But 47%, It being objected, that the conſideration of 
making the tithe graſs inte hay for the benefit of the rector, 
could be no conſideration as to the vicar who was intitled to 


the ſmall tithes of herbage ; 


Lord Chancellor : That (a) is nothing, for originally and of A modus in re- 
common right the parſon was intitled to all the tithes, as well 33 . 


ſmall as great, and the modus (ſuppoſing it to be a good one) parſon may be 


muſt have been time out of mind, and conſequently muſt haye 9 


begun while the parſon was ſeiſed of the ſmall, as well as of 3e e, 
o the vicar, 


the great tithes; and when afterwards the vicarage was de- becauſe all the 
tithes did at 


rived out of the parſonage, and the parſon by conſent of the gig — ts 
the parſon, during which time he might agree to this modus. 


— 


(a) See for this in Yelv. 86. Cro. Jac. 116. Green verſus Auſtin ; but ſee alſo 
3 Bulſt. 220. JW/intall verſus Child, and 2 Keb. 212. Brown verius Haywzod, 


contra, 
patron 
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$22 De Term. Paſchz, 1729. 
Fox ©. patron and ordinary endowed the vicar with theſe ſmall tithes, 


Arb. 


this ſhall not prejudice the pariſhioners, or deprive them of 
the benefit of enjoying their modus which they before were * 


titled to (1). 
5thiy, It was objected, that the pariſhioners de jure oughi to 
make the tithe graſs into hay. 


f 523 } But Lord Chancellor declared the law to be otherwiſe, and 


Pariſhioners on- interrupted the counſel when they began to ſpeak to this 
bound to cut x . , 
grab ans ſaying that all the pariſhioners were bound to do was, to cet 


<6 — down the graſs and divide it into ten parts, after the 


but not bound (a) parſon was to make it into hay. And that this en 

to make it iato ; 1 | - 1 

Hay. ſo reſolved in a Devonſhire caſe, (che cafe of one Kovnl; ! Lows 
ever, in regard foreigners · having weatoy land in bin peri 


made their tithe graſs into hay as well as the pariſhiant g ond 
yet paid tithe of the horbage ; and by reaſon of the other ob- 
jections above-mentioned, it would be too much in 2 cour: 
of equity to eſtabliſh this modus, efpecially where it was in. 
ſiſted upon (as in this cafe) that the pariſhioners making 
tithe grafs into hay did not only excuſe the herbage of th: 
ground from tithe herbage, but alſo all the tithe herbagc 
that the pariſhioner was to pay for any land he depaſtured 
within the pariſh, tho' it might be a great parcel of paſture 
hand, and tho' the ſame might be fed all the year. 


Diſmiſs the bill with coſts, but without prejudice as to any 
litigation, that may be made touching the fame at law (2). 


— — 


(a) See 1 Rol. Abr. 644. accord”. But ſce alſo 1 Rol. Rep. 172. contra ; and 
note, the tithes are called the tithe of hay and not of gra. Et vide 2 Burn. 
Ecc. Law (4to) 403. 

(1) Md v. Lord Cobham, Bunb. July 17, 1786. 

180. Bennet v. Peart, in Exchequer, (2) Reg. Lib. A. 1728. fol. 571. 


Caſe 169. Barry verſas Edgeworth. 

At the Rolls. 

1 Eq. Ca. Ab. Udith Only had a fiſter the plaintiff Elizabeth, wife of the 
+» obo plaintiff Barry, and intending to marry the defendant 


N Edgeworth, the wedding day was appointed and the wedding 
— 7 fee  Cloaths bought, but before marriage Judith Only falling fick 


paſſes, theſe 
words carrying not only the lands but alſo the teſtator's intereſt in the land. | 


2 e 0 — 1 nu 
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made her will, by which ſhe deviſed all her land and eflate in 

Upper Cateſby in Northamptonſhire, with all their appurtenan- 

ces, to William Edgeworth of St. Margaret's, eſq; without ſay- 
ing for what eſtate, After the teſtatrix's death, the plaintiff 
being heir at law brought her bill for the writings, 


The defendant the deviſee confeſſed he had the writings, but 
inſiſted that he had the inheritance and fee-ſimple of the pre- 
miſſes, and conſequently was intitled to the writings, Where- 
upon the ſole queſtion was, whether the defendant Edgetworth 
had an eſtate for life only, or an eſtate in fee, by virtue of 
this will? | 

It was objected, that only an eſtate for life paſſed in theſe 
lands; for where a man deviſes his land and eſtate in ſuch a 
place, it deſcribes only the thing, and not the intereſt in it, 


and the words in Upper Cateſby do nothing but point out the 
locality of the thing, and lands and eſtate in this caſe are 


ſynonymous. 


Maſter of the Ralls: The caſe of the Counteſs of (a) Bridge- 
water verſus The Duke of Bolton, ſeems to have ſettled the 
hw in this point, it being a reſolution given on great con- 
fideration, in which the Lord Gzwwper, when of counſel, diſ- 
couraged a writ of error in parliament z and the Lord Chief 
Juſtice Holt, who pronounced the judgment of the court, 
lad it down as a rule, that a deviſe of all one's real eſtate, 
comprehends not only the thing but alſo the intereſt in it; 
the word [eſtate] naturally ſignifies the intereſt rather than 
the ſubject, and its primary ſignification refers thereto 3 and 
tho“ the deviſe be of all her land and eſtate in Upper Cate/by, 
this is not reſtrictive with reſpect to the efate intended to 
paſs by the will, but only as to the /and, as if the teſtatrix 
lad land in another pariſh, (ſuppoſe for inſtance in Lower 
Cateſby) thoſe lands in Lower Cate/by could not have paſſed by 
the will ; and as the word [eſtate] (5) has been agreed and 
ſettled to convey a fee in a will, it would be dangerous to 
refine upon it; for then none could give any opinion there- 
upon; and theſe words, or the like, are frequently made uſe 
of in wills: beſides, the word (eſtate] if it did not paſs a 
fee in the preſent caſe, would be quite void; fince the deviſe 


of the lands did before of itſelf paſs an eſtate for life, and no 
| word 
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in the thing, 
than the thing 
itdelf. 
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(5) 2 Vern, (66. 
Preced. in Chan. 


264. 


$25 


EpczworTH, ins (1 ). 


Diſmiſs the bill (2). 
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Bannr © word in a will ſhall be rejected that can have any conſtrue. 


* 


(1) As to the operation of the word 
* eſtate” in a deviſe, vide Bridgewater 
v. Duke of Bolton, 1 Salk. 236. Che 
ter v. Painter, ante, 335. Jbbetſon v. 
Beckwith, Ca. temp, Lal. 157. Tanner 
v. Wiſe, Ca. temp. Tal. 284, and poſt. 
. 295. 8. C. Tuffnell v. Page, 
Barnard. and 2 Ack. 37. S. C. 
Ridout v. Pain, 3 Ack. 486. Goodwyn 
v. Goodwyn, 1 Vez. 228. Bailis v. Gale, 
7 Vez. 48. - Frogmorton v. Wright, 


* 


— 


3 Wilſ. 414. Stiles v. 3Walerd, 2 Bla. 
Rep. 938. Macarce v. Tall, Amb, 181. 
Hogan v. Tackſon, Cowp. 306. Lowe. 
acres v. Blight, Cowp. 352. Der v. 
Gaſtin, Cowp. 657. Right v. Side. 
botham, Doug. 734. Hold/aft v. Mr. 
ten, 1 Term Rep. 411. Fletcher v. 
Smiton, 2 Term Rep. 656. Oe v. 
Chapman, 1 Term Rep. C. P. 223. 
(2) Reg. Lib. A, r728. fol. 233. 


DE 


Term. S. Trinitatis, 1729. 


— — 


— 


Cleaver verſus Spurling. 


1 Cleaver, a freeman of London, had a ſon and three 

daughters, and advanced all his children in marriage in 
his life-time 3 his ſon died leaving ſons, all his daughters died 
alſo in his life-time, except his eldeſt dayghter Hannah, whom 
the father advanced in marriage above forty years before his 
death, but the certainty of the portion did not appear under 
the father's hand, who by his will, taking notice that he had 
adranced his only daughter in marriage, gave to her 35 J. pro- 
vided that if ſhe or her huſband ſhould refuſe to give a releaſe 
to his executors after his [the teſtator's] death, or ſhould any 
ways trouble or diſturb them, upon any claim or pretence by 
rirtue of the cuſtom of London, that the legacy of 35 J. given 
to his daughter, ſhould go over to the children of his youngeſt 
deceaſed daughter ; and gave the bulk of his perſonal eſtate 
being leaſehold) to his two grandſons the ſons of his deceaſed 
ſon, and died leaving a wiſe and one only ſurviving daughter, 


In this caſe after ſolemn debate, it was adjudged, I/, that 
if the daughter had been advanced only in part, ſhe ſhould 
(a) ſtill have come in for her full orphanage, for that the 
child's bringing her partial advancement into hotchpot, is 
ouly in order to make an equality among the children, and not 
for the benefit of the mother, or to increaſe the dead man's part. 


2dly, That if a freeman having ſeveral children, or one 
child, Joes fully advance all his children, or his ſingle child, 
tlis ſatisfies the cuſtom, and is the ſame as if the teſtator had 
no child ; or if the huſband freeman before his marriage com- 


[526] 


Caſe 170. 


At the Rolls. 

2 Eq. Ca. Ab. 
270. pl. 29, 0 
A freeman of 
London having 
but one child, 
advances that 
child in part 
only, the child 
ſhall takea full 
ſhare without 
bringing what 
the had before 
received into 
hatchpot : for 
the only mean- 
ing of bringing 
the child's ſhare 
into hotchpot is 
to make an 
equality 
the — 


527 ] 


(a) Salk. 4426. 
2 Vern. 234- 


629. 754 


If a freeman has 
ſeveral childien, 
or but one child, 
and has in his 
lite-time fully 
advanced thet 
one child, or all 


bis children, it is the ſame ay if there was no child, and the freeman may diſpoſe of his eſtate as if 
there was none; ſo if a feen compounds with his wite betore marriage for her cuſtomary part, it 


is. \he lame as if ne wife. 


pounds 


527 


Crra vz v. 
SpPURLING. 


If a freeman has 
advanced his 
child on mar- 
rage, and the 
certainty of that 
advancement 
does not appear 
under the free- 
man's hand, 
this is to be 
taken asa full 
advancement z 
but the free- 
man's declara- 
tion alone in his 
will that he has 
fully advanced 
his child, is not 
of itſelf ſuffici- 
ent evidence, 
(e) Sce Blunden 
„ Barker, 1 vol. 
634, &c. 


L *528 } 


The freeman by 
his will gives 
351. to his 
daughter, pro- 
vided that if (he 
refuſe to give 4 
releaſe, or put 
the executors to 
any trouble, 
then her legacy 
of 351, to go 
over to her ſiſ- 
ter's children ; 
the daughter 
claims her or- 
phanage part, 
ond her huſ- 
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pounds with his intended wife as to her cuſto 8 
the ſame as if there was no wife (1). mar part, it is 


3dly, That if the freeman ſhall have advanced his child in 


marriage, and the certainty of that advancement does (2) not 


appear under the freeman's hand, this muſt be intended and 
taken to be a fall and compleat advancement ; and his Honor 
ſaid that the advancement in the preſent caſe being made 
about forty years before the death of the freeman, this decla. 
ration in the will, that the daughter was fully advanced was an 
evidence thereof; eſpecially it being ſo difficult a thing for the 
legatees in the freeman's will to prove an advancement made 
at that great diſtance of time; but it being objected, that the 
father's own declaration in his will was of very little ayail, 
ſince at that rate it would be in the (a) power of every free. 
man, by making ſuch declaration to bar * his child of the 
orphanage part : thereupon a proof was read, that the daugh. 
ter's huſband had himſelf confeſſed he had received above 
ooo. portion with his wife from the freeman at his mar- 
riage, which was ſatisfactory. 


4thly, It was urged that ſtill the 35/. legacy ought to be 
paid to the daughter, and it would be hard to conſtrue the in- 
fiſting in a court of juſtice upon a matter as one's right, to be 4 
forfeiture, eſpecially when it was the right of a feme covert. 


To which it was anſwered, that the father having given 
this legacy of 35 J. to his daughter upon the expreſs condition 
that ſhe or her huſband ſhould make no claim, nor give ary 
diſturbance to the executors, upon pretence of the cuſtom of 
London, and the huſband and his wife have inſiſted upon the 
cuſtom, the ſame was a forfeiture of the legacy; and how- 
ever it might have been conſtrued to be intended (3) only in 
terrorem, yet being deviſed over, and by that means a right 
to this legacy being veſted in a third perſon, a court of equity 
could not diveſt it. | 


hand joined in the elaim, and does not claim the 35 l. legacy. Decregd the daughter and her huſband's 
claiming the orphanage part was a forfeiture, and the 351. being veſted in the deviſce over, equity 


will not diveſt it. 


—— OOO 


— 


(1) Blunden v. Barker, ante, 1 vol. 
644. Puſe v. Deſbourerie, poſt. 3 vol. 
315. Medeulfe v. Tots, 1 Atk. 64. 
Ur, v. Burroughs, 1 Atk. 403. 

(2) Salk. 426. 1 Vern, 216. 2 Vern. 


„ 


630. Fawkener v. Watts, 1 Atk. 406. 
Eilfott v. Collier, 3 Atk. 527, and 1 
Will. 168, S. C. 

(3) Vice e v. Neis, ante 1 vol. 
130. 


* 


And 


J 
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And the Maſter of the Rolls compared it to the caſe of a 
deviſe of a legacy to a child, upon condition (1) that ſhe mar- 
ried with conſent of the executor, but if ſhe ſnould not marry 
with ſuch conſent, then the legacy to go over; though this 

he aid) was againſt the rule of the civil law, according to 
which maritagium debet eſſe liberum, yet it is a good condition 
by our law, and when the legacy is once veſted in the deviſee 
over, equity cannot {etch it back again. Alſo there was no 
colour to help the defendant the daughter to her 35 J. legacy, 
ſince ſhe had made no claim to it by her anſwer ; and as to its 
being the right of a feme covert, all perſonal things were under 
the power of the huſband, who could cither releaſe or forfeit 
tem; wherefore the court decrecd that the daughter was 
barred of her cuſtomary part, as being fully advanced, and 
likewiſe that ſhe and her huſband had forſeited the 35 J. legacy 
by her claiming her orphanage part and by reaſon of the de- 


+ viſe over (2). 


lin 
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(1) Vide Pryton v. Bury, poſt. 
116. | 1728. fol. 314. 


Cray verſus Willis. 


A Bequeathed the ſurplus of his perſonal eſtate to B. and 

C. (i) making them executors, and died ; upon the death 
of B, the queſtion was, whether this being a matter legatory, 
and ſuable in the Spiritual Court (where ſurvivorſhip would 
not be allowed) the ſurvivor ſhould be liable to account with 
the repreſentative of the deceaſed executor ? and after time 
taken to conſider of the caſe, his Honor now gave his opinion. 


Mafter of the Roll: A right of ſurvivorſhip is as good as a 
right by deſcent ; neither is there any thing unreaſonable (2) 
or unequal in the law of jointenancy, cach having an equal 
chance to ſurvive ; and the duration of all lives being uncer- 
tain, if either party has an ill opinion of his own life, he may 


— — 


(2) Bill diſmiſſed, Reg. Lib. A. 


Gaſe 171. 


At the Rolls, 


Moſ. 184. 

1 Eq. Ca. Ab, 
243. pl. 3. 

2 Eq. Ca. Ab. 
457. pl. 2. 
488, pl. 4. 
$37- pl. 1. 


A. makes twa, 
executors B. and 


C. appointing 
them refiduary 
legatees ; B. 
oies, the whole 
ſhalt ſurvive 


to C. 


b 


_— 


(1) The report in ieee ſtates the miniflrators for ever.” But theſe lat. 
gift of the retidue to have been to the ter werds do not appear in Reg. Lib. 
teltatrix's ſon Samuel, and her daugh- (2) Vide Barker v. Giles, ante, 281. 
ter Hunneb, ** their executors and ad- Steles v. Maurice, 7 Bro. P. C. 49. 


ſever 


r ˙ ( 7 os Ws. 


xr 1 3 Bw 
PPT * — R * Ea 


* 


. 


” — 
—— 


SL. I3D-z \ 


— — 
— — 


529 
Cu AY ve 
WIIIIS. 


3530 


( 532 } 


De Term. S. Trin. 1529. 
ſever the jointenancy by a deed granting over a moiety in truſt 
for himſelf ; ſo that ſurvivorſhip can be no hardſhip, where 
either ſide may at pleaſure prevent it. It is plain that 
at law in cafe of a grant of a term for years to two, the thing 
granted muſt ſurvive, if the jointenancy be not ſevered. 
The hardeſt cafe of a jointenancy, and which was thought 


ſo to be in the Houſe of Lords, was that of Wilkinſon verſus 
Spearman cited in Cook verſus Cook, 2 Vern, 545. where one 


deviſed lands to his two daughters and the heirs of their bodies, 
one of them died leaving iſſue, and the ſurvivor claimed the 


whole, they having been jointenants for life; with ſeveral in- 
heritances ; the Lords were inclinable to give a moiety to the 
INue of the daughter who died firſt ; but the judges informing 
their lordſhips, that the law was ſettled in this point, they 


would not alter it. A right of ſurvivorſhip is muth more rea- 


ſonable than a right by occupancy ; and yet this latter, as un- 
reaſonable as it was, prevailed until the ſtatute of frauds took 
it away. 5 


But put the caſe of a truſt inſtead of /egal eftate; or ſuppoſe 
lands are granted for years to A. in truſt for B. and C. B. dies, 
and his executors get a moiety of the term aſſigned to them 
by the truſtce, yet a court of equity would help the ſurviving 
jointenant to that moiety againſt the executors of him who 
died firſts 2 Fern. 556. Allen verſus Smallman. Now this 
bs preug,near the preſent caſe, which is that of a trult, ſince 


every executor after debts paid, is a truſtee for the legacies. 


But it is objected, that in caſe of a legacy given to two, it 
ſhall not ſurvive, becauſe a legacy is recoverable in the ſpiri- 
tual court, where the rule of the civil law takes place, which 
rule is againſt ſurvivorſhip. 


Reſp. I do not ſee that a court of equity ſhould, even in caſe 
of a legacy, judge according to the civil law, but ought rather 
to purſue the common law; which is the general law of the 
land; for all legatees are volunteers, and ought to ſtand or 
fall by the rules of the common. law. And that this court 
does in other caſes determine the right of legacies according 


to the rules of the common, and not of the civil law, is plain 
from a common cafe : as ſuppoſe I deviſe to my daughter | 


4000/7. on condition that the marry with her mother's: oy 
ent, 
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lent, with a deviſe over in caſe ſhe does not marry with ſuch ' 


conſent ; if the daughter does marry without her mother's 


conſent, a court of equity determines the deviſe over and the 


condition to be good, though the civil law ſays they are both 
(o) void, for by that law maritagium debet effe liberum. And 
if a court of equity is to determine according to the rules of 
the common law in the cafe of one legacy, why not in others ? 
Befides, in caſe of a legacy or term ſor years given to two, 
if the executors aſſent to the legacy, and one of the legatees 
dies, the legacy then will be admitted to ſurvive, becauſe by 
the conſent of the executors the legacy is become a legal pro- 
perty, and conſequently determinable according to the rules 
of the common law, 

Now it is not very reafonable that when the debts are all 
paid (as they are in this caſe) the executors delaying to give 
their confent to do what in equity they ought, nay what they 
are compellable to do, viz. to conſent to a legacy, ſhould de- 
fer the veſting a legal right in a third perſon. 


But if this were ſo, here is an implied affent : If] deviſe 4 
term for years to my executor, who enters generally, he may 
prima facie take as legatee, this being more for his advantage 
tho it is otherwiſe where I deviſc a term to my executor for 
life only, with remainder to 7. S. Becauſe if the term were 
veſted in the remainder-man, it could not be diveſted out of 
him again, and ſo might make a devaſlavit, 1 Roll. Ar. 619. 
Cm. Elix. 347. Pannel verſas Fenn; and tho? the preſent caſe 
is of a deviſe of a ſurplus, and it muſt be admitted, that until 
debts, Cc. are paid it cannot be known what the ſurplus is, 
yet here where all the debts and legacies are paid, it may well 
be known what it is, and ſo there may be an aſſent to this le- 
gacy. ' Farther, if theſe two joint reſiduary legatees ſhould 
be taken as tenants in common, then if one of them had died 
in the life of the teſtator, one moiety of the perſonal eſtate 
(1) would have gone to the next of kin to the teſtator ac- 
cording to the ſtatute of diſtribution, which would hardly be 
admitted, 


As to authorities, tho' there may be ſome ſcattered ones 
azainſt ſurvivorſhip, in caſe of a legacy's being bequeathed to 
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(1) Bagwell v. Dry, ante, 1 vol. 700. Page v. Page, ante, 48g. 
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— * two, yet the laſt and moſt conſiderable authority is in 

I Vern, 482. Lady Shere verſus Billing ſiey, (the ſame caſe re- 

ported in Jener [ Thomas] 162.) where it was adjudged before 

the delegates, and decreed by Lord Keeper North, which de. 

cree was alſo affirmed by Lord 7Zefferies, that where a ſurplus 

of a perſonal eſtate was deviſed to A. and B. this was a joint 

deviſe, and ſhould ſurvive ; and that it was the ſame as if 4, 

and B. had been made joint executors, and A. had poſſeſſed x 

moiety of the goods and died, in which caſe the ſurvivor ſhould 

have all; and there it is ſaid, that the caſe of Cox verſus Quan- 

tock, which in 1 Chan. Caſes 238. was at firſt decreed to the 

diſſatisfaction of the bar, was reverſed upon a rehearing ; 

and agreeably thereto, (viz.) that there ſhould be a ſurvivor. 

ſhip, was decreed in 2 Chan, Caſes 64. where a deviſe of a 

- ſurplus was to executors; and the Lord Chancellor ſaid it 

would ſurvive upon the death of either; his Lordſhip in that 

caſe making uſe of this expreſſion, the judges will have it fo, 

See alſo Jones [Themas] 130. Baſtard verſus Stukely, where 2 

L 533 ] deviſe was of the ſurplus to two, upon which the executor 

conſented, and then one died, this conſent of the executor 

turned the right of the legatee into a legal property, which 

ther fore ſhould ſurvive. Accordingly I think the ſurvivor 
muſt in the preſent caſe take the whole (1). 


By which this point ſeems now fully ſettled in favour of 
ſurvivorſhip (2). 


—_— 


(1) Reg. Lib. A. 1728. fol. 475. Rep. 118. Follife v. Eaft, 3 Bro. Cha. 
(2) Vide Web/ter v. Webſter, ante, Rep. 25. Badwyn v. Johnſon, 3 Bro. 


347. Willing v. Baine, poſt. 3 vol. Cha. Rep. 455. 


115. Perkyns v. Bayniun, 1 Bro. Cha. 


Caſe 172. Poulſon verſus Wellington. 

Lord Chancellor 

: 10 e. * HE plaintiff, as adminiſtrator of his late wife ſary, 
131. pl. 3. who was the widow of one Wellington, a freeman of 


8 London, brought this bill for the recovery of ſour ninths of 


freeman of Lon- 
don wholeft J//ellington the freeman's perſonal eſtate, 

ildren, an | 
died inteſtate, was intitled to four ninths of his perſona! eſtate, and having by deed aſſigned —— 
four ninths for her ſeparate uſe in caſe of marriage, and to ſuch perſons s ſhe ſhould appoint, — 
for want of ſuch appointment, then to her childten; the widow intending to marry a ſecond huſband, 


by another deed to which the intended huſhand was party, in cenſideration of the intended marriage, 


and of a ſettlement made on her by him, recites that if ſhe did not diſpoſe of her four ninths, the w_ 
band would be intitled thereto, and then aſſigns it over to truſtees in truſt for the intended * 
during their joint lives, ſubject to her controul and diſpoſal by writing, and dies without Gon 
of it. Decreed the ſecond huſband is a purchaſer, and he iecita), that he would be entitled to it 


the wife ſuould not diſpoſe of it, was a gift. The 
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The caſe was; Wellington the freeman had a wife, the ſaid Four een v. 


Mary, and three children, and died inteſtate; Mary the widow, 
after the death of her firſt huſband, and before her ſecond mar- 

, by indenture dated the zoth of November 1719, aſſigned 
five * of her late huſband's perſonal eſtate in truſt for her 
children, and as to the four remaining ninths, to which the 
was intitled, (three ninths as her cuſtomary part, being a free- 
man's widow, and a third of a third being the dead man's 
part, which made another ninth, and belonged to the widow 
by the ſtatute of diſtribution of inteſtate's eſtates,) the widow 
by her ſaid deed of the zoth of November 1719. aſſigned theſe 
four ninths to truſtees, in truſt for her ſeparate uſe for her life, 
in caſe ſhe ſhould marry, and afterwards in truſt for ſuch pur- 
poſes, and ſuch perſons as ſhe ſhould by deed to be atteſted 
by two witneſſes appoint; and for want of ſuch appoint- 
ment, to her children by the firſt marriage ; but the huſband 
which ſhe ſhould marry, on his ſurviving her, to have 2007, 
out of the four ninths. Afterwards, ſhe liaving agreed 
to marry the plaintiff, by indenture dated the 11th January 
1720, to which the plaintiff was a party, and atteſted by 
two witneſſes purſuant to the power, reciting that ſhe had 
before ſettled the childrens five ninths in truſt for them, and 
that in caſe ſhe ſhould make no appointment of her own four 
ninths, they world belong to her then intended huſband the plain- 
tiff Polſon, by this deed aſſigned her ſaid four ninths in truſt 
for the plaintiff Poulſon during their joint lives, but ſhe to have 
the management and ordering thereof during the- coverture, 
or by any writing duly atteſted to appoint it over; and the 
plaintiff Poulſon by this indenture covenanted to ſettle a leaſe- 
hold eſtate upon the wife for her life, and afterwards to the 
iſue of the marriage. The plaintiff Pon married the ſaid 
Mary, and ſhe afterwards dying without iſſue by him, and 
without making any appointment, 


The queſtion was, to whom the wife's four ninths ſhould 
go, whether to the ſecond huſband, or only the 200 J. to go 
to him, and the reſidue to her children, for want of an ap- 
pointment made by the wife after the ſecond marriage ? 


Lord Chancellor for ſome time much doubted thereof, for 
that the plaintiff the huſband had notice of the wife's firſt 
leed; but becauſe he was a purchaſer of theſe four ninths, and 
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8 it being recited in the laſt deed, that in caſe the wife died 
Ton. without making an appointment, the plaintiff the ſecond buſ- 
band would be intitled thereto, which, tho* but (1) a recital, 
yet ſhewed the intention and agreement of the parties, and 
amounted to an [informal] appointment, and as no ſtrict form 
is requiſite to conſtitute ſuch appointment, and fince the latter 
deed varied the power reſerved to the wife, the firſt deed re. 
quiring that it ſhould be by writing atteſted by two witneſſes, 
and yet by the latter deed, the power of appointment reſerved 
to the wife being by any writing duly atteſted, (in which caſe 
a writing would have been duly atteſted, tho' it had but one 
witneſs ;) 

For theſe reaſons his Lordſhip, yet with ſome heſitation, 
_ decreed (2) the four ninths to the plaintiff the ſecond huſband, 
but at the ſame time declared it to be clearly his opinion, that 
if the plaintiff the ſecond huſband had no notice of the firſt 
deed made by the wife while ſhe was a widow, this would 

have been a void deed, and fraudulent as againſt him (3). 


May 1730. This decree was afterwards affirmed on an appeal to the 
Houſe of Lords. 


— — 


(1) Vide Bamficld v. Popham, ante, the name of Poulſon v. Darby. 
x vol. 59. Bibin v. Walker, Amb. 661. (3) Sed vide Cotton v. King, ante 
(2) Reg. Lib. B. 1728. fol. 387. by 358. King v. Cotton, poſt. 674. 


Caſe 173, Powell verſus Price & al, & e contra, In 


Scacc'. 
2 Eq. Ca- Ab. P ON Sir Thomas Powell's marriage with Elizabeth 
40. pl. 3 . * . 
Articles on Manſell, and in conſideration of it, and of 500s/. 


_— = let. portion, by articles dated the 24 of March 1693. for making 


buſband and proviſions for the iffue of that marriage, Sir Thomas Powell 


wife for their . 
— covenanted for the wife's truſtees to make, do or execute, 


wo _ one or more conveyance of the premiſſes in queſtion in Car- 
marriage, re- inarthenſbire, and for the better directing the making of the 


mainder to the 
heirs male of the body of the huſband by any wife, remainder to the heirs of the bad) of the duſ · 
for the daughters of the 


band by the firtt wife, remainder to the huſband in fee, with proviſions 
firſt marriage, if no on; huſband has ene daughter by the firſt wife, ſuffers à recovery, and marries 
a ſecond wite, and takes notice of the firſt marriage articles in his ſecand mars i age ſettlement z the 
daughter by the firſt marriage barred by this recovery. 


ſaid 
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ſaid ſettlement, to the uſe of himſelf for life, without waſte, 
remainder to truſtees and their heirs during his life to preſerve 
contingent remainders, remainder as to part, to Elizabeth the 
wife for her jointure, remainder as to the whole, to the uſe of 
the firſt, &c. ſon of the marriage in tail male ſucceſſively, re- 
mainder to the heirs male of his own body, (i. e. by any wife) 
remainder to the heirs of his body by his ſaid wife Elizabeth, and 
for want of ſuch ifſue, remainder to the right heirs of Sir 
Themas Powell himſelf, In which articles there was a clauſe 
impowering Sir Thomas Powell and his lady to make leaſes 
at the old rent; alſo a clauſe that if Sir Thomas Poruell ſhould 
die without iſſue male by Z#/izabeth, and there ſhould be daugh- 
ters, if but one daughter, then ſuch daughter ſhould have the 
ſum of 30000. if more daughters than one 4000 J. among them, 

and this was agreed to be ſecured on ſome part of the eſtate. 
The fact happened to be, that there was but one daughter 
by this marriage, £/izabeth married to the defendant Sir Joh 

Price, and no ſon. 

Sir Thomas Powell ſurviving his firſt wife Elizabeth, and in- 
tending to marry a ſecond wife, Judith the daughter of Sir 
James Herbert, ſuffered a common recovery of the premiſſes, 
and by leaſe and releaſe dated the 25 & 26 July 1698. ſettled 
his whole eſtate to the uſe of himſelf for life, remainder as to 
part, to the uſe of his ſecond wife for life, remainder to the firſt, 
Cc. ſon of the ſecond marriage in tail male ſucceſſively, re- 
mainder to truſtees for 500 years to raiſe 5000 J. for daugh- 
ters of the marriage, (if no ſon) remainder to Sir Thomas 
Powell in fee; as to the other part of the premiſſes, to the 
uſe of truſtees for ninety-nine years, in truſt, after Sir Thomas 
Powell's death, to raiſe 3000 J. for Elizabeth, daughter of Sir 
Thomas Poxvell by the ſirſt marriage, (now Lady Price); and 
this was declared to be in ſatisfaction of all monies ſhe was in- 
titled to by the firſt marriage articles; and in the mean time 
ſhe to have 100 J. per annum for her maintenance, remainder 
to Sir Thomas Powell and his heirs. Three of the Manſelli 
(relations of the firſt wife) were parties to this ſecond mar- 
riage ſettlement. Sir Thomas Powell had iſſue three daugh- 
ters by his ſecond wife, but no ſon, and died in Auguft 1720. 
The queſtion was, (here being notice of the firſt marriage 
articles, by which there was a limitation, after that to the heirs 
male of Sir Thomas Poxvell by any wife, to the heirs of the body 
F 3 77 
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of Sir Thomas by Elizabeth-his firft wife) whether this being 
in caſe of articles, ſhould not be taken as if the limitation had 
been zo the daughters of Sir Thomas Powell by his firſt wife, for 
then they could not be barred by the recovery. 


For Sir Fohn Price and his lady it was inſiſted, that her 
mother and the iſſue of the marriage (and conſequently the 
Lady Price as being the only child of the marriage) were pur. 
chaſers in conſideration of the marriage and the mother's 
portion of 5000 J. That the limitation to the heirs of the body 
of Sir Thomas Powell by Elizabeth his firft wife, being by way 
of articles, muſt be the ſame as if it had been to the daughter;; 
for it could not be intended in favour of the ſons of that mar- 
riage, there being an expreſs limitation before to them ; and 


tho” if this had been in a ſettlement, there being a precedent 


limitation for life to Sir Thomas Poxvell, it would have been an 
eſtate-tail in him, and barrable by the common recovery, yet 
it was otherwiſe where it reſted upon articles; for in that caſe, 
an expreſs eſtate for life being limited to the huſband, (as here) 
ſuch expreſs eſtate excludes the raiſing or veſting of any dif- 
ferent eſtate in him, by virtue of any limitation to e heirs of 
his bedy; and ſo it was determined in the caſe of (a) Weſt and 
Erriſſey, which tho' adjudged in the exchequer contrary to what 
was now Jaboured for, yet that judgment was reverſed in the 
Houſe of Lords; likewiſe in the caſe of Trevor () and Trevor 
decreed firſt by Lord Chancellor Macclesfield, and afterwards 
affirmed in the Houſe of Lords, as alſo 2 Fern. 526. Lecnard 
verſus Earl of Suſſex, and White verſus Thornuborough, 2 Vern, 
702, It was admitted there was a prior limitatian in the articles 
to the heirs male of the body of Sir Thomas Powell by any wie, 
but this being by way of articles muſt have the ſame conſtruc- 
tion as if it had been to the /ons of Sir Thomas by any wife, and 
the ſubſequent limitation was to the heirs of the body of Sir 
Thomas Powell by Elizabeth his firft wife, ſo that the daughters 
by the firſt wife were then in view, their further advancement, 
upon the contingency of failure of iſſue male, in contempla- 
tion of the parties, and rhe benefit of ſuch contingency was 
to be an addition to their portion, and might well be intended 
to make it up equal to what their mother brought, which was 
5000 J. and though there was a portion of 3000 J. for one 
daughter, and 4000 J. for more daughters by the firſt mar- 
xiage, yet this was a proviſion which was to come to them in 


c 
* 


De Term. 8. Trin. 1729. 


all events, but then the daughters by the firſt marriage were to 
have the benefit of this contingency beſides, to have the land 
if there were no ſons, which would be ſome compenſation for 
the ſmallneſs of their portion. 

It was alſo admitted, that if the truſtees or ſecond wife had 
no notice of the articles made on the firſt marriage, then their 
being purchaſers without notice, would have been a bar to the 
plaintiff's claim by the articles, 

On the other fide it was ſaid and reſolved, that though here 
was notice of the marriage articles, yet the 3000 /. ſecured by 
the ſettlement on the ſecond marriage, was an actual ſatisfac- 
tion of all demands by theſe articles ; and though a limitation 
by articles to the heirs male of the marriage, after an expreſs 
eſtate ſor life to the father, ſhall be taken to mean a remainder 
to the firſt, . ſon, it does not follow, that ſuch a limitation 
to the heirs male of the body, muſt be equivalent to a remainder 
limited to daughters; eſpecially in this caſe, where they were 
poſtponed to the limitation to the heirs male of the body of Sir 
Thomas Powell by any wife, and where there was an expreſs 
pecuniary proviſion made for the daughters by the firſt wiſe, 
which was all the ſaid daughters were to depend upon; be- 
ſides, that ſons are of a different conſideration in equity from 
daughters, they being to ſupport the name of the family, which 
daughters do not; alſo in the general courſe of marriage 
ſettlements, daughters are provided for by pecuniary portions, 
and not by land ; that the legal eſtate being now in thoſe who 
claimed under the ſecond marriage ſettlement, and had an 
equal equity, it would be hard to take the benefit of the law 
from them, by raking into old ſtale articles, and diſturbing 
ſettlements made on valuable conſideration, as that in the 
preſent caſe was, where the parties had both the law and 
equity on their ſide. As to the caſe of Ve verſus Erriſſey, 
that, it was true, was adjudged in the Houſe of Lords con- 
trary to the decree made here in the exchequer ; yet if there 
ſhould be any difference betwixt that and the preſent caſc, there 
might be reaſon to lay hold of it : now there was this diverſity, 
in the caſe of Wet verſus Erriſſey no portion was provided for 
the daughters of the firſt marriage ; in the preſent caſe por- 
tions in all events are ſecured to ſuch daughters. In We/? ver- 
lus Erriſey, aſter the limitation in the articles to the heirs male 


of the body of the huſband and wiſe, wich xemainder to the 
| Ff4 heirs 


Diverſity be- 
twixt a limita- 
tion by marriage 
articles to the 
heirs of the body 
of the man and 
the heirs female 
of the body of 
the man; and 
ſons more fa- 
voured than 
daughters, 


[ 540 ] 
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heirs male of the body of the huſband by any wiſe, came the 
remainder to the heirs female of the body of the huſband by the firſt 
wife, 8c. ſo that the daughters were more immediately in the 
view and contemplation of the parties in that, than in the 
preſent caſe, ; 

Beſides which, it was obſervable (as Mr. Baron Comyns 
ſaid) that in the year 1693, when theſe articles were made, it 
was uſual to conſtrue a remainder to the heirs male of the body 
to mean and intend the firſt, &c. fon of the marriage; and if 
ſo, it would be reaſonable to interpret articles according to 
the time in which they were executed ; neither ought length 
of time to make any alteration in favour of the daughter by 
the firſt marriage, who had what was then thought and agreed 
upon to be a competent proviſion for her; that it was a ma- 


terial circumſtance in {avour of the ſecond marriage ſettle. 


ment, that three of the AZan/e/!s (relations to the firſt wife) 
were parties thereto ; from whence it ſeemed that by the ge- 
neral opinion of the relations of Sir Thomas Poweli's firſt 
wife, this 3ooo/. in all events was thought a ſufficient pro- 
viſion for Lady Price, the only daughter by the firſt marriage, 
which might reaſonably induce the court to think fo too. And 
by the ſame reafon Lady Price would come in for the 
eſtate, ſhe might have barred the ſecond wife of Sir Themas 
Pexvell of her jointure, it ſhe had been living, and likewiſe her 
daughters of their pecuniary portions, which would be veryhard, 

Wherefore it was decreed, that Lady Price was not intitled 
to the premiſſes in queſtion by virtue of the limitation in the 
firſt marriage articles, to the heirs of the body of Sir Thomas 
Peorvell by his ſirſt wife (1). 


— — — — — — — 


— — — <> 


(1 ) Vide 1 v. Eri, ante 249. Hart v. Middleburſt, 5 Atk. 371. 


Caſe 174. 


Lerd Chancellor 
KING. 


1 Eq. Ca. Ab, 
14. p!. 4+ 

In a bill purely 
for the diſcover- 
ing of a deed, or 
to have the deed 
delivered up, no 
need of annex- 


Whitchurch verſus Golding, 


PON a demurrer for not an nexing an affidavit, that the 

deed inquired after by the bill was not in the cuſtody 

of the plaintiſt, and upon debate of the matter, and looking 
into the caſes in 1 Chan. Caſes 11. (anonymus) and (a) 1 Fer, 
180. it was ruled by Lord Chancellor, that if a bill be brought 
only for diſcovery and delivering up of a deed or deeds, and 


ing an affidavit that the deed is loft ; ſecus if relief be praved generally, as to recover the money on 


"a bond. (2) 1 Vern, 247. 310, 1Cha'y a. 231. Sed 1 Verne 59, couita. 


high 
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which prays no other relief, there it is not neceſſary the plain- Watrenvsc 


tif ſhould annex an affidavit that he hath not the deed or deeds „ 
in his cuſtody; for it cannot be intended a man will bring a 
bill only for diſcovering or delivering up of that deed which 
he himſelf is poſſeſſed of ; but if the bill be for relief generally 
upon any deed or bond, as to recover the money upon the 
bond, or the profits of land under the deed, in this or the like 
caſe, there muſt be an aſſidavit annexed to the bill, that the 
deed is not in the plaintiffs cuſtody, becauſe ſuch a bill does 
by conſequence ſeek to transfer the juriſdiction from the com- 


mon law to the court of equity (1). 


And note, the very next day in the cafe of Saunders verſus [ 542 J 
Stephens, on demurrer to a bill for want of an athdavit annexed, 
that the deed was not in the plaintiff's cuſtody, the Lerd 
Chancellor gave the ſame rule, with the ſame diverſity (2). 


(i) Demurrer over-ruled. Reg. Lib. (2) And fo, Anon. 3 Alk. 17. Dar- 
B. 1728. fol. 422. by the name of mer v. Forteſcue, 3 Atk. 132. 
Whitavorth V. Golding. 


Tynt verſus Tynt. Caſe 175. 

. . 3 . At the Rolls, 

A Was appointed receiver of the plaintiff Sir Haſeuell A. is principal 
* Tyn!'s eſtate during his infancy, and B and C. were m————— 
the ſureties of A. all joining in a recognizance to the late — uot” 


Maſter of the Rolls (Sir John Trevor) to account yearly. Aras eas 

jointure his wiſe 
before marriage in ſome lands, without notice either to the wife or her friends of this recognizance, 
and deviſes his real and perſonal eftate to B. one of his ſureties, and dies. Firſt the perſona! eftate of 
A. the principal ſhall be applied towards this racognizance, then his land deviſed, the deviſee being 
a volunteer, next the paraphernalia of the wile of A. the principal, and laſtly the two ſureties ſhall 
contribute to make up the deficiency. 


There was 3ooo/. found in arrear in A."s hands, who, 
after giving this recognizance, ſettled a good part of his lands 
in jointure upon his wife before marriage, neither the wife nor 
her friends having notice of the recognizance when the ſet- 
tlement was made. A. the huſband, who was the receiver, 
by his will deviſed all his real and perſonal eſtate to B. one of 
his ſureties, making him his executor, and died; the plaintiff 
Sir Haſaell Tynt put the recognizance in ſuit, upon which the 
widow of A. the. receiver, who was the jointreſs, prayed that 
the perſonal eſtate of her huſband might be fir liable, and her 
b;na paraphernalia exempted 3 2dly, the land deviſed to B. the 

ſurcty ; 
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ſurety; and in the next place, the jointreſs being a pur- 
chaſer without notice, that the land of the other cognizor 
the ſurety ſhould go towards ſatisfaction of the recog. 


nizance. 
Maſter of the Rolli: It is plain, that all the perſonal eſtate 


of A. the principal cognizor ought to be firlt applied to ſatisfy 


this recognizance, then the land deviſed by A. to B. the ſurety, 
for ſuch deviſee is a volunteer, and the jointreſs a purchaſer; 
but as to the lands of the other cognizor the ſurety, they ought 
to be laſt applied, and the jointure mult be liable before theſe, 
for all the eſtate of the principal cognizor ought to be firſt 
ſubjeCted ; and tho' the jointreſs be a purchaſer, yet as ſhe 
claims under the grant of the principal cognizor, ſhe can 
only ſtand in his place, and be in no better caſe than he him- 


ſelf was, and it reaſonably and probably might be an induce. 


ment for the ſureties to be bound, that they ſaw the principal 
ſeiſcd and in poſſeſſion of ſo large a real eſtate, and the prin- 
cipal cognizor cannot by his own act, as againſt the ſurety, 
diſcharge any part of his real eſtate, which being liable at law, 
ought to be ſo in conſcience. 


Mr. Szliciter General. If the jointreſs pays off the cognize 
of the recognizance, and takes an aſſignment of it, then ſhe 
may extend it at law, and the ſurety ſhall have no remedy in 
equity againſt her, ſhe being a purchaſer without notice; for 
tho' the recognizance be a record, yet in equity the purchaſer 
is not bound to take notice of it. 


Cur: This is not the caſe ; for you neither have, nor are 
like to have, this aſſignment of the recognizance, it being 
made to the late Maſter of the Rollt, and the court will hardly 
direct an aſſignment of it to load a ſurety. But even at law, 
if the jointreſs ſhould get an aſſignment of the recognizance, 
and endeavour to load the ſureties, then they may have an 
auditd quereld, inſiſting that all the principal cognizor's land 
either in his own hands, or in the hands of any alienees, ought 
to be liable before any of the ſureties' lands be extended. And 
as to the b:na paraphernalia of the widow, tho' there be debts 
more than the perſonal eſtate will extend to pay, yet as theſe 


are liable only in favour of creditors, and not of the heir, nor 
of 
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of the (1) deviſee, who ſtands in the place of the heir, and ur . 
is heres fuctus; if the lands deviſed be ſufficient to pay the re- 
cognizance, the bona paraphernalia ſhall be enjoyed by the 
widow ; but if thoſe deviſed lands ſhould prove inſufficient, 
the bona paraphernalia muſt be ſubjeR before the ſuretiesꝰ lands 


ſhall be extended 2). 


Tyur. 


544 


—— HA 


(1) As againſt real aſſets deſcended, 
it ſeems, that upon the authority of 
Tipping v. Tipping, ante 1 vol. 730, the 
wife ſhall ſtand in the place of creditors 
for the amount of her = bernalia. 
$0 Snel/on v. Corbet, 3 Atk. 369. Gra- 
ham v. Londonderry, 3 Atk. 393. Sed 
quzre, as againſt real aſſets deviſed. In 
Probert v. Clifford, Ealter 1736. the 
wife's paraphernalia, together with the 
whole of the perſonal eſtate, having 
been exhauſted in payment of the 
huſband's debts, the queſtion was, 
whether the wife ſhould be permitted 
to ſtand in the place of the ſpecialty 
creditors, ſo as to receive a ſatisfaction 
for her paraphernalia out of the real 
eſtate, which the huſband had dewi/ed, 
(for it did not appear upon the plead- 
ings that any part of the real eſtate 
had been left to deſcend), Lord Hard- 
avicke ſaid, that the court had decreed 
ſatisfaction for parapbernalia out of 
real aſſets de/cended, as in Tipping v. Tip- 
ping, but that that caſe had gone a great 
way, for by the old law the wife's pa- 
raphernalia were abſolutely in the pow- 
er of the huſband during his life; and 
that, as the Court had not in any for- 
mer inſtance decreed the wife ſatis- 
faction for her paraphernalia out of real 


aſſets againſt a deviſee, he would not 
eſtabliſh the precedent; and by the 
decree his Lordſhip declared, that if 
the yn eſtate of the teſtator was 
not ſufficient for payment of the debts, 
ſuch deficiency was to be raiſed by ſale 
of the teſtator's real eſtate liable to the 
"A debts; and it was ordered 
that the Maſter ſhould inquire whe- 


ther any real aſſets of the teſtator de- 


ſecended on his heir; and if any ſuch, 
then that the ſame, or a ſufficient 


thereof ſhould be fold in the firft place, 


for payment of the debts ; and if that 
ſhould not be ſufficient, then that the 
deviſed e/tates, or a ſufficient part there- 
of ſhould be ſold for the ſame pur- 
poſe, and ſuch deviſed eſtates were to 
contribute in proportion: And as to 
the claim of the plaintiff (the wife) in 
reſpect of her paraphernalia, his Lord. 
ſhip declared, that ſhe was intitled to a 
ſatis faction for the ſame out of ſuch 
parts of the teſtator's real aſſets deſcend- 
ed upon his heir at law, as ſhould remain 
after payment of the debts. Reg. Lib. 
B. 1738. fol. 310. and Amb. 6. $. C. 
Sed vide contra Iucleden v. Northcote, 3 
Atk. 438. 
(2) Reg. Lib. B. 1728. fol. 478. 
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Caſe 176. Neal's Caſe. 
Lord Chaneellor 1 is WO fiſters of a lunatick petitioned for the cuſtody ol 


1 L her perſon. 'The petitioners were not the heir at law, 

— pl. 3. but a deceaſed brother's ſon was; the lunatick's eſtate con- 
objection 

that the com- fiſted of 7004. in money, and a freehold eſtate of 500. pe 

— _ annum for her life only; and a niece, a deceaſed ſiſter's daugh- 

fon is the next ter, put in a crols petition, recommending a third perſon to 


of kin to the lu- ; 
natick, and wil be committee, 


come in for a 
ſhare by the ſtatute of diſtribution, it being for the intereſt of the next of kin to prolong the lunatick'; 
life, whereby his perſonal eſtate will be increaſed, 


Objected againſt the two ſiſters, that there being a perſonal 
eſtate, they would be intitled to a diſtributive ſhare thercof 
within the ſtatute, for which reaſon being likely to gain by the 
death of the lunatick, they ought not to be the committees; 
fo that the perſon whom the niece recommended ought to have 
it rather than the ſiſters, | 


Mr. Seliciter General: There is not the ſame objection 
| againſt the next of kin of the lunatick, on account of the per- 
(s) See Judge ſonal eſtate, as there is againſt the heir (a) with regard to the 

Dormer's caſe, , 
ante, 262. real eſtate z for the perſonal eſtate may increaſe, and probably 
L545 J will by good management during the life of the lunatick; 
thus the longer the lunatick lives, it will be the better for the 
next of kin, conſequently it is for their intereſt to preſerve and 
prolong the lunatick's life, whereas the real eſtate cannot be 

increaſed +, 


And it appearing that the niece who had preferred the croſs 
petition, did recommend a neceſſitous man to be the commit- 
tee of the perſon, one who was a day-labourer and a mole- 
catcher, and had but a very mean cottage, with only one fire- 
place in the whole houſe, (which was an argument the nicce 


— 


+ The ſame diſtinction was taken by Lord Chancellor King, in a petition cx 
terte Ludlow, Mich. 1751. poſt. 638. 


did 
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did not care what became of her lunatick aunt) his Lordſhip NRAL“s caſe. 


nted the commitment of the perſon of the lunatick to her 
two liſters, and both parties agreed that the commitment of the 


eftate ſhould go to one Bean a neighbouring gentleman of a 
fair character, who was likely to manage it to the beſt ad- 


vantage. 


Ex parte Puleſton. Cale 177: 


A Took out a commiſſion of bankruptcy againſt B. and „ 


kept it for ſix months without doing aay thing upon , Eq. Ca. Ah. 


it, and then executed it, and B. thereupon was found a 228. pl. 3. 
One ſues out 2 


bankrupt. commiſſion of 
bankruptcy, and 


for ſix months keeps it, without doing any thing upon it; the court, for this reaſon only, ſuperſed- 
ed the commiſſion, though it was executed, and the trader found a bankrupt before any application 


to ſuperlede it, 


On a petition to ſuperſede this commiſſion, it was ſaid by 
A. in excuſe for his having kept the commiſſion ſo long by him 
without executing it, that he was not certain at firſt his proof 
was ſufficient to find B. a bankrupt, but it appeared after- 
wards there were good grounds for a commiſſion, and that B. 
was accordingly found a bankrupt. 


Lord Chancellor: It was very ill done in A. to keep the [ 546 ] 

commiſhon ſo long in his pocket, and unleſs, or until he had 
ſufficient proof of the bankruptcy, he ought not to Lave taken 
out the commithon, which, by having been kept ſo long in 
his pocket, may have been the means of drawing in multitudes 
of people to give credit to the bankrupt, and of furniſhing 
him with opportunities of defrauding many ; wherefore, for 
example ſake, let the commiſſion be ſuperſeded. 


And it being aid, that this would only bring a freſh ex- 
pence upon the bankrupt's eſtate, the charge of another com- 
miſſion, his Lord/bip replied, he would take care that the ſor- 
-_ commillton ſhould not be at the charge of the bankrupt's 

tes 


— 
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Caſe 178. 53 Ex parte Markland. 

Lord Chancellor | 

—— Ab. HH E new aſſignees under a commiſſion of bankruptey 
101. pl. 6. taken out againſt 7. S. petitioned that J. N. the daugh- 


— — ter and adminiſtratrix of J. D. who was the ſurvivor of the 


—— _ former aſſignees under the commiſſion, ſhould account before 
very much in- the commiſſioners for the effects of the bankrupt come to her 


1 hands, and an affidavit was made, that J. M. had confeſſed ſhe 


— believed, that her inteſtate the aſſignee kept the bankrupt's 
tioned that the money in a ſeparate bag, with a note in it, ſhewing it to be 
— of ſuch, and alſo, that the aſſignee left lands of inheritance de- 
might account ſcended to J. N. the heir, which would be aſſets by deſcent, 
— 5 to anſwer the covenant entered into by the aſſignee for him. 
having ſome of ſelf and his heirs, with the commiſhoners, duly to account for 
the bankrupt's - 5 

effeds in ſpecie the bankrupt's effects. 

in his hands; : 

but the adminiſtrator denying this upon oath, and ſwearing that there were debts by ſpecizlty be- 
yond the aſſets, the court thought this proper for a bill and not for a ſummary way of accounting be- 
fore commuſkoners. 


» [ 547 J Againſt the petition I urged, that this matter was not fit 
3 to be ended in a ſummary way, but that a bill would be ne- 
ceſſary to determine it; for that F. M. the heir and admini- 
= ſtratrix of the aſſignee had made an aſſidavit, that ſhe never 
J. confeſſed the aſſignee her father kept the bankrupt's money in 
| a ſeparate bag or place, nor did ſhe believe the fact to be ſo; 
that the aſſignee the father died indebted by ſpecialty, and 
otherwiſe, ſeveral thouſand pounds beyond all his aſſets ; that 
ſhe had paid ſome bonds, and actions were depending upon 
others, that it was in her election to prefer which of the ſpe- 
cialties ſhe pleaſed : and the commiſſioners were not proper to 
| determine in a ſummary way, whether the payments already 
made by the adminiſtratrix, or which ſhe ſhould make, were 
or would be good and legal; or if they ſhould make fuch de- 
termination, this could be no ways binding to the other cre- 
ditors ; therefore the order now defired, that the daughter and 
adminiſtratrix of the aſſignee ſhall account with the com- 
miſſioners, would be of no uſe, ſince the creditors might not- 
withſtanding bring their action, or bill in equity againſt the | 
faid daughter and adminiſtratrix. For which reaſons Lerd 
Chancellcr 
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Cancellor ordered the petition of the new aſſignees to be diſ- | 


miſſed, and directed them to bring their bill. 


Deſbody ver/us Boyville. 


P ETER Boyville by will gave to his executors ſome South- 
ſea ſtock and annuities, in truſt to apply the dividends 
thereof, for the maintenance of the plaintiff his grandaughter, 
until ſhe ſhould attain “ the age of twenty-one, or be mar- 
ried; and to the intent that they ſhould transfer the ſaid flock and 
anuuities to the plaintiff when ſbe ſhould attain the age of twenty- 
me, or be married with the conſent A. and B. But that in caſe 
ſhe ſhould marry without the conſent of A. and B. the executors 
to pay her the dividends during her life, and after her death 
transfer the ſaid ſtock and annuities to her children, and if ſhe 
died without iſſue, then to go over. 


$47 


Ex parte 
MaAzxLAN®. 


Caſe 179. 
Lord Chancellor 
KinxG. 

2 Eq. Ca. Ab. 
365. pl. 20. 
One by will 
gives a legacy 
to a daughter to 
be paid to her 
when ſhe could 
attain twenty- 
one, or be mare 
ried with the 
cooſent af his 
executors z 
proviſo, that if 
the daughter 
marries without 
the conſent of 
the executors, 


the legacy to go over z this condition, tho“ general, muſt yet be intended, if ſhe marries under 


twenty-one ſans conſent of the executors ; and on the daughter's coming to twen 


will decree the legacy to hers 


The plaintiff having attained twenty-one, brought her bill 
to have the ſtock and annuities transferred to her, which was 
oppoſed by the remainder-man, who inſiſted, that in regard 
the plaintiff was not married, and if ſhe married without the 
conſent of A. and B. (which poſſibly might happen to be the 
caſe) then ſhe was only to have the dividends for her life 
therefore the ſtock and annuities ought not to be abſolutely 
relted in her, 


Lerd Chancellar was of opinion, that the plaintiff having 
attained twenty-one, ſhe had an abſolute intereſt veſted in her, 
and the teſtator having expreſsly directed that the ſtock and 
annuities ſhould be transferred to her when ſhe was twenty- 
one, the condition annexed to her marriage muſt be reſtrained 
to her marriage before twenty-one ; for if the ſtock and an- 
nuities were transferred to the plaintiff at twenty-one (as 
the will ſaid they ought to be) the executors, in caſe ſhe ſhould 
afterwards marry without the conſent of A. and B. could not 
aſter her death transfer the ſtock to her children, or if no 
ſue, to the remainder- man; from whence it was plain that 
the teſtator could not intend there ſhould be any forfeiture, 
but only in caſe the plaintiff ſhould have married without con- 

ſent 


ty-one, the court 
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not on motion 
or petition or- 
der an infant 


truſtee to con- 


vey, unleſs the 
truſt appear in 
writing, but 

In ſuch caſe will 
leave the ceſt ui 
que truſt to get 
a decree by bill, 


Ren > ſent under twenty-one ; and therefore the ſtock and annuities 
were decreed to be transferred to the plaintiff (1), 
(1) Reg. Lib. A. 1728. fol. 396. 

[ 549 ] Ex parte Vernon. 

_ Cale 180. | | 
| Lord Chancellor P ON a reference by the court to a Maſter, to examine 

KINO. 

ARR whether an infant was a bare truſtee, and ſo to be or- 
— pl.gqQ dered to aſſign over the eſtate within the late act of 7 Ame, 

he court will The Maſter reported, that the father from whom 


cap. 19. 
the eſtate deſcended to the infant, had frequently acknowledged 
he was only a bare truſtee, and proof was read, that the pur- 
chaſe- money was paid by Mr. Vernon, who deviſed the eſtate 
to the petitioner, but the receipt in writing had been given to 
the infant's father; that the cefui que truft and thoſe under 
him had been all along in the poſſeſſion of the writings and of 
the eſtate, which was 40 f. per annum, being a burgage-houſe 
in Whitchurch in Hampſhire. 


Lord Chanceller : J am ſatisfied that this is but a truſt ; a re- 
ſulting truſt, by reaſon of the payment of the money by Mr. 
Vernon the teſtator; and as it is an eſtate of ſmall value, and I 
hear it now ſaid, that I have made the like order heretofore, 
for ſuch a conveyance of a burgage-houſe in the ſame borough 
from Mr, Vernon's truſtee, I-will in this caſe alſo, make an 
order (1) that the infant ſhall convey, fince a decree will colt 


the value of the fee- ſimple of the burgage-houſe in queſtion : 
however, where there is no declaration of truſt in writing, l 


ſhall for the future leave the ceflus que truſt to bring his bill 
and have a decree againſt the infant to convey, becauſe theſe 
orders for an infant truſtee to convey, ought to be in + the 


plaineſt caſes, and not in ſuch as are ſubject to the diſputes, 


which truſts without writing may be liable to. 


— 


i 


+ So held alſo by Lord Talbot, in the caſe of Goodwyn v. Lifter, 7 November 
3735+ poll. 3 vol. 387. 


(1) Reg. Lib. B. 1728, fol. 423. 
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Walker ver/us Meager. 


4 B. made his will beginning it thus: As to ſuch eſfects 


whereof God has appointed me ſteward, I charge the 
fame with the payment of all ſuch debts as I. ſhall owe at my death, 
and alſo with the ſeveral legacies herein after bequeathed ; and after 
giving ſeveral legacies, he deviſed ſome copyhold lands which 
he had ſurrendered to the uſe of his will to his cg ſon amd his 
heirs, ſubject to, and charged with all his juft debts, and the ſeveral 
legacies therein before bequeathed, and made his ſaid fon executor, 
who proved the will and died. Upon a bill brought by the 
creditors againſt the repreſentatives of the ſon, an account of 
aſſets was decreed, and all further directions reſerved until 
after the account taken. 


Now coming on, upon the Maſter's report, it appeared, 
that great part of the perſonal eſtate had been waſted by the 
executor, and the reſt applied in the payment of ſome debts ; 
and that the copyhold had been ſold to pay off a mortgage 
made thereof by the teſtator, and the remainder of the money 
arifng by the ſale was not ſuſſicient to pay the reſt of the debts 
and legacies, 


The queſtion was, whether the creditors ſhould have a pre- 
ference, and be firſt paid out of the monies ariſing by the ſale 
before the legatees, or whether the creditors and legatees 
ſhould be paid puri paſſu ? 


It was inſiſted for the creditors, that the teſtator in the be- 
giuning of his will, ſeemed to declare his intention, that his 
debts ſhould be firſt paid, the words and alſo importing, that 
after his debts paid, the eſtate ſhould be further charged with 


his legacies. 


But to this it was anſwered, that the words imported no- 
thing more in the natural conſtruction of them, than the 
teſtator's meaning, that his eſtate ſhould be charged both 
wich his debts and legacies ; and tho' the debts were firſt men- 
tioned, yet that would not give them a. preference ; for if ſo, 
the firſt legacy in a will muſt be firſt paid, then the ſecond, 
and ſo on, 

Vol. II. 
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Caſe 181. 
Lord Chancellor 


KING. 


Moſ. 204+ 
Where there is 
a deviſe of lands 
to executors to 
pay debts and 
legacies z the 
debts to be firſt 
paid ; for this 
being legal aſ- 
ſets, payment 
muſt be in a 
courſe of admi- 
niſtr.tion ; ſecus 
in caſe of a bare 
truſt co pay debt 
and legacics, 
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_ _— Further it was ſaid, that where an eſtate is charged with 
debts and legacies, equity would give the preference to the 
debts, it being reaſonable to ſuppoſe a man intended to be juſt, 
before he was bountiful, for which was cited 2 Fern. 405. as 
alſo the caſe of Petre verſus Bruen in Lord Harcourt's time, 
which was thus : a man before the ſtatute of fraudulent de. 
viſes, deviſcd a freehold eſtate to his ſecond ſon and his heirs, 
ſubject to the payment of his debts, and a legacy of 5091. 
And the queſtion being, whether the debts ſhould be preferred 
to the legacy, Lord Harcourt ſaid he would expound the teſta- 
tor's meaning to be what it ought to be, to pay his debts be- 
fore he was charitable, and in conſequence thereof decreed 

| the debts to be firſt paid. Now there was no difference be- 

8 twixt that and the preſent caſe, for as here the copyhold was 

not liable to pay the debts otherwiſe than by the will, ſo nei- 

ther was the frechold deviſed Fefore the ſtatute of ſraudulcnt 

deviſes, unleſs made fo by the will. Beſides, what made the 

preſent caſe ſtronger in favour of the creditors, was, that the 

deviſe being to the executor, the money would become legal 

, aſſets and ought to be applied, as all other legal aſſets, in a 
| courſe of adminiſtration. 


[ 552 } To which it was replied on behalf of the legatees, that the 
copyhold eſtate not being liable at law to pay the teſtator's 
debts, it was a bounty in the teſtator to make it ſo; where- 
fore the creditors were really in nature of legatees ; and there 
being no expreſs preference given to them by the will, they 
ought in equity to be paid-equally with the legatees, 


Lord Chancelley : The words [and alſo] are not material, but 
what is moſt material in this caſe is, that the deviſe is to the 
executor, which muſt be taken to be a deviſe to him to enable 
him to pay the teſtator's debts and legacies, and this is aſſets; 
and whether legal or cquitable aſſets, it is the ſame thing ; for 
equitable ailets in the hands of the executor (1) mult be ap- 
plied as legal aſſets are, firſt to pay debts, and then legacies; 
indeed if this were a bare + truſt to pay debts and legacies, it 


— 


—— 


+ 2uere autem, Whether it is not now the practice, in caſe of a truſt for pay- 
ment of debts and legacies, to prefer the former; and ſee the caſe of Greazs 


verſus Powell, 2 Vern. 248. (2) 


(1) Vide Deg v. Deg, ante 416. (2) So, Bradgate v. Ridlington, Mol. 56. 
might 
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might be otherwiſe, and the legatees might then have a right 
to be paid equally ; but this is not the caſe here. 


Decree the unſatisfied creditors to be paid out of the re- 
mainder of the money ariſing by ſale of the copyhold eſtate in 


the firſt place (1). 


K 


S52 


Waters v. 
Mae. 


— 


— 


(1) Reg. Lib. B. 1722. fol. 274. and 1728. fol. 265, 


Crompton & al' verſus Sale & al. 


HOMAS Boddington by will, dated the 2oth of Auguſt 

1726. gave to his ſiſter the defendant Mary Potter an an- 
nuity of 10/. payable quarterly during her life, clear of all 
taxes, and to his niece Elizabeth Potter, daughter of his ſiſter 
Mary Potter, an annuity of 5 J. to be paid quarterly during 
her life, and to his niece the defendant Martha Nicholls an an- 
nuity of 10 J. and to her daughter E/;zabeth an annuity of 5 /. 
the ſaid annuities to be paid them quarterly during their re- 
ſpective lives, and gave to his niece the defendant Martha 
Dimmock an annuity of -10/, and to her daughter Elizabeth 
Dimmock an annuity of 5 J. the fame to be paid quarterly to 
the ſaid Marta and Elizabeth Dimmeck during their reſpective 
lives, and directed that all the before-mentioned annuities 
ſhould be paid by his wife Elizabeth Baddington out of his per- 
ſonal eſtate tax free, and made his wife ſole executrix and re- 
liduary legatee. 


C553] 
Caſe 182, 


Lord Chancellor 
K1nxs. 
2 Eq. Ca. Ab, 
20 f. pl. 9. 
Huſband by will 
gives an annuity 
of 10] pe an- 
num to his niece 
A. an annuity 
of 10 l. per 
annum to his 
niece B. and 
makes his wife 
executrixz the 
wife by will 
gives 10 l. per 
annum annuity 
to the ſaid A. 
and 101. per 
annum to the 
ſaid B. to be- 
gin upon the 
contingencies of 
their ſurviving 
their reſpective 
mothers; theſe 


muſt be intended additional annuities, and not in ſatisfaction of thoſe given by the huſband's will; 
ſ» though not given upon ſuch contingencies, and greater in point of duration, yet if not expreſſed 
by the wife to be in ſatisfaQtion of the annuities given by the huſband's will, the court will allow 


them the annuities given by both wills, 


Elizabeth Boddington the teſtator's widow, afterwards made 
her will, dated the 6th of April 1728. thereby giving to the 
defendant Elizabeth Potter, daughter of the ſaid Mary Potter, 


an annuity of 5 J. to be paid quarterly, to hold to her and her 


heirs for ever, in caſe ſbe ſhould ſurvive her mother Mary Potter, 
and not etherwiſe ; and gave to the ſaid Elizabeth Nichells, ſe- 
cond daughter of her niece Martha Nicholls an annuity of 5 /. 
to be paid her quarterly, free from taxes, to hold to her and 
her heirs for ever, in caſe the ſaid Elizabeth Nicholls ſhould ſur- 
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vive the teftatrix's iter Mary Potter, to her niece the deſendant 
Martha Dimmock an annuity of 10/7. to hold to her and her 
heirs for ever, and to her daughter the defendant El. Dim. 
mock an annuity of 51. to hold to her and her heirs for ever; all 
the ſaid annuities to be paid quarterly at Lady-day, Mid ummer, 
M:chaelmas, and Chriſtmas ; and the payments to begin at ſuch 
of the ſaid quarter-days as ſhould firſt happen next after her 
deceaſe; and directed that all the ſaid annuities ſhould be 
charged upon and paid out of her perſonal eſtate by the de- 
fendant Fohn Norman, until a purchaſe could be made for the 
more ſure payment thereof, and the teſtatrix directed that 
Fohn Norman ſhould lay out the ſum of 1000 J. or ſuch other 
ſum of money as ſhould be ſufficient to make a purchaſe of 
ſome freehold lands of inheritance within 50 miles of Lenden, 


and ſettle the ſame for the more ſure payment of all theſe an- 


nuities, which lands ſhould only be ſubject to the payment 
thereof ; but if any of the rents remained, ſuch ſurplus ſhould 
be yearly divided among the annuitants in proportion to their 
reſpective annuities, and appointed John Norman ſole truſtee 
to pay them during his life, and ſuch other perſon or perſons 
and their heirs, as he ſhould appoint truſtee or truſtees 
to pay the ſame after his death, and to receive the rent of the 
eſtates ſo to be purchaſed for that purpoſe. 

The queſtion was, whether the annuities given by the will 
of Elizabeth Boddington to Elizabeth Potter, Elizabeth Nicholls, 
Martha Dimmock, and Elizabeth Dimmock, ſhould be taken as 
a ſatisfaction of the like annuities given to them by the will of 
Themas Boddington, (they being bequeathed by her who having 
her huſband's perſonal eſtate, was become a debtor in reſpect 
thereof, and conſequently might intend the legacies in ſatis- 
faction of ſuch debt) or whether they ſhould have the ſeveral 
annuities given to them by both the wills ? 

Lord Chancellor: I/, As to the annuities given by the will 
of Elizabeth Boddington to the defendant Elizabeth Potter and 
Elizabeth Nichells, theſe being given upon the contingencics 
of their ſurviving their reſpective mothers, there can be no 
pretence to ſay they ſhall be a ſatisfaction of the annuities 
given them abſolutely by the teſtator Thomas Boddington's will, 


2dly, As to the annuities given to the defendants 1ſar/”a 
and Elizabeth Dimmeck by the will of the teſtatrix, altho they 


be of tlie fame yearly value, and greater in point of duration 
6 than 
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han thoſe given by the teſtator's will, yet as ſhe has not de- Con ve 
:lared, that the one ſhall be a ſatisfaction for the other, I ſee 
no reaſon why it may not be ſuppoſed the teſtatrix intended to 

be kind as well as juſt to her huſband's relations, and to make 

an addition to what he had given them. 


Wherefore decree (1) that the defendants Martha and Eli- 
zabeth Dimmeck ſhall have the ſeveral annuities given them 
by both wills, and that the other defendants Elizabeth Potter 
and Elizabeth Nicholls, beſides what is given them by the teſ- 
tator, ſhall alſo have the annuities given them by the will of 
the teſtatrix, if they ſurvive their reſpective mothers (2). 


—— — 8 


(1) Reg. Lib. A. 1788. fol. 481, by Sewell, 3 Atk. 96. Serd v. Bradford, 
the name of Crompton v. Dymocł. 1 Vez. gol. Barret v. B-ckford, 1 Vez. 

(2) Vide Duffield v. Smith, 2 Vern. 519. Attorney General v. Hird, 1 Bro. 
258. Chidley v. Lee, Pre Cha. 228. Cha. Rep. 170. Duke of Somer/et, v. 
Mackdo:vell v. Halfpenny, 2 Vern. 484. Ducheſs of Somerſet, 1 Bro. Cha. Rep, 
Daviſon v. Goddard, Gilb. Rep. 63. zog. (note). Hanbury v. Handy, 
Meredith v. Wynn, Pre, Cha. 314. Ne 2 Bro, Cha, Rep. 352. 529. 
v. Friant, 2 Atk. 521. Clarke V, 
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Caſe 183. Hawkins verſus Crook. 


At the Rolls. 

* 294: An. Eh HIS bill was brought by Thomas Hawkins brother and 
17h, pl 4. a heir of John Hawkins, to ſet aſide his brother's will 
—— -> wif dated the 1ſt of December 1727, whereby the teſtator had de- 
os Jong i _—_ viſed his real and perſonal eſtate to the defendant Faphet Crook, 
formetls the charging the ſame with ſome legacies and charities ; the bill 
pracice to put ſuggeſted, that the defendant had obtained this will by fraud 
the plaintiff to g # 

make proof of and impoſition. 


the ſubitance of 
the bill though the defendant ſtood out to the laſt proteſs, But latterly the practice has been, that if 


the defendant appears to a bill and lands out in contempt to a ſequeſtration, the cauſe is ſet down 
to be heard, and the record of the bil! produced and taken pro confeſſo ; but if time be given to 2 de- 
fendant to anſwer, though after the ſequeſtration, and thuugh the anſwer be reported inſufficient, yet 


the bill hall not be taken pro confeilo. 

The defendant Crook having appeared to the bill, ſtood in 
contempt to a ſequeſtration for not anſwering ; whereupon the 
plaintiff obtained an order for ſetting down the cauſe, to the 
intent the bill might be taken pro confeſs; but the defendant 
having procured an order for putting off the cauſe for ſome 
few days, in the mean time put in an anſwer, to which the 

| plaintiff took above twenty exceptions, aad the anſwer being 
L 557 ] reported inſufficient as to moſt of theſe, the plaintiff ſerved 
the defendant with. a /bpzna for a better anſwer ; whereupon 

the defendant put in a ſecond anſwer, which was alſo reported 
inſuthcient in near twenty exceptions ; eighteen of which were 

in relation to letters written by the defendant to the teſtator 
Hatotius, the bill praying a diſcovery, whether the defendant 

did write ſuch letters : and theſe being in the hands of the 
plaintiff 's clerk in court, and the defendant ( having been all 

along from the time of exhibiting the bill in the priſon of 

B. R. upon account of a criminal proſecution) applicd to the 
plaintiff's clerk in court, offering him a guinea, to bring the 


letters to him in the King's Bench priſon, that he might be en- 
| abled 
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abled to anſwer concerning them, and alſo petitioned the H 


Maſter of the Rolls that the plaintiff's clerk in court might at- 
tend the defendant in the priſen of B. R. ſuggeſting in his 
petition, that he could not otherwiſe put in a full anſwer. 


But this being only two days before the cauſe was to come 
on, in order to take the bill pro cone, and after two inſuſſi- 
cient anſwers, the Miſter of the Rolls took it to be for delay 
only, and refuſed the petition z whereupon the defendant put 
in a third anſwer, ſetting forth that he could not anſwer poſi- 
tively as to theſe ſeveral letters, having had no opportunity of 
ſeeing them, but that he did believe he wrote ſuch letters, and 
alſo anſwered the other two exceptions. 'This anſwer was put 
in on the Saturday, and the cauſe came on the Monday follow- 
ing, when I moved that the defendant might have farther 
time to anſwer, 


Becauſe, 1%, The practice of taking a bill pro confeſs is not 
of long ſtanding, the ancient way being, to put the plaintiff to 
make proof of the ſubſtance of the bill, tho' the defendant had 
flood out to the laſt proceſs, a ſequeſtration. 1 Vern. 224. 
Sir Fames Fohnſon verſus Deſininere. In 1 Vern. 247. Gibſon v. 
Scevington, the court appeared to be in doubt, whether it 
ſhould grant ſuch an order; and indeed the conſequence of it 
was extraordinary, to take every thing pro confeſs which the 
fruitful fancy of a counſel could invent, ſuggeſt, or put into a 
bill, and make all paſs for truth. 24ly, The reaſon of this 
order muſt be, that the defendant appearing and refuſing to 
put in any anſwer at all, the plaintiff is by that means inca- 
pable of joining iſſue, and deprived of the opportunity of exa- 
mining any witneſs z whereas when the defendant puts in an 
anſwer, tho? it be inſuſficient, yet the plaintiff has it then in 
his power to reply, and prove his whole bill, conſequently is 
not without remedy. 3dly, There can be no precedent pro- 
duced for this; and what makes the preſent caſe ſtill the 
harder is, that by this order, not only what had not been 
anſwered would be taken pro confeſs, but even ſuch part as was 
ſufficiently anſwered ; and it ſeemed very ſtrange, when the 
Mafler ſaid the defendant had anſwered all the bill, except ſuch 
a part of it, and the plaintiff acquieſced under ſuch report, that 
the court ſhould now be deſired to look upon that as confeſſed, 
which the defendaut in ſact upon his oath had well and ſuſſi- 
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ciently denied. 4th/y, This was ftranger yet, when all the 
parts of the bill which contained any charge of fraud had 
been denied, and only ſome letters not anſwered to, which the 
defendant being a priſoner could not ſee nor have acceſs to, 
though the ſame had been left in the hands of the plaintiff's 
clerk in court. 


On the other ſide it was ſaid, that this order for taking the 
bill pro confeſſ was uſual, when no anſwer was put in, and an 
inſufficient anſwer being as no anſwer, the order was there, 
fore regular ; that though the court had afterwards indulged 
the defendant in giving him farther time, yet he having made 
an ill uſe of ſuch indulgence, deſerved no favour; and it was 
no anſwer to ſay, that by an inſufficient anſwer the plaintiff is 
put into a condition to examine his witneſſes, and prove his 
whole bill, fince the juſtice of this court was not thereby ſatis. 
fied z for the plaintiff was intitled to have a diſcovery from the 
defendant, and (it might be) of ſuch facts as could not be 
otherwiſe proved by the plaintiff; therefore it was juſt to lay 
in this, as well as in other reſpects, that an inſufficient anſwer 
was no anſwer, 'That farther, this method of equity in 
taking a bill pro confiſſi was conſonant to the rule and practice 
of courts at law, where, if the defendant makes default by nihi/ 
dicit, judgment is immediately given in debt, or in all caſes, 
where the thing demanded is certain; but where the matter 
ſued for conſiſts in damages, a judgment interlocutory is given, 
after which a writ of enquiry goes to aſcertain the damages, 
and then follows the judgment final. 


Whereupon, altho? no precedent was cited in the caſe, the 
bill was in part read, and his Honor the AH of the Ralls 
pronounced his final decree, for the defendant to account for 
the rents and profits received by him, that there ſhould be a 
perpetual injunction, and a reconveyance. 


But an appeal (a) being brought from this decree before 
Lord Chancellor King, his Lordſhip (1) diftered in opinion, 
_ obſerving 


— 


(1) „His Lordſhip is of opinion and * cg againſt the ſaid defencant 
4% doth declare. that the matter of the ** C7004 for want of an anſwer, becauſe 
« {ajd plaintiffs bill in this caſe cannot, * it appears by the records of this court, 
« and theretore is not to be decreed pro that the ſaid detcndant hath, by leave 
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obſerving that though in this caſe there was an order for a ſes 1 — _ | 
queſtration before any anſwer put in, yet the court would con- l 
fder how matters ſtood when the decree to take the bill pro con- 
ji was made 3 it was ſufficient there was at that time an 
anſwer put in, and that it was an anſwer, plainly appeared, nay 
had been admitted to be ſo, even by the plaintiff himſelf, when 
he ſued out proceſs for a better, ſince it could not, with any 
propriety of ſpeech, be called a better anſwer, unleſs there was 
[me anſaver put in before. That here was alſo a third anſwer, 
which muſt be admitted to be a full one, becauſe not referred 
for inſufficiency. Now he could not (he ſaid) recogcile it to 
reaſon or common ſenſe, that a defendant ſhould be ſaid to 
confeſs the whole bill to be true, when it appeared by the 
Maſter's report, (which was a record of the ſame court) that 1 
he had anſwered the greateſt part of it, and when the plaintiff 

himſelf had taken the firſt anſwer to he an anſwer in part, by 

ſerving the defendant with proceſs to put in a better. 


Wherefore the decree at the Rolls for taking the bill pro con- 
ib was reverſed. 
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* of this court, put in an anſwer to the 
aid plaiatiff's bill, which was accept- 
"ed as an anſwer thereto, by the plain- 
« tif's putting in exceptions to the ſaid 
* anſwer, and receiving the cuſts of ſuch 
« inſufficient anſwer and taking out a 
« /ubpena for the ſaid defendant to put 
in a better anſwer, and the ſaid de- 
« fendant afterwards put in two other 
*« anſwers to the ſaid plaintiff's bill, and 
although the two firſt of the ſaid an- 
* {wers were inſufficient in ſeveral points, 
yet the ſaid defendant Croot, nath 
* thereby denied ſeveral material parts 
in the ſaid plaintiffs bill, therefore 
his Lordſhip conceived that the ſaid 
* defendant Crook cannot in this caſe be 
* ſaid either to put in no anſwer to the 
* ſaid bill, or be preſumed to confeſs 
'* the {aid plaintiff's bill, for that in ſe- 
F yeral material parts thereof he hath 


« by his anſwer denied the ſame, and 
« eſpecially as his laſt anſwer is un- 
« excepted to, and that if ſuch decree 
pro confe/o were made, it would not- 
% withſtanding his ſaid anſwer put in 
& as aforeſaid, bar him of all manner 
*« of defence againſt the ſaid plaintiff's 
„ bill ; and doth therefore order that 
the ſaid decree_for taking the ſaid 
« plaintiff's bill pro confefſo be diſcharg- 
« ed, and that the partes be at liberty 
to proceed in this cauſe on the ſaid 
„ bill and anſwers according to the 
** courſe of the court.” Reg. Lib. 
A. 1729. fol. 459. Sed vide Lord 
Hardwick-'s obſervations on, and objec- 
tions to, this caſe in Davis v. Davis. 
2 Ark. 21. Lach Abergavenny v. Lady 
Abergavenny, 2 Eq. Ca. Ab. 179. 
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Caſe 184. Proud * Turner. 


Lord Chancellor 
38 . Father had ſeveral children, and in his life-time advanced 
25 pl. bh. in part one of them. The child thus advanced in part 


wances one of died in his father's life-time, leaving iffue, afterwards the 


— — 2 ſather died inteſtate, poſſeſſed of a confiderable perſonal eſtate, 


<þild dies leav- the iſſue of the dead child mult bring into hotchpot what their 


— 4 father received in part of advancement, as he, if living, muſt 


Imieftate ; the have done, in regard the iſſue ſtands in the place and ſtead of 


— the fathey, claims under him, and cannot be in a better con- 


— 2 dition than their father, if living, would have been, and had 


Into hotchpot claimed his diſtributive ſhare. Admitted by Mr. Salicitor 


2 Talbot of counſel for the children of the deceaſed child. 


ed, 


3 = Mary Goodall an infant & aP Plaintiffs; 
e 185. 
Lord Chancellor Charles Harris & al Defendants. 


Kins. 


Sg 26 n Goodall yeoman being ſeiſed in fee of a real eſtate 
Une of the of 36 J. per annum, and pollefied of a perſonal eſtate of 


rg a 4501. by will dated 25th January 1723. geviſed all his real 


1 _ ears and perſonal eſtate to his daughter, with a deviſe over, in caſe 
38 — the daughter died before twenty-one or marriage, and made 
tchool, and the defendant Charles Harris, Cowper, and Treacle, guardians 
marries her to 

kis own ſon, to his ſaid daughter, deſiring them to take care of the infant 
who ny dat and of her eſtate during her minority; and the teſtator dying 
— _ FS in April 1725, adminiſtration was granted to the guardians 
euce the giri ia during the minority of the daughter. 


court, and then 
committed her to the other guardian, ordering an information to be brought againſt the guardian 


who married the ward to her diſparagement ; but held this to be no contempt, the ward not being 
under the immediate cart of the court. 


Cooper, one of the guardians, educated the daughter under 
him while he lived; but he dying in May laſt, ſhe was placed 
at a boarding ſchool at Sah/bury by the ſurviving guardians, 
and afterwards the defendant Harris, one of the guardians 
taking the infant from the boarding ſchool, married her (be- 
ing then of the age of nine years and three months) to his own 
Fes Francis Harris, who had no eſtate, and was an apprentice 


to a peruke-maker. 
3 Lord 


De Term. 8. Mich: :lis, 1729. 


Lird Chancellor on motion ordered Harris the guardian to 
bring into court this infant whom he had married to his ſon, 
and that he, his ſon, and the infant ſhould attend, who ac- 


cordingly all attending, 

Mr. Verney moved, that tho? the defendant Harris was a teſ- 
tamentary guardian, yet having in ſo perfidious a manner broken 
his truſt, and married his ward to his own ſon who was worth 
nothing, the Court of Chancery, the guardian of all infants, and 
which had a ſuperintendency and cognizance of all truſts, 


ought to commit this perfidious guardian, and not ſuffer the 


- girl, now but nine years and three months old, to continue to 
cohabit with her huſband, who having no eſtate ought not to 
be indulged with opportunities of inveigling her, and prevent- 
ing her from diſagreeing to the marriage when ſhe ſhould 
come to the age of twelve years, which it would be for her 
intereſt to do; and therefore it was prayed, that the court 
would commit the cuſtody to any other perſon, it being 
doubted whether the other guardian, who was in Wiltſhire, 
would take her, and it was not proper to intruſt this guardian 
any longer with the cuſtody of the infant, 


Lord Chancellor: The infant girl never having been under 
the care of the court, nor committed by the court to the 
cuſtody of the defendant Harris, I do not think this (a) an 
immediate contempt of the court; but then it is a very ill 
thing in the guardian to marry this child to his own ſon, and 
puniſhable by an information; and I will have this guardian 


bound over with ſureties to be taken by the Mafter, to appear 


and anſwer to an information to be exhibited by the Attorney 
General againſt him. 


As to the child let her be delivered over by this knaviſh 
guardian to the other guardian Treacle, but he being at preſent 


in the country, the child ſhall be placed with the plaintiff's 
clerk in court, to be by him delivered to Treacle, who (itis to 
be preſumed) will act, as he has not yet renounced the guar- 
anſhip ;; and let it be done this afternoon, otherwife Harris 
the guardian to ſtand committed (1). 
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(a) Vide ante 
117. Mr. Juſt. 
Eyre v. Lady 
Shafteſbury. 


(1) Reg. Lib. A. 1729, fol. 27. 
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Caſe 186. 
Lord Chancellor 


K1nGs. 

Maſter of the 
Rolls. 

2 Eq. Ca. Ab. 


736. pl. 2. 
A witneſs ex- 


amined at a for- 


mer trial of an 
ziſue betwixt 
the ſame par- 
ties, and who 
has been exa- 
mined in the 
cauſe, in caſe 
he dies, not 
only his depo» 
n tions may be 
read, but what 
he ſwore at the 
former trial may 
be given in evi- 
dente. 


5640 


DE 
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Coker verſus Farewell. 


N the hearing of this cauſe, the Lord Chancellor directed 
an iſſue to be tried at the then next aſſizes at Dorcheſter, 
whether by the general words of the deed in queſtion, the 
lands in queſtion were intended to paſs z whereupon at the 
trial, and which was by a ſpecial jury, a verdict paſſed for the 
plaintiff; but upon a motion for a new trial, it being ſent by 
the Lord Chancellor to the Judge to certify, whether this was 
proper to be tried again, Mr. Juſtice Price did certify, © that 
« evidence was given on both ſides, and that he ſhould have 
&« thought this caſe proper to be tried again, but that one of 
« the witneſſes examined for the plaintiff was ſince dead, by 
« means whereof the plaintiff might ſuffer on ſuch new trial, 


« and that therefore he rather inclined againſt any new 
46 trial.“ 


After which certiſicate, there was another motion for a new 
trial; and the Maſter of the Rollt being preſent in court, and his 
Lordſhip deſiring his thoughts on this matter, his Honor ſaid, 
the only objection to the new trial, appeared to be the death 
of the witneſs, and though it had been ſaid, that the weight of 
a living witneſs would be greater than depoſitions, yet it was 
his opinion, that ſince this witneſs had been examined in the 
cauſe, and was dead, the depoſitions might be read ; alſo, as 
the teſtimony which the witneſs had given at the former trial, 
might be given again in evidence againſt the ſame parties, he 
ſhould rather think, that the other ſide had ſuffered by the 
death of the witneſs, ſince they had thereby loſt the advantage 
of croſs-examining, And the court ordered a new trial to be 
had at the bar of the Common Pleas, where, after a very long 
evidence on both ſides, the jury found a verdict for the de- 
fendant, which was contrary to the former verdict, 1 
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And now a trial was again moved for; upon which it being =—_ _ 
ſent back to the Judges of C. B. to know whether this cauſe 


Afterwards another application was made for a new trial, 
when it was inſiſted, that this matter relating to an mherit- 
ance, it would be very hard to have the right determined by 
one trial, though at bar, and divers caſes were cited, where 
new trials were granted after a trial at (a) bar; and this 2 
ought the rather to be done in the preſent caſe, where there Leighton, old. 
had been verdict againſt verdict, and conſequently the matter * 
ſeemed to be left at large. 


But the Chancellor and the Mafter of the Rolls denied a new 
trial; ſaying, otherwiſe there would be no end of ſuits ; that a 
trial at bar, where more time might be allowed, and the party [ 365 J 
was put to more expence, was of greater weight than one by 
"4 prius ; that the intent of the court in ſending the cauſe to 
he tried at bar was, that it might be final; but this caſe was the 
ſtronger, as the iſſue to be tried related only to the intention 
of the party, and not any legal title, which queſtion might have 
been determined at the hearing, without ever ſending it to a 
trial; and here being a trial at bar, this might juſtly claim a 
preference to a trial by nj prius, and was ſufficient to ſatisfy 
the conſcience? of the court; but that ſtill, if the party, again 
whom the decree was, thought he had a legal title, the court 
did not debar him of that (1). 


(1) Reg. Lib. A. 1729. fol. 200. by the name of Farewell v. Colter. 


was proper to be tried again, the Chief Juſtice acquainted the 11 
Lend Chancellor, that there had been very ſtrong evidence given Fa 
on each ſide, inſomuch that he could not have blamed the 
verdict, on which fide ſoever it had been given, and that he * 
could not ſay this verdict was againſt evidence. i 
1 5 
| 
| 


— :: ßr—— — — — 


. FH Aa} 


ES 


WW. — « 22 W 9 
— — Wö— om 


. _ 2 3 
— 2. 


os . = ' 
—— 
7 —=}7 
4 * 


* 42 2 
— 


volt 
— — >< \ 


- * „ 
— 2 1. > O 
x . 
<A 77S 


Chapman & al', verſus Monſon & e contra. Caſe 187. 
Lord Chanceller 


HE plaintiffs in the original bill were occupiers of * 


meadow and paſture ground within the pariſhes of 1 Eq. Ca. Ab. 
. . . 67. pl. 2. 
Burgh and Winthorp, in the county of Lincoln, but did not in- #;0,%% 1. 
Barnard. B. R 
192. Moſley 266. 279. A modus, that every occupier of land within the pariſh of A. living our 
& the pariſh, ſhall pay a penry an acre for all paſture land withiu the pariſh, but if he lives withs 
is ibe pariſh, to pay tithes in kind, a good modus. 
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Cnarma ©. habit within either of the ſaid pariſhes, and they brought their 

— behalf of themſelves and others, occupiers of lands, and 
-who did not inhabit within either of theſe pariſhes, to cſtablig 
.a medus for tithes. | 


The modur, as laid, was, that in the two pariſhes of Burgh 
and Wintherp, the Bifhop of Lincoln for the time being was 
impropriator, and the defendant Mr. Mon/on leflee for three 
lives under the Biſhop; the pariſhes were near the ſea, and 
conſiſted chiefly of marſh-lands ; and the modus, as to the pa- 
Tiſh of Burgh was, that every perſon not inhabiting within 
the pariſhes of Burgh and Wintberp, occupying any meadow 
and paſture land within the pariſh of Burgh, had time out of 
mind paid to the appropriator of the pariſh, his farmer or te- 


\ 


nant, on every Good-Friday, or as ſoon after as demanded, the 


ſum of 49. per acre every year as a medus, in ſatisfaction for 


all tithes, and ſo proportionably for every greater or leſſer 


quantity. 


And the ſame cuſtom (mutatis mutandis) was laid for the 
occupiers of meadow and paſture lands within the pariſh of 
IWintherp, not inhabiting within the pariſhes of Winthorp or 
Burgh, that they ſhould be privileged from paying of tithes in 
kind, paying a modus of 4 d. per acre for every acre of meadow 
ar paſture within the ſaid pariſh of W:nthorp, and fo in pro- 
portion for any greater or leſſer quantity. 

The defendant Mr. Monſon demurred to the bill, for that it 
appeared on the face thereof, that this was an unreaſonable 
modus, as it favoured foreigners, not inhabitants within the 
pariſh, more than thoſe who were inhabitants, and bore the 
chargeable and burthenſome offices of the pariſh; alſo, becauſe 
the modus was uncertain, and not permanent, and in one 
year tiches might be paid, and in the next a modi, but in the 
third year tithes in kind again, for which were cited 1 Lv. 
116. and t Keb. 602. Bawdry v. Biſbell, where, upon a 
motion for a prohibition, the whole court held this to be. an 
unreaſonable mdus ; and particularly in Kh. it is ſaid, to be 
an invention to cheat the parſon. 


Lord Chancellor took time till the next day to look into the 
books, and then declared he did not approve of the reaſon 


given in Levinz, that the inhabitants ought to be more fa- 


voured in the medus than the foreigners, in regard the inha- 
| bitants 
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kieants were liable to the repairs and veſtments of the church Cnapman wy 


whereas by the reſolution in Fefery's caſe, 5 Co. 66. b. a fo- 
reigner occuping lands within the pariſh, though living out of 
the pariſh, is liable to the repairs, and to be taxed even to the 
ornaments of the church, there being no reaſon, but that as 
he is an inhabitant in one reſpeQ, he ſhould be ſo in all, as to 
paying rates and taxes: and his Lordſhip called this a ſuddeu 
opinion upon a motion, and therefore would not allow the 
demurrer. | 

3 Afterwards in Hill. term 1729, this cauſe coming on to 
be heard, Lord Chancellor deſired to be aſſiſted by Mr. Juſtice 
Reynolds and Mr. IJuſtice Fortgcue, who being preſent, and the 
cuſtom being declared by the court to be well proved, the 
only queſtion was, whether the modus was good in law? = 


Againſt the modus it was inſiſted, that as tithes are a revenue 


Lord Chanceller 
King, Mr. 
Juftice Revx- 
Notos, and 
Mr. Juftice 
Foa Tx8CuEr. 


of common right belonging to the church, ſo every cuſtom de- 


rogating from this common right ought to be taken ftriftly ; 
that according to this cuſtom, if an inhabitant of the pariſh of 
Burgh, occupying lands within the pariſh, ſhould leave the 
pariſh, and take an houſe, or even a lodging in any neighbour- 
ing pariſh except Mintborp, this would intitle him to the ad- 
vantage of the modus; ſo that an inhabitant by his own volun- 
tary act, and by ſo flight a one, as going (perhaps) on the 
other fide of the highway or hedge, (which poſſibly may be the 
boundary of the pariſh) would be privileged from paying tithes 
in kind; that tho' it ſhould be admitted, a modus would be 
good, that every inhabitant, or occupier of lands within the 
pariſh (tho* not an inhabitant) ſhould pay 4 d. an acre for 
every acre of paſture or meadow land within the pariſh : yet 
{as in the principal caſe) for a dus to ariſe on ſo frivolous an 
account as that of leaving the pariſh, and taking an houſe or 
lodging in the next pariſh, was unreaſonable, juſt in the ſame 
manner, as if there ſhould be a modus or cuſtom, that if any 
inhabitant left the town, and continued to occupy lands there, 

he ſhould be intitled to the benefit of a modus, purely on the 
conſideration of his having left the town, which ſurely would 
not be good; for the conſideration to intitle a pariſhioner to a 
mus, muſt be ſomething which was (originally at leaſt) ſor 
the benefit of the parſon, and therefore a conſideration that 
the pariſhioner was to repair the church, would not be good; 
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ſteut if the modus were in conſideration of his repairing the 
chancel, or even the parſon's pew; but the pariſhioners leaving 
the pariſh would be ſo far from being a benefit to the parſon, 
that it would turn much to his diſadvantage, by depriving him 
of the petſonal and ſmall tithes ; that every modus for tithe, 
if good; muſt be ſuppoſed to have had a reaſonable commence. 
ment; but what reaſonable cauſe could be aſſigned for the 
commencement of this modus, which ſo manifeſtly favoured 
mere ſtrangers and foreigners, beyond the inhabitants of the 
Place, and which would tempt and encourage every inhabitant 
todeſett the town, for the ſake of that prevailing motive, his 
own intereſt, by which means the pariſh might become deſo- 
late, and the parſon have no pariſhioners left to preach to, 
Again, every medus in lieu of tithes muſt be ſuppoſed to have 


commenced originally by the agreement and conſent of parſon, 


patron and ordinary; but what could be imagined to have in- 
duced the parſon to conſent and agree to ſuch a medi, by 
which he might be deprived of all his pariſhioners, in hopes of 
getting an exemption from payment of tithes ? Alſo every 
medus which conduced to fraud was an ill modus ; ſee Deyy's 
Parſons Counſellor 308. cap. 16. where it is ſaid the law ſo 
much abhors fraud in this reſpect, as to allow of nothing which 
may introduce it. In 1 Les. 99. Stebbs verſus Goedlack, the 
parſon of Letcome in Berks libelled in the ſpiritual coutt againſt 
the defendant for tithes of corn; the defendant ſhewel a 
cuſtom in Letcome, that the parſon, as a modus for the tithe of 
corn, ſhould have the tenth land ſown with corn, and ſhould 
begin his reckoning at the land which was next the church, 
and ſo the next year at the next land, c. and inſiſted on this 
cuſtom : the parſon thereupon ſhewed, that the defendant the 
farmer by fraud and covin, every year ſowed the tenth land 
very thin with corn, and never dung'd or manured it, ſo that 
the other nine lands, each brought forth every year thrice as 
much as the parſon's land; whercfore in regard the defend- 
ant had abuſed the cuſtom, the parſon ſued for tithes in kind. 
The farmer at firſt got a prohibition on account of the cuſtom, 
but the parſon afterwards had a conſultation, J/ray Chief 
Juſtice ſaying this cuſtom was againſt common reaſon. Now 
if this were ſo, that a edu conducing to fraud was ill, how 


can any modus be a greater inlet to fraud, or more Ie 
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of it than this, where ſome of the pariſhioners would be con- 22 v. 


tinually leaving the pariſh, and taking lodgings in the next, to 
avoid paying tithes in kind, and thoſe who ſtaid behind, would 
be continually impoſing on the parſon by threatning to leave 
the pariſh, if he did not accept of half his dues? beſides, every 
modus in lieu of tithes ought to be certain and permanent; in 
$:/b, 656. Archbiſhop of York verſus Duke of Newcaſtle, it is 
faid by the Judges (tho' zu other matters they differed) that a 
nadur muſt be an annual profit both certain and permanent 
and the words in Deg. 308. are,“ that every modus mult have 
« continuance, and cannot be good at one time; and ſleep at 
another.“ That as reaſon was thus againſt the cuſtom, ſo 
there were ,two expreſs authorities, (viz.) 1 Lev. 116. and 
1 Keb. 602. and tho? the reaſon in 1 Lev. might go a little too 
far, in ſaying the cuſtom ought rather to favour the pariſhioners 
than foreigners, by reaſon that the pariſhioners were at the 


charge of repairing the church, whereas even foreigners were 


liable to be taxed for that purpoſe if they occupied lands with- 
in the pariſh; yet ſo far it might be urged in favour of inhas 
bitants beyond foreigners, that they were liable to burdenſome 
offices, as church-wardens and overſeers, who by the ſtat. of 
43 Elia. are directed to be choſen yearly out of the principal 
inhabitants; or if an occupier of lands only was an inhabitant 
to all intents and purpoſes, then there would be no ground for 
the cuſtom to make a diſtinction; that the cuſtom ſaying, any 
perſon occupying lands, and not an inhabitant, ſhould be in- 
titled to the benefit of the modus, was uncertain, as it did not 
fy for how long time ſuch perſon ſhould not have inhabited 


within the pariſh, whether for a week or a month, c. Alſo 
as every perſon occupying lands, who was not an inhabitant, 


ought to pay 4d. an acre, and fo in proportion for any leſſer 
quantity; this (it was obſerved) was one farthing for every 
lixtcenth part of an acre z but if it ſhould be but a ſeventeenth 
part; then it would amount to a cuſtom in non decimando. 


Attorney General contra: As this modus has been uninter- 
rupted time out of mind, ſo there may have been a purchaſer 
of part of this land, who has paid the dearer for it, from a de- 
pendance upon the modus, and conſequently, by ſetting afide 
the m:dus, the purchaſer would be injured. There is no neceſ- 
ltythat the mzdus ſhould be permanent; in Gedb. 194. Brown's 
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9 — v. Caſe, a man had a modus decimandi for hay in Blackecre, he ſow- ; 
cd the ſaid acre ſeven years together withcorn, yet this was held 
not to deſtroy the modus, but that the ſame ſhould continue, 
when the acre was made into hay; alſo it is there ſaid, that if 
the vicar be endowed of tithes of hay, the ſame cloſe, when 
kept as meadow and mowed, ſhall pay tithes to the vicar, 
and when ſown with corn, ſhall pay tithes of corn to the 
parſon ; by which caſc it appears not to be neceſſary, that the 
ſame land ſhould always pay a modus, but may ſometimes pay 
tithes in kind, and ſometimes a modus, and yet the modus ſub- 
iſt. With regard to the fraud objected as incident to the 
modus in the principal cafe, that which every thing is liable to, 
cannot be a good objeCtion againſt any particular thing ; for 
this fraud may be ſuggeſted in all modus's ; particularly in the 
caſe in Godbolt, the land-owner might ſay to the parſon, if you 
will compound with me for tithes, I will ſow the land, elſe I 
will mow it and uſe it for meadow, and then you (the parſon) 
will not have the tithes, but the vicar. In the caſe of CI- 
ford verſus Peaſe, Cv. Eliz. 136. a cuſtom was, that time out 
of mind every inhabitant of Sa/e, who occupied paſture lands 
in Dale, paid tithes for theſe paſture lands to the vicar of Sale, 
and that the vicar paid 2d. for every acre to the parſon of 
Dale; the court held this a good cuſtom, though it depended 
on the uncertainty of an inhabitancy, and that the vicar of 
Sale's paying 2d. per acre to the parſon of the other pariſli for 
this paſture, was the ſame thing as if this compoſition were 
paid by the occupier of the land itſelf, being equally beneficial 
to the parſon. Then as to the commencement of this , 
the ſame may have been a reaſonable one, ſince this pariſh of 
Burgh, having a great tract of land, it might be for the good 
of the land and of the parſon to encourage foreigners to come, 

[ 572 ] take and manure this land, by exempting them from paying of 
tithes in kind, but till they were to pay 4d. per acre to the 
parſon, which was for the parſon's benefit, as it might be ſup- 
poſed, that otherwiſe the land would have laid waſte, uncul- 
vated, and yield no profit, conſequently no tithes at all. 


Every modus The Lerd Qancellor and the two Judges held this a good 


muſt be certain 1 . 
orelſe it is void, modus; they admitted, that every modus mult be certain, and if 
and no length 

of time will make it goed, Thus a modus to pay a penny per annum or thereabou's for every zere, 
void. Modus to pay 12 d. per acre for every acre of up-land, and 6 d. tor every acre of marſh land, 


good. it 
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it was uncertain, no length of time would make it good; and as 
to a modus being void for uncertainty, Mr. Juſtice Forteſcue cited 
2 Rel. Abr. 265. where a preſcription to pay a penny or there- 
abuts for every acre of arable land, was held void for the uncer- 
tainty 3 but he alſo cited a caſe (1) in the Exchequer in 1726. 
where there was a medus to pay 12d. an acre for up-land and 
64. for marſh-land, and held good. But they all thought the 
ds in the preſent caſe certain, 4d. per acre for every acre 
of paſture and meadow ground occupied by thoſe that were 
not inhabitants within the pariſh z in which caſe the parſon 
had no reaſon to object that the modus was not more extenſive, 
that it did not extend to all the land in the pariſh, whether 
occupied by inhabitants, or by ſuch as were not inhabitants; 
for that had been more to the prejudice of the parſon, who, 
in the preſent caſe, had tithes in kind of the inhabitants for 
their land; and as the modus for paying 4d. per acre for all the 
land in the pariſh, (whether occupied by the inhabitants or 
not) had been good, a fortiori this was good, becauſe more 
beneficial to the parſon. That this modus was certain, be- 
cauſe the parfon was always ſure of having either his 4 d. per 
acre, or what was better, his tithes in kind; but by the caſe 
cited from Godbolt, it appeared not to be neceſſary, that the 
mdus ſhould every year take place; and here, whenever it 
ſhould happen that the paſture or meadow land were occupied 
by foreigners, then the modus would certainly ariſe ; and the 
ſame uncertainty might be objected to the cuſtom, which ſaid, 
that while the religious orders, or houſes, held the land in their 
nun hands, they ſhould pay no tithes, which notwithſtanding 
has been always adjudged a good cuſtom; the like anſwer might 
be given to the objection to that part of the cuſtom, where 
the occupier of this land was not to be an inhabitant either of 
Burgh or Winthorp ; for if he were an inhabitant of either of 
thoſe two pariſhes, he was to pay tithes in kind, which was 
{lill in favour of the parſon. The court admitted that every 
madus muſt be ſuppoſed to have had a reaſonable commence- 
ment; but as to the neceſſity of ſhewing nw that the modus 
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A modus need 
not be the ſame 
every year, as 
while the reli- 
gious houſes 
held the lands 
in their own 
hands. 
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Not neceſfury 

to ſhew a modus 
had a rerfonable 
commencement, 
for it might at 
firſt be ſo, and 


not now capable of being ſhewn at this great diſtance of time. 
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tron and ordi- 
nary might at 
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ceeding parlons, 
and though the 
inſtrument of 
the agreement 
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modus will be 


good. 
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is reaſonable, that ſeemed not to be ſo clear; for theſe modus: 
have been from time immemorial, none can know but that 
there were ſuch circumſtances in thoſe ancient times, as might 
have made ſuch a compoſition reaſonable, tho? at preſent they 
may not be diſcoverable ; that it was enough to ſatisfy us at 
this time of day, that the parſon, patron — ordinary, beſore 
the reſtrictive ſtatutes, might bind the revenues of the patſon, 
and that all theſe modus's muſt have had their commencement 
from an inſtrument ſigned by the parſon, patron and ordinary; 
but there could be no colour to ſay, that becauſe ſuch inſtru. 
ment in ſo great a length of time had been loſt, therefore the 
modus ſhould be loſt alſo; indeed ſo far the law went in favour 
of the church, as that if the inſtrument which the parſon, 
patron and ordinary, had given to a layman, owner of ſuch a 
farm, to diſcharge the farm of all tithes, (though this would 


be good while the inſtrument could be ſhewn) ſhould be once 


loſt, this being a privilege in non decimando, the privilege would 
be loſt by the loſs of the deed ; but that in the preſent caſe, 
there was no ground to inſiſt on the cuſtom's being unreaſon- 
able ; ſor the tithes are the reward for the trouble and care 
which the parſon takes of the ſouls of his pariſhioners, in 
which caſe the /abourer is worthy of his hire; but then, as the 
parſon is not bound to go out of his pariſh to viſit thoſe who 
only occupy land within the pariſh, ſo it is but reaſonable, that 
they who have not the benefit of the parſon's care, ſhould 
anſwer the leſs duty to him, and may well be excuſed for a 
modus of 4 d. an acre, which the parſon cannot ſay is too little, 
efpecially in this caſe, when part of his proof is, that a whole 
acre was let for 12d. or 8d. an acre in the times of Eduard 
the Firſt and Second, a reaſon for avoiding this modus, as being 
originally too much. As to the caſe in Levinz, that was 
obſerved to be a ſudden opinion of the Judges, upon a motion 
only, and when (perhaps) only the counſel that made the 
motion was heard, and none of the other ſide ; neither is the 
caſe mentioned in the other cotemporary reports; as Raymend, 
Siderfin, &c. Alſo Mr. Juſtice Reynolds aſking, with regard 
to the pariſh called Steg, (concerning the tithes and mad 
whereof this motion was made in Lev.) how the practice 
had been, and whether tithes in kind or a modus had been 
ſince paid ? it was anſwered, that notwithſtanding that opinion, 


this very m:dus had been obſeryed, and tithes in kind not paid, 
which 


De Term. 8. Hill. 1729. 


which ſhewed, that no regard was had to the opinion, and 
that the parſon was not adviſed to rely upon it. Laſtly, the 
Chancellor and Judges laid great weight on ſour precedents in 
the Exchequer, cited by the counſel for the pariſhioners, where 
that court reſolved ſuch a cuſtom and modus to be good, and 
in ſome of theſe caſes condemned the parſon in coſts, ſor con- 
teſting the modus, particularly Brozon's Entries 194. 199. was 
cited, where the pleadings of one of thoſe caſes are to be found, 
with a prohibition granted thereupon. ; 


Wherefore the whole court agreeing the modus to be good, 
time was given to the Biſhop till the next day to give his 
anſwer, whether he would try the cuſtom ; which the Biſhop 
declining, 

Lord Chancellor. Eſtabliſh the modus, and diſmiſs Mr. Mon- 


ſon's croſs-bill for tithes in kind, without coſts, in cafe he ſub- 
mit to the modus (1). 
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(1) It is ſufficient in all theſe cafes, reaſonable intent. Eardcaſtle v. Smithſon, 
if the recompence to the parſon in lieu 3 Atk. 245. Bennet v. Pear, in Ex- 


of tithes be certain to a common and chequer. July 17, 1786. 
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33. 
An admisaiſtra- 
tor pendeat* lite 
touching a will, 
mav maintain 
actions for re- 
covering debts 
due to the de- 
ee aſed. 
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Term. S. Trinitatis, 1731. B. R. 


DE 


Middleton Walker, Plaintiff; 
Iſrael Woollaſton, Defendant, 


HIS was a judgment given in the Common Pleas, 
wherein the now defendant was plaintiff, in an aſſumpſit 


on a promiſſory note brought by the then plaintiff alleen, 


as adminiſtrator de banis Nathanael” Clerk, non adminiftrat by 
Frances his late wife and executrix, pendente lite in the Spiritual 
Court touching the will of the ſaid Frances, in which ſuit in 
the Spiritual Court WY/ollaffon the executor named in the will 
of Frances was plaintiff, againſt the nephews and nieces of 
Frances Clerk : the plaintiff in the court below recovered judg- 
ment and 521. damages, upon which the defendant below 
(Walker) bringing a writ of error, and aſſigning the general 
errors: 


The queſtion was, whether an adminiſtrator pendente lite, 
where the ſuit in the Spiritual Court is touching the executor- 
ſhip, may maintain an action for recovering the debts due to 


the deceaſed ? 
And to ſhew that he might, I argued as follows: 
IV, What I ſhall inſiſt upon will be the reaſon of the thing, 


2dly, J ſhall mention ſuch authorities as are in my favour. 


30%, The great inconveniences that would enſue if the law 
were againſt me in this point. And, 


In the laſt place ſhall endeavour to give an anſwer to tholc 
caſcs which have been cited on the other fide. 


Firſt, I preſume it will be admitted, that though a man 


makes a will, and appoints an-executor, yet if the executor 
* 
be 
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he under any incapacity or diſability of acting as ſuch, he is, 
during his incapacity, in many reſpects as no ex2cutor, and 
therefore for that time it is conſidered as an inteſtacy. For 
this reaſon the ordinary may in theſe caſes, during the in- 
capacity or diſability, grant a temporary adminiſtration, and 
ſuch temporary adminiſtrator may ſue and bring actions, as well 
as any other adminittrator to whom a complete adminiſtration 
is granted, I ſhall inſtance in the common caſe, where an 
infant (under the age of ſeventeen years) is made executor 
here, in regard the infant, by reaſon of the tenderneſs of his 
years, is for that time incapable of acting as executor, the 
ordinary may grant a temporary adminiſtration to another du- 
ring the minority of the infant (until his age of ſeventeen) and 
ſuch temporary adminiſtrator may ſue and bring actions. With- 
in che ſame reaſon is the caſe, where upon the death of a man 
there is a litigation in the Spiritual Court touching the execu- 
torſhip to the deceaſed ; ſince during this conteſt none can act 
as executor ; and therefore the ordinary may grant admini- 
ſtration to another, pending this ſuit, which adminiſtrator may 
ſue, it being part of his office to recover and get in the debts 
of the deceaſed, 


I admit formerly there have been opinions (particularly in 


Owen 35.) that an adminiſtrator durante minore ætate could 


not ſue, Lord Dyer having held that ſuch an adminiſtrator 


was but as a ſervant or bailiff. But I take the law, by very 


many caſes, and by a conſtant courſe of experience to be 
now ſettled, that an adminiſtrator during the minority of an 
executor, though granted in the moſt reſtrictive manner, only 
ad iam & commedum infantis, may however maintain an ac- 
tion for a debt due to the deccaſed; this is admitted in 
5 Rep. 29. Piget's caſe, ſo as the adminiſtrator makes a 
proper averment that the executor is under ſeventeen ; and ſo 
is Hab. 251. Carver verſus Haflerig ; and indeed ſuch ſuits 
are really ad uſum & commodum of the infant executor, as they 
are brought in order to recover debts due to the eſtate. 
Theſe authorities warranting an adminiſtrator during minori- 
ty, Sc. to ſue, are carried much farther, 1 Roll. Abr. 888. 
Wright's caſe, and 2 Brownl. $3, where it is adjudged, that 
if an adminiſtrator during minority, Qc. brings an action, 

| H h 4 ä recovers 
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— = v- Tecoyers judgment, and before execution the minor executor 
attains ſeventeen, he is ſo far privy to this judgment, that by 
a ſpecial ſcire facias he (the executor) may ſue execution 
thereon. If then an adminiſtrator durante minore ætate, Ec. 
ad uſum & commedum infantis, who in ſome books is aid 
to be as a bailiff or a ſervant to the infant executor, and 
1 in another book is called his (a) curator, may maintain an 
action for a debt due to the deceaſed ; why ſhould not an 
adminiſtrator pendente lite, (tho' touching the executorſhip) be 
allowed to maintain an action alſo, ſince both are but tempo- 
[ 579 ] rary adminiſtrators ? one determining on the infant's comin 
to ſeventeen, and the other with the end of the ſuit in the 
Spiritual Court: why ſhould not theſe temporary adminiſtra- 
tions equally impower each adminiſtrator to ſue ? or rather, 
do nat all he 2uthorities warranting an adminiſtrator _ 
minority, Qc. to ſue, prove ſtrong ſor us in the preſent caſe ? 
T own, it has been a queſtion, whether the ordinary could grant 
adminiſtration durante abſentia of the next of kin beyond the 
ſeas, 1 Lutw. 342. and 4 Med. 14. Clare verſus Hodge, 
And I find in a manuſcript report which I have, that the 
late Chief Juſtice Pratt, of counſel in that cauſe, objected it 
was a void adminiſtration, as it might end ſoon after granted, 
and yet neither the adminiſtrator himſelf, nor any of the 
debtors to the eſtate of the deceaſed know when it ended; 
becauſe the next of kin might return from beyond ſea, and 
the adminiſtrator, or the debtors of the deceaſed, know no- 
thing of it; that by this means the debtors of the deceaſed 
would be drawn in to make payments to the adminiſtrator, 
after the next of kin's return, conſequently after the admini- 
{tration was determined, and that ſuch an adminiſtrator du- 
rante abſentid, &c. might be diſcouraged from bringing any 
actians againſt the debtors of the deceaſed, foraſmuch as ſuch 
action muſt abate by the return of the next of kin from be- 
yond ſea before the judgment, and the adminiſtrator loſe his 
coſts, But notwithſtanding theſe objections (which were 
really made, though not reported in the books) the court ad- 
judged ſuch an adminiſtration granted durante ab/entid, &c. 
to be good; and the very reaſon given, as reported in Lutw, 
is, © to prevent the grand inconvenience that would enſue, 
« if the debts of the deceaſed could not be recovered during 


« the abſence of the executor beyond ſea.” The court farther 
ſaid, 
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did, that if any of the debtors of the deceaſed paid his debt 
to ſuch an adminiſtrator durante abſentia, &c. though it 
was after the return of the executor ; yet it the debtor who 
paid the money had no notice of ſuch return, it would be a 
a good payment, Now this caſe proves, nat only that an 
adminiſtration durante alſentid, &c. is good, but that the chief 
reaſon inducing the court to be of that opinion was, that 
by the adminiſtrator's being enabled to get in the debts due 
to the deceaſed, the grand inconvenience which otherwiſe 
might happen, would be prevented; and if an adminiſtrator 
durante abſentig, &c. may ſue, within the ſame reaſon ought 
an adminiſtrator pendente lite. The caſe in 1 Salt. 42. 
Slaughter verſus May, not only proves that an adminiſtrator 
durante abſentid may bring an action, but alſo is an expreſs 
authority in this very point, that an adminiſtrator pendente lite 
touching the executorſhip may, if he makes a proper aver- 
ment. The caſe was, H. being an adminiſtrator durante 
alſentia of J. S. an executor, brought an action of debt on a 
bond, but did not aver that J. S. the executor was then 
abſent, or where he was; upon which the court ſaid, it was 
but reaſonable the ordinary ſhould have power to grant ad- 
miniſtration during abſence, as well as during minority, or 
pendente lite, and that ſuch adminiſtrator is accountable to the 
executor, whoſe abſence mult be intended an abſence beyond 
ſca; but the plaintiff ought to aver him to be abſent. Now 
in this caſe it appears that the court put theſe three tempora 
adminiſtrators upon the ſame footing z and I believe in all 
books, where named, they are conſidered as on the leyel, and 
if ſo, no reaſon can be given why an adminiſtrator pendente 
lite touching an executorſhip ſhould not bring an action, as 
well as an adminiſtrator during minority, or during abſence 
nay, the allowing the adminiſtrator durante alſentid to bring 
an action is a ſtronger caſe than the preſent; becauſe there 
the adminiſtration may determine, and yet neither the plain- 
ti? the adminiſtrator, nor the defendant the debtor, know 
any thing of, nor have any poſlibility to diſcover it ; alſo in 
that caſe there is all the time a good executor capable of act- 
ing, who may prove the will by commiſſion, or ſue by letter 
of attorney; whereas the end of a ſuit during the pendency 
whereof adminiſtration is to continue, may be ſeen by any 
one at any time reſorting to the proceedings in the court 
where 
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where the litigation touching the executorſhip depended ; 


therefore, all theſe authorities which warrant aCtions to he 
brought by an adminiſtrator during the abſence of an execy- 
tor, are juſt ſo many authorities for me; and the caſe of 
Slaughter verſus May mentioning that of an adminiſtrator pens 
dente lite touching an executor, is an authority in the y 

point. In Gibſon's Codex Juris Ecclefraflici Anglicani (page574,) 
theſe three temporary adminiſtrations are taken notice of, and 
put upon the ſame footing ; beſides which, is added, that 
« tho' there be no ſuit or controverſy depending touching the 
t executorſhip, and tho? there be an executor, yet if he docs 
* not come in, the ordinary may grant a temporary admini. 
* {tration until the executor comes in and proves the will,” 
Alſo it is held, that if an executor afterwards becomes lung. 
tic, and thereby diſabled from acting, there, for neceſſity; 
ſake, the ordinary may grant a temporary adminiſtration wich 
the will annexed; this I remember was aid by Het Chief 
Juſtice, in the caſe of Hills verſus Mills, reported ſhort in 
1 Salk, 36. but that otherwiſe it was if an executor became a 
bankrupt, becauſe there being no diſability in ſuch caſe, no 
temporary adminiſtration could be granted : but of very little 
uſe would all theſe temporary adminiſtrations be, if by virtue 
of them the debts of the deceaſed could not be recovered. 


It is objected, that no adminiſtrator beſore the ſtatute of 
31 Edward 3. cap. 11. could bring an action, and that the 
ſtatute impowering an adminiſtrator ta ſue, does not extend 
to one pendente lite. 


Reſp. All theſe temporary adminiſtrators are equally out of 
the ſtatute, and in fuch adminiſtrations the ordinary is not 
bound to grant them to the next of kin, as was held Hab. 250. 
Bryers verſus Goddard, and 1 Vent. 219. Thomas verſus Buller 
but if an adminiſtrator during the minority or abſence of an 
executor may ſue, tho' out of the ſtatute, why may not an 
adminiſtrator pendente lite ſue alſo ? I take all theſe temporary 
adminiſtrators to be within the reaſon and equity of the ſtatute 
of Edi. 3. as they are deputed by the crdipary, which are the 
very words; and ſince in all thoſe caſes the deceaſed dies for 
the time, and to ſome purpoſes, inteſtate, there 1s then no 
perſon to act as executor. = 


Now 


* 


111 K „ . 


De Term. 8. Trin. 1731. 


Now I will conſider the very great and manifeſt inconve- 
niences which would enſue, if an adminiſtrator pendente lite, 
touching an executorſhip could not bring actions to recgyer 
the debts of the deceaſed, 


Suppoſe theſe conſiſted only, or chiefly, in out-ſtanding 
debts, owing on hazardous ſecurities, or from perſons in 
doubtful circumſtances, in apparent danger of being loſt, if 
not ſued for in time; would it not be an irreparable loſs to 
the eftate, and to the creditors of the deceaſed, if for want of 
a power given by law to the adminiſtrator pendente lite, all 
thoſe debts ſhould be loſt ? ſuppoſe the chief part of the eſtate 
conſiſted of debts in trade, as book debts, which are ſimple 
contract and liable to be barred by the ſtatute of limitations, 
and that the fix years have begun to incur in the liſe-time of 
the deceaſed, and conſequently muſt run on ; would it not be 
athing of the moſt miſchievous conſequence, and render the 
hw extremely defective, if the adminiſtrator pendente lite were 
not allowed to ſue for theſe book-debts, in order to prevent 
them from being barred by the ſtatute, and thereby ſecure the 
eſtate of the deceaſed, and perhaps ſave his creditors from 
being ruined ? The other fide, in this caſe, are endeavouring 
to make a very nice difference, where really there is none, 
betwixt an adminiſtrator pendente lite and other temporary 
alminiſtrators; and yet to what purpoſe is this extreme 
nicety to be ſupported ? why, only to introduce great and 
publick miſchicf, On the other hand, there can be no incon- 
venience in allowing this adminiſtrator penderte lite to ſue tor 
the debts of the deceaſed ; the hand of the adminiſtrator who 
is to recover them, mult be ſuppoſed ſafe; this court may ſo 
far take notice of the ſpiritual courts, as to be ſenſible that theſe 
temporary adminiſtrators give ſecurity there proportionably to 
the value of the eſtate of the deceaſed, or, if that were out of 
the caſe, every perſon is primd facie intended by law of ſuf- 
ficiency to perform his truſt, and not to be inſolvent, nib 
nequam prefumendum ; and whatever ſuch adminiſtrator does 
receive of the eſtate of the deceaſed, he muſt be accountable 
for to the executor when he ſhall have proved the will. Be- 
lides, as this adminiſtrator is allowed to be ſued, why ſhould 
he not alſo be allowed to ſuc, why ſhould it not be mutual, 
eſpecially ſince the allowing him to ſuc is the only way to 
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enable him to anſwer the ſuits brought againſt him ? I muſk 
own, that an executor de on tort may be ſued, and yet cannot 
ſue; for as he comes in intirely by wrong, and as a tort. 
feaſor, he ſhall have none of the privileges of a rightful exe. 
cutor : but in the preſent caſe, our adminiſtrator pendente lite 
cannot be ſaid to come in by wrong, when he is couſtituted 
by the act of the court, of that court too, which has a proper 
juriſdiction in granting adminiſtrations. It will be admitted, 
that an adminiſtrator durante minore etate of an executor, 
though it be but ad uſum & commedum infantis, may yet ſell 
bona peritura. And the like power will (I preſume) be allow. 
ed an adminiſtrator pendente lite, and why is this, when ſuch 
adminiſtrators can ſell no other goods? ſurely for the ſake of 
neceſſity, and to prevent theſe bona peritura from being de- 


ſtroyed; and is there not the ſame neceſſity to take care of 


hazardous debts, and prevent debts by ſimple contract from 
being barred by the ſtatute of limitations ? do not they require 
the ſame care to ſecure them from being loſt, as bona peritura 
do ? yes certainly, as probably the debts are of a much greater 
value than the goods. The ſpiritual courts have of late come 
into this way of granting temporary adminiſtrations, and my 
Lords the Judges have been pleaſed to allow them good in 
law, though out of the ſtatute which permits, nay requires the 
ordinary to grant adminiſtration ; and this the courts of com- 
mon law have done for the eaſe and convenience of the ſub- 
je, which is indeed the chief end of all laws. But it would 
very much leſſen and take off from the uſe and benefit of theſe 
adminiſtrations, if it ſhould be adjudged, that none by virtue 
thercof were capable of ſuing for and recovering the debt of 
the deceaſed : this conſtruction would reduce the grant of 
letters of adminiſtration pendente lite, to no more than letters 
ad calligendum bona, &c. 


And now, as to the authorities which have been cited on 
the other ſide; tho” I here beg leave to premiſe, that nothing 
leſs than ſolemn reſolutions, ſuch as are founded on good 
reaſon, ought to be ſufficient to introduce ſo great an incon- 
venience; whereas (as I take it) among all the authorities 
cited againſt us, there is not one caſe adjudged on the point. 


As to Moore 636. Robin's caſe, (Trin. 43 Eliz.) it was thus: 
two executors conteſt in the ſpiritual court, whereupon the 
f ordinary 
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ordinary grants adminiſtration pendente lite, and it ſeemed to 
the court (ne ſays the book) that he could not do it; theſe 
are all the words of the caſe ; but here was no judgment, nor 
any reaſon given in ſupport of the opinion; and to over- 
balance this authority, I would quote againſt it the caſe of 
Slaughter verſus May in Salk. 42. and the reaſon given in 
t Luteu. 242. for the reſolution in Clare verſus Hodge ; here are 
two authorities to one which ſay it is a great inconvenience 
where none can ſue for the debts of the deceaſed ; and as they 
are the latter, ſo are they the better authorities. As to C. 
thew's Rep. 153. Frederick verſus Heok, that was an action of 
debt on a bond brought by the plaintiff Frederick, on a ſpecial 
adminiſtration guaad the bond, pendente lite concerning the laſt 
willof the Lady Frederick; the defendant pleaded in abatement, 
that the Lady Frederick made her will, and thereby conſtituted 
the plaintiff her executor, and that the plaintiff /u/cepit ſuper ſe 
ens executions teflamenti prædicb, and prayed the judgment of 
the court, for that the plaintiff brought his action as admini- 
firator and not as executor z upon which the plaintiff demur- 
red; the court held that the adminiſtration granted pendenue 
lite in the ſpiritual court concerning a will was utterly void, 
and that the difference was, where there is a controverſy in the 
ſpiritual court concerning a right of adminiſtration, and where 
it is concerning a vi, as in that caſe; that in the firſt the 
adminiſtration granted pendente lite is good, but otherwiſe 
where the controverſy is concerning a will, for he who comes 
in under a will ſhall avoid all which an adminiſtrator can do, 
ard then it is ſaid in the end of the caſe, that the plaintiff pro- 
ceeded no farther in that action: now it is plain upon the words 
of the book, that this caſe was never adjudged, but the ob- 
jection ſtarted upon the demurrer; and at that time the court 
eld the adminiſtration granted pendente lite touching the will 
wid, whereupon it is ſaid, that the plaintiff proceeded no 
farther in that action; and poſhbly he had no occaſion ; the 
deſendant in ſo plain a caſe as that of debt on bond, having 
gained ſome time by his plea, probably paid the money, or it 
may be, the will of Lady Frederick was ſoon afterwards proved, 
and ſo the objection removed; but this is not mentioned, only 
lo far appears, that no judgment was given in the cafe. In the 
next place it is obſervable, that this very authority allows an 
"HF | | adminiſtration 
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adminiſtration granted pendente lite touching an adminifttatiin 
to be good; whereas this temporary one is as much out of 
the ſtatutes enabling the ordinary to grant adminiſtration, as 
any other temporary adminiſtration whatever, and fo this 
very caſe cited on the other fide, anſwers one of the ob- 
jections which they make: but the reaſon is very flight 
which is given by the book to make a difference betwixt an 
adminiſtration granted pendente lite touching an adminiſtration, 
viz. that this is good; but that an adminiſtration granted 
pendente lite concerning a will is void; why? becauſe he that 
comes in under the will ſhall avoid all that an adminiſtrator 
pendente lite can do; now this is no reaſon at all; all that can 
be meant by it is but this, than an executor ſhall avoid any 
grant, aſſignment, or releaſe made by an adminiſtrator pen« 


dente lite of any part of the deceaſed's eſtate, if made to his 


prejudice z but the adminiſtrator's ſuing for debts due to the 
deceaſed, and preventing their being loſt by the debtor's be- 
coming inſolvent, or from being barred by the ſtatute of li- 
mitations, is a ſervice and can be no prejudice to the executor, 
The adminiſtrator pendente lite, as ſoon as he receives a debt, 
is accountable for it and muſt pay it over to the executor; it 
cannot ſurely be intended, by this reaſon of the executor's 
avoiding all acts of the adminiſtrator pendente lite, that if ſuch 
adminiſtrator recovers judgment againſt a debtor of the de- 
ceaſed for a debt due to him, and takes out execution, that the 
executor ſhall avoid all this, and make the debtor pay the debt 
over again, which he was before compelled to pay by courſe of 
law, and which the executor is at liberty to receive at his 
pleaſure from the adminiſtrator pendente lite; this would be 
doing a great hardſliip without the leaſt occaſion. 


Or, putting this caſe farther ; ſuppoſe the adminiſtrator 
pendente lite had got judgment againſt a debtor of the deceaſed, 
and had thereby ſecured the debt, but before any execution 
ſued, the executor had proved the will, whereby the admini- 
ſtration pendente lite had determined, could this any ways pre- 
judice the executor? No; ſo far from it, that (as I take it) 
the executor when he has proved the will, may take advantage 
of this judgment, and bring a ſpecial /cire facias in order to ſue 
out execution on it in the ſame manner as an infant executor, 
having attained . ſeventeen, may ſue out a ſpecial ſcire facial 


upon a judgment recovered by an adminiſtrator during the 
minority 
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minority of the executor, which has been adjudged ; ſo that 
the reaſon given why the executor ſhall avoid any act done 
by. the adminiſtrator pendente lite, can only relate to grants, 
aſignments or releaſes made by ſuch an adminiſtrator to the 
prejudice of the exerutor z whereas all thoſe which are done 


{r his benefit ſhall ſtands 


The other caſe is that of Smith verſus Smith, cited by Ser- 
tant Cartheru, in his report of the former of Frederick verſus 
Hub, from 3 Ke3. 54. and this I admit to have been adjudged z 
but however, it will not (as I apprehend) appear to be ma- 
terial to the preſent queſtion z there the plaintiff brought 
trover as executor for the con verſion of ſome goods, and on not 
guilty pleaded, the jury found a ſpecial verdict, that the plain- 
if was the executor named in the will of J. S. that the goods 


in queſtion were the goods of J. S. and that the defendant in 


the action of trover had adminiftration granted to him of the 


goods of J. S. pendente lite touching the will; adjudged for 
the plaintift in trover, becauſe the adminiſtration was merely 
roid ; and the book ſays, that this judgment was alſo given 
upon the diſtinction above-mentioned. Now that this judg- 
ment was very right and juſt I freely allow; but that the 
ſame was given upon the diſtinction betwixt an adminiſtration 
pendente lite touching a will, and an adminiſtration pendente lite 


touching an adminiſtration, I can hardly think; all determined 


in this caſe is, mat the property of the goods of the de- 
ceaſed was in the executor, and not in the adminiſtrator eu- 
dente lite, which I admit: for ſo in the caſe where an admini- 
tration is granted durante minore ætate of an executor, the 
property of the goods is in ſuch infant executor ; and there- 


fore an adminiſtrator during minority cannot ſell any of the 
goods, which he neceſſarily might do, if he had the property. 


But it is plain, that an adminiſtrator durante minore ætate 
may ſue for the debts duc to the deceaſed, though he cannot 
align or ſell any of his goods; and therefore this caſe only 


ſhews, that an adminiſtrator pendente lite is upon the level with 


an adminiſtrator during the minority of an infant executor, 


which I do not controvert. So that upon the whole, as the 


principal caſe in Serjeant Carthew's Reports of Frederick verſus 
Ho is not adjudged; and as the reaſon given for the opinion 
of the court rather weakens its authority, and that cited there 
and reported in Keble, of Smith verſus Smith, though adjudged, 
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is not to the purpoſe; I humbly apprehend, that fron? the 
reaſon of the caſe now in queſtion, which is ſtrong for us, 
from the very great miſchief and inconvenience that would 
follow; if an adminiſtrator pendente lite could not ſue and re. 
cover debts due to the deceaſed, to the great loſs of his credi. 
tors, and perhaps to the ruin of the eſtate ; as there is not one 
adjudged caſe againſt us, and on the other hand ſeveral in our 
fivour determining that a temporary adminiſtratot may ſue; 
and in the laſt place, as there are others that put all theſe 
temporary adminiſtrators upon a ballance, or upon the ſame 
footing, I am to pray that the judgment given iii C. B. may be 
now affirmed. | 
Whereupon the Lord Raymond Chief Juſtice, Page and 
Probyn Juſtices were of opinion for affitming the judgment; 
and that the ordinary had a power to grant adminiſtration 


pendente lite, tho“ touching an executorſhip z that the reaſon of 


L 590 J 


the ordinary's having a power to grant adminiſtration durante 
minore atate of an executor was, becauſe during the infancy 
of the executor there was no perſon capable of ſuing or reco- 
vering the debts of the deceaſed ; that pendente lite thete being 
no executor that tan fue, ſuch caſe is within the ſame miſchief, 
which would be attended with vefy great inconveniences, 
for the reaſons that had been given; that the caſe of an admi- 
niſtrator during the abſence of the executor was ſtronger, 
there being an executor capable of acting, who might by com- 
miſſion prove the will, and ſue by attorney; that all theſe tem- 
porary adminiſtrations, tho? out of the ſtatutes of Ed. 3. and 
Hen. 8. were yet allowed to be within the equity of thoſe 
ſtatutes for the eaſe and convenience of the ſubject, which 
ought to be conſidered ; that in the caſes cited from Moor and 
Cartheww there was no judgment; and the reaſon given in the 
latter of thoſe books, did not maintain the opinion. 


But Lee Juſtice doubted z for he ſaid, an adminiſtration en- 
dente lite touching the exccutorſhip ſeemed to differ from ad- 
miniſtrations durante minore ætate, or durante abſentid of an ex- 
ecutor, becauſe in the two laſt caſes the adminiſtrations were 
granted cum teftamento annex, which cannot be done when the 
will is in controverſy ; & adjorn”, But judgment was after- 
wards affirmed with the concurrence of Mr. Juſtice Lee (1:) 

P ed 
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(1) So, Willis v. Rich, 2 Atk. 283. 
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fr ON a petition for a writ de ventre inſpiciends the caſe 
: Sir John Chaplyn bart. a young gentleman of 
about = age of nineteen, ſeiſed of a great real eſtate in Lin- 
calnſbire, was drawn in by one Morris a bailiff, who lived in 
Clare-Market, to marry his daughter, an infant about ſixteen, 
and after the marriage Sir John was prevailed upon to make 
his will, and thereby to deviſe all his perſonal eſtate to his 
wife; within two months aſter the marriage Sir John died, 
leaving three fiſters, who were his heirs at law, in caſe of no 
iſue by this marriage. 


The widow pretending to be with child, the three ſiſters 
petitioned for a writ de ventre inſpiciendo, inſiſting by their 
counſel, that this was a writ at common law, a matter of right, 
andeſpecially proper in the preſent caſe, where the petitioners” 
family had been twice impoſed upon already, firſt by the im- 
provident and unequal marriage, and afterwards by the will, 
which gave all the teſtator's perſonal eſtate to this recv wiſe, 
from whence there was great room to ſuſpect another fraud 
might be put upon the family by a falſe and ſuppoſititious child, 
and ſo the fiſters and next heirs be deprived of their right to 
the inheritance z and for this purpoſe 1 Inf. 8. b. Cro. Elia. 
$66. Moor 523: Willoughby's caſe, and Cro. Fac. 685. Thea- 
ter's caſe, were cited, but more particularly the Solicitor General 
inſiſted on the caſe of the Attorney General verſus La Roche, 
determined by the Maſter of the Rolls about fix years ſince, 
where one by will gave a ſum of money to be laid out in land 
and ſettled on ® 4. (who was an extravagant perſon) for life, 
remainder to his firſt, c. ſon in tail male, remainder to his 
daughters in tail general, remainder to a charity: A. married 
2 woman of an ill reputation, and dying ſoon after, the wife 
pretended to be with child; whereupon the Mafter of the Rolls, 
in order to preſerve the charity from any falſe and ſuppoſiti- 
tious child, decreed the Maſter to appoint two midwives, who 
ſhould reſort to the widow, ſearch her, and ſee whether ſhe was 
with child or not, and attend at the birth; and that afterwards, 
there being an attendance on the Maſter in relation tothis cauſe, 
the widow perceiving the matter would be diſcovered, volun- 

Vor. II. Ii tarily 
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Caſe 189. 


Lord Chancellor 
K 


2 Eq. Ca. Ab. 
740. 

Moſe 391, 

Writ de vente 

inſpiciendo. 


The eſſect of 
this writ decreed 
upon a bill in 
equity, where a 
ſum of money 
was deviſed to a 
charity on the 
death of KA. 
without itſue, 
A. dying and 
leaving a widow 
of ill fame, who 
pretended tobe 
with child. 
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tarily came before the Maſter, and declared that ſhe was not 
with child ; by which means the right to the money was pre- 
ſerved for the charity. 

The petitioners in the principal caſe farther prayed, that 
whereas the widow was now at her late huſband's ſeat in Lin- 
caluſbire, this might be as her (a) caſtle, wherein ſhe ſhould 
be confined and continue until the time of her delivery, and 
that ſome woman might be always reſident with her both be. 
fore, and at the birth. | 

Againſt which if was urged, that here was no crime in Sir 
John the infant's marrying Morris's daughter, or in her being 
married to Sir ahn, who was of age to chuſe a wiſe for him- 
ſelf, and who might think beauty and virtue a ſufficient por- 
tion, eſpecially when his fortune had put him above the want 


of money; that here was not the leaſt imputation on the 


F 593 7] 
(5) Vide 1 Inſt. 
vbi ſupra. 


Held to bea writ 
of common 
right, being to 
ſecure the next 


lady's character; that as it had not appeared any fraud or 
colluſion was intended, it was very unreaſonable to ſuſpect 
ſhe would be guilty of impoſing a falſe child on the family; 
alſo, that the other fide ought to have proved Sir John died 
ſciſed of ſome lands in (5) fee- ſimple, whereas it was reported 
that by a family ſettlement the eſtate was intailed ; that it 
would be an hardſhip on a Lady of ſo tender years to ſend a 
jury of matrons to inſpect her; and ſhe being now with child, 
might be of dangerous conſequence, and occaſion a miſcarriage, 
a thing poſſibly wiſhed for by the other fide ; however it was 
hoped the court would not grant this writ unleſs there was 
juſt reaſon for it; then with regard to her ſtaying at the ſeat 
in Lincolnſbire, it was repreſented to be an old houſe much ou: 
of repair, and that ſhe having no friends or relations in that 
neighbourhood, it would be cruel to force her to continue 
there; alſo affidavits were read, proving ſhe was with child, 
which fact was not diſputed. 

Lord Chancellor : I take this writ de ventre inſpiciendo to be 
of common right, it is in the reger, though not in F. N. B. 
and is for the ſecurity of the next (1) heir, to guard him or her 


* 


heir from 
— and ſuppefititious birth, and lies for a tenant in tail, becauſe at the time it was firſts 


an ellate tail was a fee ſimple conditional. 


(1) This writ is now granted, not 
only to an heir at law,” but to a de- 
viſee, whether for life, or in tail, or in 


16 December, 1784. Ex parte Fell, 
at the Rolls, 2oth December, 1786. Ex 
parte Brown, in Cha, Trin. Term 


fee, Ex parte Bateman, at the Rolls, 1792. ; 
agaiuſt 


ö 
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apainſt fraudulent or ſuppoſitious births; as to what is ob- 
jected, that the petitioners are intitled only to an eſtate-tail, 
this, at the time the writ was firſt allowed, being a qualified 
ſee, is ſufficient ; beſides, any affidavits proving that Sir Fobn 
was in poſſeſſion of land, will induce me primg facie to intend 
it a ſee-· ſimple; but as it may be an hardſhip to oblige the 
Lady to live in Lincolnſhire, far from any of her friends and 
relations, and fince the marriage appears to have been but in 
March laſt, conſequently no probability of her being brought 
to bed before Chriflmas, and as her father conſents that ſhe 
ſhall be in town before Michaelmas, and reſide in St. Fames's 
pariſh in Afiddleſex, let the writ de ventre inſpiciendo iſſue at 
Michaelmas, directed to the ſheriff of Middleſex ; in the mean 
while the preſent ® heirs may ſend two women at ſeaſonable 

times, to ſee whether ſhe is with child, they giving reaſonadle 

notice before hand, ſo that this may be attended with as little 

inconvenience as poſſible to the young lady. | 


Nite, The firſt writ is to ſee whether the widow be with 
child & guando paritura ; and if the jury find her with child, 
then ſhe is to be removed by a ſecond writ iſſuing out of C. B. 
(where the firſt is returnable) to a caſtle where the ſheriff is 
to keep her ſafely ; vide Cro. Fac. 685, 686. But in the 
principal caſe, the Lord Chanceller ſaid, there was no occaſion 
to execute the writ in that ſtrict manner, provided people of 
{kil! had from time to time free acceſs to her, and might be 
preſent at the birth. 


1i 2 


$93 


Er parte 


A18COUuGH, 


: 
A widow being 
admitted to be 
with child, the 
court will fix 
a place agreeable 
to both parties, 
where ſhe ſhall 
be till delivered, 
and where the 
heir may from 
time to time, at 
proper ſeaſons 
and on notice, 
fend women to 
ſee her, and to 
be preſeat when 
the child is 
born ; and in 
ſuch caſes no 
need to execute 
the writ in a 
ſtrict manner. 


[ 594 ] 


2 — — 
. — — 


. 
ET . 4 * 
S 


” 3 
_ 1 
b — 
— 


* 8 * 


2 
N 


"> 1 . 
— 1 , 4K 
»; \ 


—— 


* 


— — 


* — wr St: >. "4 3 


” 4 
122 Ton a 


EF DFe = is HS, WAL Cart” 


* 1 
E 


— 


- "Ms 1 FE na — 1 
2 3 1 { JS 3 R 
E JI... av ear ct 
—_— — — = _— -- - — * 


— 


* — . 


« 


„7 
ou 


— 


* Pr. 
r 
— — 


>. I * 4 "W444 8 
— * 2 LE. — — * 
4 12464 — r 3 
. - + - 


E 
Err - 


* 


. 


— te ne FLY 


E 


594 De Term. 8. Trin. 1731. 


Caſe 100. George Vernon Eſq; andSir Charles) 
Vernon Kant. (younger Sons of | 
Sir Thomas Vernon deceaſed) 
and Charles Vernon and Thomas Plainti 
Vernon Infants, the two Sons of 5 
the ſaid Sir Charles Vernon, by J 
their Father and next Friend, 


— 


A 
| 


Jane Vernon Widow, Executrix 
of Thomas Vernon Eſq; de- 
ceaſed, who * the eldeſt ſur- 
viving Son of the ſaid Sir Tho- þ 
mas Vernon, and was Executor Defendant.f 
of his eldeſt Brother Henry 

Vernon deceaſed, ; 


Lord Chancellor T HIS bill was for a ſpecific performance of marriage 
Kixc. articles, whereby Thomas Vernon the defendant's late 


= l * huſband and teſtator covenanted inter al * to purchaſe lands of 


28. pl. 33. 3501, per annum, and ſettle them on himſelf for life, remainder 


— of to his wife the defendant for life, remainder to their firſt, &. 


a marriageto. fon in tail male, remainder to the heirs male of the body of 


350 l. per ann. the ſaid Thomas Vernon by any other wife, remainder to his 


—.— — brother the plaintiff George Vernon for life, remainder to his 


ſue male of the firſt, c. ſon in tail male, remainder to the plaintiff Sir CH. 
marriage, re- 0 . . ; . . 
mainder to the in like manner, remainder to himſelf in fee. 


brothers of ihe 
huſband z equity will compel an execution of this covenant, and not put the party to an action of 
covenant in the truſtee's name. 


| 

J 395 J The bill ſet forth, that Henry Vernon, eldeſt brother of the | 
ſaid Thomas, having acquired a conſiderable perſonal eſtate in | 

Turkey, by his will, after ſome legacies, deviſed the reſidue, 

being about 10,000/., to his brother the ſaid Thomas Vernon, 

and in caſe he died without heirs male of his body, then to 


— nn 


+ This and the precedent caſe are miſplaced in point of time, one haviog 
been determined in Trin. 1730, and che other in Paſch. 1731. 


2 his 
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his two brothers, the plaintiffs Gearge and Sir Charles Vernon, 
to be equally divided between them; ſoon after which the teſ- 
tator Henry died a batchelor, 


That afterwards the ſaid Thomas Vernon, the next brother 
of the teſtator Henry, intermarried with the defendant Jane, 
and by articles made before marriage dated the 6th of Septem- 
ber, 1695, it was agreed, that the ſaid Fane (then Fane Stile) 
ſhould convey her inheritance in or near Crawley and Cobham 
in Surrey, to the uſe of him the ſaid Thomas her intended huſ- 
band for his life, remainder to herſelf for life, remainder to 
their firſt and every other ſon in tail male, remainder to their 
daughters in tail general, remainder to Thomas Vernon in fee; 


in conſideration whereof, and of the ſaid marriage, as alſo of 


1500/, in money Thomas Vernen covenanted to purchaſe 
lands of 350 /. per annum, and ſettle them on himſelf and his 
wife Fare for their lives, remainder to their firſt and every 
other ſon in tail male, remainder to the heirs male of the body 
of Thomas Vernon, remainder to the plaintiff George Vernon for 
life, remainder to his firſt and every other ſon in tail male, 
remainder to the plaintiff Sir Charles Vernon for life, remain- 
der to his firſt and every other ſon in tail male, remainder to 
Thomas Vernon in fee; to which articles Sir Thomas Vernon 
the father was a party, but neither gave, nor covenanted to 
pay or ſettle any thing upon the marriage. 


Soon after the marriage was ſolemnized, and Themas Vernon 
having omitted to ſettle any lands to ſuch uſes as were agreed 
to be limited by the articles, deviſed all his real and perſonal 
eſtate to the defendant Jane his wife and executrix, charged 
with portions for his three daughters, and in Augy/t 1 726 died 
without iſſue male: whereupon f 


His two brothers the plaintiffs now brought their bill for a 
ſpecific performance of theſe articles, (viz.) that lands of 
350ʃ. a year ſhould be purchaſed and ſettled agreeable 
thereto, 


For the plaintiffs it was inſiſted, that Thomas Vernon having 
ſolemnly on his marriage covenanted to make this ſettlement 
to his own brothers, and upon that inducement the father 
having come into the articles, and as it was a reaſonable co- 
venant in itſelf, ſo it was jult Mr, Vernen ſhould be compelled 

Ii3 to 


— 


— 
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— to make it good, and ſettle lands in manner as aſoreſaid; that 
tit was to be preſumed Mr. Vernon, the defendant's late huſband 
and teſtator, entered the more readily into the agreement in 
order to make ſome ſatisfaction for the advantage accruing to 
him by the void deviſe over of his brother Henry's perſonal 
eſtate, in caſe of failure of iſſue male of his body, to his two 
brothers the plaintiffs George and Sir Charles Vernon; alſo that 
[ 599 ] the defendant Jane herſelf had by letters, after her huſband's 
death, promiſed to perform his marriage articles in purchaſing 
/ and ſettling lands accordingly : and ſeveral caſes were cited in 
„ Ante 24. behalf of the plaintiffs, particularly that of (a) Oſgoed and 
Strode, determined firſt by Lord Macclesfield, and afterwards 
affirmed on a re-hearing by Lord King, where a covenant for 
ſettling lands on a nephew, in default of the ſon's dying 
without iſſue male, was decreed to be carried into execution. 


For the defendant it was urged, that the covenant as to the 
plaintiffs the brothers of Thomas Vernon, was merely volun- 
tary, not within any of the conſiderations expreſſed in the 
articles, which were that of marriage, of the wife's eove- 
nanting to ſettle her inheritance, and the pecuniary portion of 
1500. which ſhe brought, and that theſe being all expreſs 
conſiderations, no other could be intended, expreſſio unius ef 
exclufio alterius ; that in Bedell's caſe, 7 G. 40. it is ſaid, if 
the father in conſideration of 100 /. paid by his ſon, cove- 
nants to ſtand ſeiſed to the uſe of the ſon, this deed muſt ope- 
rate as a bargain and ſale, and be inrolled, though in caſe 
of a ſon, by reaſon of the expreſs conſideration ; and ſo here 
no conſide ration could be intended but what appeared, which 
caſe was the ſtronger, as the uſual clauſe, (viz.) and for diver; 
ether cauſes and confederations, is omitted in the deed : that if. 
by a different deed, and not by theſe articles, Thomas Vernen 
had covenanted to ſettle lands of 350 J. per annum, without 
any conſideration, equity would not have compelled him to 

rform it; and as a nudum puctum would not bind at law, fo 
neither would a covenant if voluntary, and without a con- 
ſideration, oblige in equity; beſides, this remainder to the 
plaintiff's brothers was not only voluntary but intirely pre- 

g carious, in the power of Thomas Vernon to have barred at 
[ 598 ] his pleaſure, by a common recovery, as ſoon as made; and 


it muſt have been intended that he ſhould never be ſued for a 
| ; perſorm . 
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performance of it, ſince the very ſuit would be a provocation ren =— 
to him to bar the remainder - when ſettled, That as to Sir ; it 


Thomas Vernon's being made party to the articles, it could 1 
not be material, becauſe nothing moved from him, nor did he 2 0 
undertake to pay or ſettle any thing; and if it was an objec- IF 
tion againſt the deſendant, that Sir Thomas Vernon was a party, 

it was ſurely as material an one againſt the plaintiffs, that , 
they were nat parties to the articles. That the plaintiffs 


ſcemed conſcious a conſideration was neceſſary, by their en- h * 

deavouring to boulſter up this covenant, and make it as a 1 

conſideration, that it was done by Mr. Vernon with deſign to "wh 

make ſatisfaction for the perſonal eſtate ſettled by Henry 5 : 
| 


Vernon's will on the plaintiffs, in caſe he (Thomas Vernon] 
ſhould die without ifſue male, which from the remoteneſs of 
the limitation veſted abſolutely in him ;- whereas the anſwer 
to this was eaſy, (via.) that ſuch will was either good, in 
which caſe the plaintiffs might take advantage and make the 
beſt of it; or void, and then it was out of the caſe. That 
as to the letters ſent by the defendant Fane juſt after the 
death of her huſband, when overwhelmed with grief, and at 
beſt not knowing the law, theſe were faid to be explained by 
the evidence of her brother Hornby, to mean no more than 
that if ſhe was obliged by law to do this, ſhe would not put 
her huſband's brothers to the expence of a ſuit, but that ſhe 
had been ſince adviſed the covenant, being voluntary as to 
them, was not binding; that as to the caſe of Ofzzad and 
$trade, cited on the other ſide, where there was a covenant for 
ſettling lands on a nephew in default of the ſon's dying without 
iſue male, that could not be called a voluntary covenant, the 
father who joined in the ſettlement having an equitable intereſt 
in part of the lands ſettled, and it might well be preſumed he 
would not have joined, unleſs a remainderhad been limited over 2799 J 
to the ſon of his ſecond ſon, which was the very reaſon (a) given (a) Ame 256. 


by the Lord Macclesfield in pronouncing that decree j whereas 
there was no ſuch ingredient to be found in the preſent caſe, 
the father, though party to the articles, contributing nothing 
on the marriage; wherefore all that equity could do, would 
be to decree that the plaintiffs ſhould have liberty to bring an 
action of covenant in the truſtees' names againit the defendant 


the executrix of Thomas Vernon, in order to recover damages. 
114 Lord 
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not put the par- 
ty to ſue the 
covenant at law 
in an action 
brought in the 
truſtees” names. 
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Lord Chancellor: As to what has been ſaid of putting the 
plaintiffs to ſue the covenant in the names of the truſtees in 
the marriage articles for the recovery of damages, I do not 
think it an adequate remedy ; the party who would be en. 
titled ro the greateſt ſhare of the damages, would (in caſe any 
ſuch were living) be the plaintiff George Yernor's ſon, as having 
the firſt eſtate tail; but there being as yet no ſuch ſon, I do 
not ſee how he would have any part of the damages given in 
the action of covenant, were it to be brought; alſo Sir 
Charles Vernon's eldeſt fon may die without iſſue, and then 
the ſecond ſon may be entitled to the firſt eſtate of inheritance 
in the premiſſes to be purchaſed, who yet cannot come in for 
any part of the damages recovered in the covenant : but if [ 
decree a ſpecific performance, and a ſettlement to be made 


according to the agreement, then each party entitled, or to 


be entitled, will have right and juſtice done them, if not be- 
fore barred by a legal conveyance, (viz.) by a common re- 
covery. With regard to what has been mentioned of Mrs. 
Vernon's letters, it is true theſe ought not to bind her, if 
not- bound before by the articles; ſhe might well be un. 
der an apprehenſion of being liable by means thereof, and 
therefore write ſuch letters; but that would be no reaſon for 
her being concluded by her miſapprehenſion. There is no 
pretence of any fraud or impoſition on Mr. Fernen in the 
obtaining this covenant from him, on the contrary, it appears 
to have been made upon the moſt ſolemn occaſion, that of 
his marriage; and to be an agreement, which not only his 
own but alſo his wife's relations came into; whereſore as he 
has in ſo ſolemn a manner entered into it, I do not think he 
himſelf could have been admitted to ſay I will nat perform it, 
and if ſo, his executrix, who ſtands in his place, cannot be 


more favoured. 


Mr. Vernon might be induced to come into this covenant, 
in order to make ſome recompence for what was intended the 
plaintiffs by their elder brother Henry's will, I mean the de- 
viſe over of the perſonal eſtate to them in caſe their brother 
Thomas ſhould die without iſſue male, which has happened; 
he probably did not at firſt know ſuch deviſe over to be void 
in law; indeed none but a lawyer could know it; and though 


he might afterwards be adviſcd it was void, yet as this was 
Ne mg | he 
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the intention of his brother expreſſed in his laſt will, he may 
have thought himlelf in conſcience bound to make ſome ſatis- 
ſaction; and ſor this, or ſome other good reaſon, as for the 
ſupport of his name, have entered into the covenant, Far- 
ther, no creditor can here be hurt by a ſpecific performance 
of this agreement; wherefore as the defendant has admitted 
aſſets, let her purchaſe and make a ſettlement of lands of 
350/. per annum purſuant to the articles, and the Mafter ſet- 
tle the conveyance if the parties differ (1). 

As to coſts, it ſeems this was ſo doubtful a caſe, that they 
were not ſo much as aſked for by the plaintiffs, 


Upon appeal to the Lords this decree was (a) affirmed (2), 


609 


Vgeanon . 
Vzan0n. 


— 


(1) Vide Oed v. Strode, ante 245. v. Ira man, 1 Vez. 73. 
Goring v. Naſh, 3 Ack. 186, Stephen; (2) 4 Bro. P. C. 26. 


Duke of Chandos verſus Talbot. 


IR Thomas Doleman the father, upon a ſettlement made on 

his marriage, had a power to charge the manor of Shaws 
in Berks with 1000 J. and in caſe of non-payment, the ſaid 
manor and premiſſes were limited to the uſe of truſtees and 
their heirs, until this 1000 J. and intereſt ſhould be paid, 
ſubject to which charge the manor, &c. were by that ſettle- 
ment limited to the firſt, c. ſons of Sir Thomas in tail male. 


Sir Thomas Doleman made an appointment of the 1000 /. 
unto 7. S. under whom the three children of Lewis Doleman, 
ſecond ſon of Sir Thomas (via.) Thomas-Humphrey Doleman 
Lewis and Dorothy Doleman, became intitled to 400 J. equally 
to be divided amongſt them, this 400 J. being ſaid to be part 
of the 1000/, Afterwards Sir Thomas Doleman died leaving 
iſſue two ſons, Sir Thomas and Lewis; Lewis died leaving 
iſſue the ſaid Thomas- Humphrey, Lewis and Dorothy; Sir To- 
mas Doleman the ſon ſuffered a recovery to the uſe of himſelf 
in fee, (Au. if the freehold was not in the truſtees for raiſing 
the money appointed to be raiſed by Sir Thomas Deleman the 
father, and conſequently no good tenant to the precipe,) and 
by his will deviſed ſeveral annuities, particularly 100 J. per 
annum to one Elizabeth Smith for life, alſo ſeveral legacies, as 

500 J. 
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5 oo J. to his nephew Lewis Doleman, payable at his age of 
twenty-five; 1000 4. to his niece Dorothy, payable at her age 
of twenty-five ; and deviſed his manors and lands to truſtees 
and their heirs, chargeable with the payment of his debts, 
legacies, annuities and funerals, upon truil that they ſhould 
receive the rents, iſſues and profits until his ſaid eldeſt nephew 
Thomas-Humphrey Doleman, or ſuch perſon as fhould be en- 


_ titled to the premiſſes under the will, ſhould attain his age of 


twenty-five, and that the truſtees ſhould out of the profits pay 
30 J. per annum to Thomas-Humphrey Doleman, and 201, per 
annum a- piece to Lewis and Dorothy until their reſpeCtive ages 
of twenty-five; the reſt and reſidue, after debts, annuities, 
legacies and funerals, and the charges of the truſtees paid, 
the teſtator gave to Thomas- Humphrey Doleman, or to ſuch 


other perſon as ſhould be entitled to the next and immediate 


reverſion of the premiſſes, when they ſhould attain the age of 
twenty-five years; alſo that from and after his nephew Themas 
Humphrey ſhould attain his age of twenty-five, the premiſies 
ſhould be to the uſe of him and the heirs male of his body, re- 
mainder to Lewis Doleman and the heirs male of his body, re- 
mainder to Dorothy in like manner, with divers remainders 
over; and having made his truſtees Dean, Smith and Weſten, 
exccutors, the teſtator died the 3oth of April 1711. 


Thomas Humphrey Doleman died the 3oth of Augyft 1712. 
an infant, inteſtate and without iſſue ; Levis the next nephew 
died the 17th of April 1716. an infant about fixteen years old, 
having left his mother Mary Webb, who was the widow of 
Lewis Doleman the father, (and afterwards wife of Mr. Ser- 
jeant Webb) executrix. 30 Auguft 1716. Dorothy Doleman 
intermarried with Jh Talbot, who afterwards together with 
his wife then an iafant aſſigned over the 1000 J. legacy given 
to her by her ſaid uncle Sir Thomas Doleman's will to ——- 
Wilbraham for 75501. Hillary 1719. Talbot and his wife, ſhe 
having attained her age of twenty-one, levied a fine to Rich- 
ard Combs, and in Bafter term then next ſuffered a recovery, 
and by deed of leaſe and releaſe dated the 2d and 3d of March 
1719, declared the uſe thereof to be, to the intent that Richard 
Combs ſhould have an annuity or rent-charge of 100 /. fer 
annum in fee, in conſideration of the great and ſignal ſervices 


done to Mr. Talbot and his wife, by the ſaid Richard Contbs, and 


of 
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of goo /. by him paid or ſecured to be paid to them, the pre- 
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miſſes thus charged to be to the uſe of Talbot and his wife for Tauzor. 


their lives, without waſte, remainder to the uſe of ſuch per- 
ſons, and for ſuch intents and purpoſes, as the huſband and 
wife, or the ſurvivor of them, by writing under the hands and 


ſeals of them, or the ſurvivor of them, atteſted by two wit- 


neſſes, ſhould appoint, and for want of ſuch appointment to 
Derathy the wife in fee. 


28th of May 1720, John Talbot articled to ſell the premiſſes 
to the Duke of Chandos for 207 18 J. the coppice and timber to 
be valued and paid for by the Duke, beſides the purchaſe money; 
the 31ſt of January 1722, Dorothy the wife attained her age 
of twenty-five z and on the 17th of December following the 
Duke of Chandss brought his bill againſt Fehn Talbot and Do- 
rally his wife, and others, to have a ſpecific performance of 
the articles; the ſaid Dorethy at the ſame time bringing her croſs 
bill to ſet aſide the fine and recovery and deed of uſes, 


The 27th of July 1727, the cauſes were heard, when ſo 
much of the croſs bill as ſought to ſet aſide the fine, recovery 
and deed of uſes} was diſmiſſed, the Duke's articles eſtabliſhed 
and decreed to be performed, and the timber ordered to be 
valued by two indifferent perſons to be appointed by the Maſ- 
ter, who was to ſee what money hir Grace had paid in ſatiſ- 
faction of incumbrances affecting the eſtate, 


The Maſter made his report, and on exceptions taken 
thereto, the cauſe being again brought on, theſe points aroſe : 


V, As to two ſums of 133/. 6s. 8d. and 133 J. Gs. 8d. 
which were ſaid to be part of the ſaid 400 J. charged on the 
premiſſes, and which had been aſſigned to Lewis Doleman and 
Derathy Deleman reſpectively, it was inſiſted that Lewis Doleman 
ſurviving his elder brother Thomas- Humphrey Doleman, became 
tenant in tail of the eſtate charged with this 133 J. 6s. 8d. 
which was aſſigned to him, and as an eſtate- tail was deviſed 
to him by his uncle Sir Thomas Dolemar's will, this was an 
inheritance which might endure for ever, and therefore did 
merge the charge of 133 J. 61. 8 d. aſſigned to him. 


Sed 
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Where 1601. 
is charged upon 
a real eſtate. 
which eſtate it 
ſelt comes to 
the perſon in · 
titled to the 
money, if in 
fee the charge 

Is merged ; but 
where the 100 h 
charged is ſe- 
Cured by a term 
or other legal 
eſtate in a third 
perſon, there 
the chaige is 
not merged, nor 
If the eſtate 
which comes to 
the perſon in- 
titled to the mo- 
ney be only an 
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Sed per Cur': Here can be no merger, becauſe by the ſetile. 
ment made by Sir Thomas Doleman the father, the manor and 
premiſſes were veſted in truſtees until payment of the 400 l, 
which legal eſtate yet continued in them, and which being a 
fee-ſimple makes it a ſtronger caſe than that of Thomas and 
Kemifh, 2 Vern. 348. where there was a term of 500 years in 
truſtees * to ſecure a daughter's portion payable at eightcen or 
marriage, the fee deſcended to the daughter, who afterwards 
died unmarried and an infant about eightcen, having firſt 
made a nuncupative will, and thereby deviſed all in her power 
to her mother ; whereupon it was decreed by the Lord Sammer 
and affirmed by the Houſe of Lords, that this portion was not 
merged, but ſhould go to her mother, who had adminiſtration 
with the will annexed. Indeed had this been a mere equita- 
ble charge upon the land, and a fee- ſimple, not an eſtate-tail 
only, had come to Lewis Dalemun the ſon, it might then have 


been a merger (1). 


8 

6 | 

onl Ma. 2dly, As to the 133/. 6s. 8d. aſſigned to Dorothy, it was 
01pm urged, that ſhe having joined in a fine and recovery of the pre- 
land ſecured by miſſes, this would extinguiſh all her right to any thing iſſuing 
— out of or charged upon them, either preſent or future, and 
Jevies » fine of conſequently barred her right to the 133 J. 65. 8d. to which 
— d. opinion the Lerd Chancellor at firſt inclined (2). 

right to the 

charge ; ſo if he ſuffers a recovery. 


But it afterwards appeared, on the reading of the will 
which gave the 400 J. to theſe children of Lewis Doleman the 
ſecond ſon, that it was only a legacy at large, and not any part 
of the money ſecured by the charge which Sir Thomas Doleman 
the father had made upon the eſtate ; wherefcre this exception 
to the Maſter's report was waived, 


Another exception was concerning the valuation of the 
timber, and what was timber; for the Maſter by his report had 
charged the Duke with the valuation of young ſaplings, eſli- 
mated but at 12 d. or 18 d. a- piece, which being ſeveral 
thouſands amounted to above 400 J. as alſo of pollards, fome 
of which were rotten, or contained no timber z the ſame of 


— 


—_ 


246. 


(2) Vide Stephens v. Lord Bateman, 


1 Bro. Cha. Rep. 22, 
walnut- 
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walnut-trees, which were not timber, though ſome of them 
were worth 20 J. and others 40 J. a tree; alſo yew, cherry, 
crab, lime and horſe-cheſnut trees were valued as timber in 
the Maſter's report. 


Lord Chancellor : It is the cuſtom of the country that makes 
ſome trees timber, which in their nature, generally ſpeaking, 
are not ſo, as horſe-cheſnut and lime-trees, ſo of birch, beech 
and aſp, and as to pollards, notwithſtanding what is ſaid in 
Plewd. 470. in the cafe of Scly verſus Melyns, that theſe are 
not timber, and that tithes are to be paid of their loppings, 
(which could not be if pollards were timber) yet if the bodies 
of them be ſound and good, I incline to think them timber; /e- 
cur if not ſound, they being in ſuch caſe fit for nothing but fuel. 


With regard to the walnut-trees it was ſaid, that tho' theſe 
might be valuable in themſelves, yet fince the Duke by the ar- 
ticles was only to pay for the timber, (by which could be meant 
only ſuch trees as were fit to be uſed in building and repairing 
houſes) therefore walnut-trees being no ways proper for theſe 
uſes, were not to be valued, which rule would alſo extend to 
young ſaplings or trees called titlers, tho' all theſe might in 
time come to be timber; however, not being ſo when the 
articles were executed or decree pronounced, the Duke was 
not to pay for them, 


Lerd Chancellor : If a timber-tree which may not be worth 
3/. or 4/. ſhall be valued or paid for in the purchaſe, why not 
walnut-trees, ſome of which may be worth 10 /. 20 J. or even 
50 J. a- piece? However as theſe trees ſeem to be of conſider- 
able value, unleſs * the parties can agreee amongſt themſelves 
to lump the valuation, and as it is the cuſtom of the country 
which aſcertains what are timber-trees, making ſome to be 
eſtcemed ſuch which in their nature, generally ſpeaking, are 
not, eſpecially in countries where timber is ſcarce, I ſhall 
direct an ifſue to try whether any, and which of theſe trees are 
by the cuſtom of the country to be accounted timber. 


Then a queſtion aroſe, whether the 1000 J. legacy given by 
Sir Thomas Doleman the ſon's will, to Dorothy payable at her 
age of twenty-five years, and aſſigned by her huſband Mr, 
Talbot and her before ſhe came to age, and for the ſum of 750/. 
only, was a good aſſignment; for though Mr. Tallot and his 

wife 
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In a purchaſe 
where timber is 
agreed to be va- 
lued, the cuſtom 
of the country 
makes thoſe 
trees timber, 
which in their 
nature are not 
ſo, as birch, 
beech, &c. 
pollard trees, if 
the bodies are 
ſound, to be 
valued as tim- 
ber. 


Walnut-trees, 
where of confi- 
derable value, ts 
be eſtimated as 
timber. Where 
teves ate of va; 
lue, and the par- 
ries cannot agree 
in the valuation 
of them as tim- 
ber, the court 
will ſend it to 
be tried whether 
by the cuſtom 
of the country 
any and which 
of theſe are tim 
ber-trees. 
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A choſe in ac- 
tion, thoꝰ not 
aſſigvable at 
Jaw, yet is ſo 


in equity, where 


the huſband may 
aſſign it alone, 
as he may — 
other part 

the wife's per- 
dr Kate. 


So may a con- 
tingen! intereſt: 
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wife did join in a fine and recovery of the premiſſes 
therewith, yet if it were well aſſigned to Wilbraham before the 


| fine, the ſubſequent fine could not hurt it; to which the court 


agreed. 


And here it was objected, that the wife being then an in- 
fant, the aſſignment was void as to her; that it was a choſe en 
action in its nature unaſſignable, and wholly in contingency 
until Dorothy ſhould attain her age of twenty-five ; before 
which time if ſhe had died, being a charge upon land, it would 
have ſunk. Alſo this 1000 J. was inſiſted on to be merged, 
becauſe Dorothy living to twenty-five, the eſtate- tail be- 
came compleatly veſted in her, and ſuch eſtate turned after- 
wards into a fee- ſimple by a recovery; conſequently when the 
charge upon the land, and the land itſelf came to the ſame 


, perſon, there muſt be a merger ; that the iſſue of Dorothy 


could not be charged therewith at the ſuit of her adminiſtra- 
tor, whereſore it could not be ſaid to ſubſiſt nor be aſſign- 
able; but ſuppoſing this 1000 /. to be aſſignable, yet as it was 
aſhgned for leſs money than was really due, (viz.) for 75700. 
inſtead of 1080 J. the aſſignee Wilbraham ſhould only have 
the money he actually paid, and not the whole 1000 J. which 
though as againſt the aſſignor he might be entitled to, yet as 
againſt a mortgagee or creditor of the aſſignor, he could claim 
no more than what he had aCtually laid down, agreeable to the 
diſtinction taken in the caſe of Williams verſus Spring field, 
1 Fern, 476. 


To which it was anſwered, that though a choſe en action, as a 
bond, &c, was not in ſtriftneſs of law aſſignable, yet in equity 


(1) it was, as every day's experience ſhewed ; that though 


the wife was an infant when the aſſignment was made, yet 
that could not be material; for if ſhe had been of age and 
joined, the deed as to her would have been void, and ſhe 
might have pleaded non eff faFum, but being a perſonal thing 
the "huſband alone might aſſign it; and with regard to its 


which the huſband has in right of his wife, or a poſſibility of a term, which tho* not good ftrifly 
by way of aflignment, yet will operate as an agreement, where or a valuable conſideration. 


— 


(1) Jacob n v. Willians, ante, 1 vol. 385. Higden v. I illiamſen, pol 


3 vol. 132. 


being 


FS SS — www was ww 
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being a contingency until the wife Dorathy ſhould come to 
her age of twenty-five, | it had been determined that the 
poſſibility of a term, (viz.) where a term was deviſed to A. 
for life, remainder to B. for the reſidue thereof, ſuch poſſi- 
bility might be aſſigned even by the huſband alone, as ap- 
pears from the caſe of Theobald verſus (1) Duffay, decreed 
firlt by the Lord Macclesfield, affirmed afterwards by the pre- 
ſent Chancellor, and laſt of all by the Houſe of Lords, But 
were it not in ſtrictneſs to operate by way of aſſignment, yet 
it would be good as an agreement, eſpecially when made for 
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a valuable cenſideration ; that in the caſe of Beckley (a) and (-) Ante 182. 


Newland, where two, whoſe wives were coheireſſes to one Mr. 
Turgis, and in expectation of gaiaing conſiderably by him, 
agreed in Mr. Turgis's life-time to divide between them what 
ſhould come to either of them by virtue of his will; this was 
an agreement concerning a much more remote poſlibility than 
that in the preſent caſe, and yet was 'eſtabliſhed by a decree 
of this court. " 


(609 ] 


Then as tothe objection of the aſſigument's being made for - - 


7501, inſtead of 1000 J.; the intereſt of the 7507. from the 
time of making the aſſignment to that of Dorathy's attaining 
twenty-five would amount to near 1000 J. and conſidering the 
chance the aſſignee run of Dorethy's dying before her age of 
twenty-five, the very inſuring of her life would come to ſo 
large a ſum of money as to make it a dear bargain, That it 
would be ſtill more unreaſonable, ſhould Mr. Ta/bat be con- 
ſirued to have deſtroyed his own aſſigument of this 1000/7. 
legacy by his own ſubſequent fine, that he, againſt his own 
alignment, after having received a valuable conſideration for 
the ſame, nay the full value, conſidering the remoteneſs of the 
time of payment, and the hazard of the legacies ſinking in the 
mean while, ſhould have the legacy again ; and with regard to 
any judgment or other creditors of Mr. Ta/bef, as they claimed 
under him, and had no ſpecific lien on the legacy, they could 
not be in a better condition than he himſelf was; for which 
reaſons the Lord Chancellor decreed this aſſignment of the 
15901, legacy to Wilbraham to be good, and that he was en- 
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n 
A legacy out of 
a perſonal eſtate 
yable to an 
nfant at 21, 
If the infant 
dies before 21, 
his adminiſtra- 
tors may have 
it 3 ſecus if the 
Jegacy is charged 
upon a real e- 
Kate, | 


will upon land, 
and where by 
deed pzyable to 
an infant at 213 
for in both caſes 
$f the infant dies 
before 21, it 
fnks into the 
And. 
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fitled thereto with intereſt from the time Dorothy came to the 
age of twenty-five. 


The laſt queſtion was touching the legacy of 500 J. which by 
the firſt part of the will of Sir Thomas Deleman was given to 
his nephew Lewis Doleman to be paid at his age of twenty- 
five, and fo n veſted legacy as to the perſonal eſtate, after 
which the teſtator's real eſtate was charged therewith ; and in 
regard Lewis Doleman died an infant of about the age of 
fifteen, and before the time appointed for the payment, it was 
inſiſted that this being a legacy charged upon land, did fink 
for the beneſit of the heres factus or natus ; that here the pre- 
miſſes chargeable with this legacy, amongſt other parts of the 
real eſtate of the teſtator, were deviſed to truſtees and their 
heirs, upon the truſts and to the uſes herein before mentioned; 
it was true in caſe of a bequeſt, of any ſum of money out of 
a perſonal eſtate to one, 1% be paid at his age of twenty-one or 
twenty-five, if the legatee dies before the time of payment, it 
becomes notwithſtanding a veſted legacy tranfmiſſible to exe- 


cutors or adminiſtrators ; but where ſuch legacy is deviſed out 


of a real eſtate, and the legatee dies before the time appointed 
for payment, there the legacy ſhall ſink into the land; becauſe 
equity will not load an heir for the benefit of an executor or 
adminiſtrator. One of the firſt cafes of which nature was that 
of Paulett and Paulett, 1 Vern. 204, 321, where a portion was 


- charged upon a term for years raiſed out of an inheritance for 


that purpoſe, payable to a daughter at twenty-one or marriage; 


the daughter died before twenty-one unmarried, and her ad- 


miniſtratrix ſuing in equity for this portion, the court decreed 


it ſhould ſink into the land. 


Afterwards caſes happened where lands were by will charged 


rtlon with portions for children, payable at their ages of eighteen or 


twenty-one z and on the child's dying before ſuch time, it was 
objected, that though it had been determined, where by deed 
or ſettlement, lands were charged with portions for younger 


children payable at certain times, this being upon a marriage 


treaty where the parties contracted and ſtipulated for particu- 
lar purpoſes (as the advancement of daughters in marriage) 
and when the fact ſo happened that the daughters died before 
they had any occaſion for their portions, theſe were decreed 
to ſink: yet a legacy given by a will, was to be looked upon 

| = 


= 
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as a bounty, and not as ariſing upon any treaty, contract or 


ſtipulation between the parties, for which reaſon it ſhould not 
here ſink as in caſe of a ſettlement. 


Notwithſtanding which, ſuch diſtinction has been difallow+ 
ed, and the rule in equity ſettled to the contrary, as appears 
from the caſe of Smith and Smith, 2 Vern. gaz. where a por- 
tion charged upon land by a will payable at a future day, on 
the child's dying before the day, was determined to fink in the 
land, to which purpoſe I cited the caſe of Yates and Fettiplace, 
2 Vern. 416. as in point, where a legacy was given out of a 
perſonal eſtate (and in aid thereof the real eſtate made ſubject) 
payable at a future day, before which day the legatee dying; 
though not only the difference before mentioned between a 
ſettlement and a will was infiſted upon, but likewiſe another 
diſtinction attempted to be made, (viz.) where a legacy was 
charged both upon a real and perſonal eſtate, and where upon 
lands only : yet was it decreed that the legacy ſhould fink into 
the land. Alſo I mentioned the caſe of Jennings verſus Lookes 
(a) heard before the Maſter of the Rolls and Mr. Baron Gilbert, 
when Lords Commiſſioners of the great ſeal, in which caſe a 
legacy was given to a child, payable at twenty-one, out of the 
perſonal eſtate, which if not ſufficient, the real eſtate, to be 
liable; and in that caſe the above-mentioned diverſity between 
2 portion ſecured by a deed and a will was inſiſted on; never- 
theleſs this diſtinction was over-ruled, and it was held that 
tho' if the adminiſtrator of the legatee who died before twenty- 
one, could get all or any part of the legacy out of the perſonal 
eſtate, he was at liberty ſo to do; yet with reſpecꝭ to the land, 
lie ſhould recover no part from thence, 


In anſwer to all which it was urged, that there was a ma- 
terial difference between a portion contracted for by ſtipulation 
of the parties before marriage, or ſecured by a marriage ſet- 
tlement, and legacies charged upon land by will, which is a 
mere bounty; as alſo between a portion to a child for whom 
the father is bound to provide, and a legacy to a nephew or re- 
mote kinſman, for whom the teſtator is not obliged to make 
any proviſion, That in the principal caſe the 500 J. being 
given firſt as a legacy out of the perſonal eſtate, it would not 
fink, but ſubſiſt, though the child ſhould have died before the 
day of payment; and when by the latter part of the will the 

Vor. II, K k land 
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So where a por- 
tion is given out 
of a perſonal e- 
ſtate, paysble at 
a future day, 
and if that 

not ſufficient, 
then out of the 
rea) eſtate z 

ſince if the per- 
ſon to whom it 
is given, dies 
before the por- 
tion is payable, 
it finks as to thg 
land. 


(a) Ante 276, 
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land came to be charged, this was only a ſecurity in aid, but 
ſtill for the payment of what was before given out of the per. 
ſonal eſtate, juſt as if a ſubſequent mortgage had been made for 
the payment of the legacy, the nature thereof or it's ſul. 
ſiſtence would not thereby have been altered, but it would ſtill 
continue a legacy. 


At another day, this cauſe having been adjourned in order 

. to ſearch precedents, the Lord Chancellor ſaid he had looked 
into the caſe of Yates and Phettiplace in 2 Vern, and alſo that of 
Jennings and Lookes, both which came fully up to the preſent 
caſe, (viz.) that where the perſonal eſtate was not ſufficient, 
and the real eſtate in failure thereof was made liable to anſwer 
the legacies, in caſe of the legatee's dying before the legacy 
became due, the charge upon the land determined; that it 
ſeemed but a very flight and ſuperficial diverſity between a le- 
gacy given at twenty-one, and payable at twenty-one ; and 
tho” it had been eſtabliſhed in the (1) ſpiritual court, as to 


223 


legacies 


„ 


(1) The diſtinction abovementioned 
with reſpe& to intereſts ariſing out of 
perſonal property (as far at leaſt as they 
are of a legatory nature), although ex- 
plained and in ſome degree corrected by 
the more modern caſes, is, in ſubſtance, 
eſtabliſhed by Lampen v. Cloberry, 2 
Cha. Ca. 155. Smell v. Dee, 2 Salk. 415. 
2 Eq. Ca. Ab. 295. pl. 2. note. Bar- 
low v. Grant, 1 Vern. 255. Onſlow v. 
South, 1 Eq. Ca. Ab. 295. pl. 6. Sta- 
pleton v. Cheeles, Pre. Cha. 318. Love 
v. L'Strange, 3 Bro. P. C. 337. Corbet 
v. Palmer, 2 Eq. Ca. Ab. 548. pl. 27. 
Lowther v. Condon, Barnard. 329. Stead- 
man v. Palling, 3 Atk. 427. 69% v. 
Nelſon, 1 Burr. 227. Barnes v. Allen, 
1 Bro. Cha. Rep. 181. Monkhouſe v. 
Holme, 1 Bro. Cha. Rep. 298. Benyon v. 
Maddon, 2 Bro. Cha. Rep. 75. May 
v. Mood, 3 Bro. Cha. Rep. 471. Where 
intereſt is given before the time of pay- 
ment, it is evidence of an intention to 
veſt the legacy, Collins v. Metcalfe, 1 
Vern. 462. Sta; leton v. Cheeles, 2 Vern. 
673. and Pre. Cha. 318. S. C. Atkins 
v. Hiccocks, 1 Atk. 501. Van v. Clarke, 
1 Ark. 512. Neale v. Willis, Barnard. 
43. Fonnereau v. Fonnereau, 3 Atk 645. 


and 1 Vez. 118.5. C. Walcetv. Hall, 


3 


Hall v. Terry, 1 Atk. 502. 


2 Bro. Cha. Rep. 305. But it ſeems 
that theſe authorities are not applicable 
to any intereſts but thoſe of a /egatory 
nature, although the fund be merely 
perſonal. Hubert v. Parſons, 2 Vez. 262. 
Lord Teynham v. Webb, 2 Ver. 205. 
69 v. Nelſon, 1 Burr. 227. So, with 
reſpect to all intereſts ariſing out of 
land, the rules on the ſubject are 10- 
tally different ; for, whether the land be 
the primary or auxiliary fund, whethet 
the charge be made by deed or will, 21 


a portion or general legacy, for a child or 


a ftranger, <ith or without intereſt, the 
general rule is, that charges upon Jand 
payable at a future day ſhall not be 
raiſed, where the party dies before the 
time of payment, Bond v. Brown, 2 Cha. 
Ca. 165. Lady Poulet v. Lord Powe 
lett, 1 Vern. 204. 321. Smith v. Smith, 
2 Vern. 92. Tates v. Phettiplace, 2 
Vern. 416. Carter v. Blegſoe, Pre. Cha. 
267. Tournay v. Tournay, Pre. Cha. 290. 
Stapleton v. Cheeles, Pre. Cha. 318. Jen- 
nings v. Lookes, ante 276. Rich v. Wit 
/on, Moi. 68. Bateman v. Roach, 9 Mod, 
106. Gordon v. Raynes, poſt. 3 vol. 134+ 
Bradley v. Powell, Ca. temp. Tal. 193- 
P rew/e V, 
Abingdon, 1 Atk. 482. Bg. v. Ce- 

ton, 
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legacies given out of a perſonal eſtate, it did not deſerve to be 
{xvoured or countenanced, where the legacy is charged upon 
land, and the infant legatee dies before twenty-one, or before 
the time when the legacy is made payable ; that there was not 
any the leaſt difference between a ſum of money charged by a 
will on land, payable to an infant at twenty-one, and where 
ſuch charge ariſes by a deed. That the authorities before 
mentioned ſhew there is no difference where the real as well 
as the perſonal eſtate is charged, for in ſuch caſe, as far as the 
executor or adminiſtrator claims out of the latter, he ſhall ſuc- 
ceed according to. the rule of that court where theſe things 
are determinable, even tho' the infant legatee dies before the 
time of payment, but as far as the legacy is charged upon the 
land, ſo far ſhall it, on the legatee's dying before the legacy 
becomes payable, ſink ; and this being the rule which has of 
late univerſally prevailed, be the legatee a child or a ſtranger, 
it would be of the moſt dangerous conſequence, and diſturb a 
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great deal of property for him to break into it. 


Mn, 1 Atk. 555. (in which the authority 
of Fackjon v. Farrant, 2 Vern. 424. and 
Cave v. Cave, 2 Vern. 508. is denied) 
Van v. Clarke, 1 Atk. 512. Richardſon 
r. Greeſe, 3 Atk. 6g. _— General 
v. Milner, 3 Atk. 112. Funflall v. 
Bracken, 1 Bro. Cha. Rep. 124. note. 
Harrijon v. Nayler, 2 Bro. Cha. Rep. 
108. Gawler v. Standerwicke, 1 Bro. 
Cha. Rep. 106. note. This rule how- 
ever is ſubject to many exceptions, as 
where the time of payment is poſtponed 
from the circumſtances, not of the per- 
ſon, but of the fund. Lowther v. Con- 
den, 2 Atk. 127. 130. Barnard. 327. 
S. C. Butler v. Duncombe, ante, 1 vol. 
457 Pig ſeld's caſe, ante 513. Xing 
v. Vicbers, Ca. temp. Tal. 117, and 
post. 3 vol. 414. S. C. Emes v. Hau- 
cock, 2 Atk. 50% Sherman v. Collins, 
J Ack. 319. Futchins v. Fey, Com. 
Rep. 716. Hodęſon v. Ranwyen, 1 Vez. 
44. Thompſon v. Dow, 1 Bro. Cha. 
Rep. 193. note. Manning v. Herbert, 
Amb. 575. Tunſtall v. Bracken, 1 Bro. 
Cha. Rep. 124. note. and Amb. 167. 
S.C. Embrey v. Martin, Amb. 230. 


Smith v. Partridge, Amb. 266. Teal 
Ve Titchener, 1 Bro. Cha. Rep. 120. 
note. Clarke v. Roſs, ibid. Kemp v. 
Davy, ibid. Pawſey v. Edgar, 1 Bro. 
Cha. Rep. 191. note. Morgan v. Cars 
diner, 1 Bro. Cha. Rep. 193. note. 
Dawſon v. Killet, 1 Bro. Cha. Rep. 119. 
Godwin v. Munday, 1 Bro. Cha. Rep. 
191.—In thoſe caſes where portions 
have been given out of land and »o time 
of fayment expreſled, it ſeems difficult 
to reconcile the determinations ; ac- 
cording to Earl of Rivers v. Earl of 
Derby, 2 Vern. 72. Cowper v. Scolt, 
poſt. 3 vol. 119. ien v. Speacer, 
poſt. 3 vol. 172. they are intereſts veſted 
preſently, and tranſmiſſible, yet Breuin 
v. Brewin, Pre. Cha. 195. Warr v. 
Marr, Pre. Cha. 213. Lerd Teyrhon 
v. Webb, 2 Vez.209. Tua. v. Brac- 
ten, 1 Bro. Cha. Rep. 124. note. Lord 
Hinchinbrooke v. Seymout, 1 Bro. Cha. 
Rep. 395. determine that ſuch pertions 
do not veſt if the children die before 
they want them, et vide Lowther v. 
Condon, 2 Atk. 133. 
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Caſe 192. 


At the Rolls. 
A father or mo- 
ther may be 
couſin to the 
ſon, and as ſuch 
inherit to him 
notwithflanding 
the relation of 
father, &c. 


L 614 ] 


_—_— Litt. 
. 3 


2 Kel. in Chas 
26. 

One gives a bond 
on his marriage, 
either within 
four months tv 
ſettle lands of 
100 |, per ann. 
on his wife, or 
that his heirs * 
executors, &c. 


ſhall pay her 
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Wherefore he thought that the 001. legacy payable to Lui 
Doleman at twenty-five, on his dying before that time, as to ſo 
much — as was payable out of the land, muſt fink, 


Eaſtwood Te Vinke, or Eaſtwood verſ. Styles. 


N this caſe one of the points was, where a ſon died ſeiſed 
I in fee of land without iſſue, brother or ſiſter, but leaving 
two couſins his heirs. at law, one of whom was his own mo- 
ther, whether the mother could take as heir to her ſon ? 


Object. The father or mother, grandfather or grandmother 
cannot take as heir to their ſon or grandſon ; they may, it is 
true, inherit by (a) circuity, as thus: the uncle may take as 
heir to the ſon, after which the father or mother may take as 


heir to the uncle, but the father or mother cannot, as in the 


preſent cafe, ſucceed immediately and in the firſt inſtance to 
the inheritance of the ſon, 


On the other ſide it was ſaid, and ſo ruled by the Maſter if 
the Rolls, that though a father or mother could not as father or 
mother inherit immediately after the ſon ; yet if the caſe ſhould 
fo happen, that the father or mother were couſin to the fon, 
and as ſuch his heir, they might take notwithſtanding ; and 
that here, though the heir was alſo mother, this did not kin- 
der her from taking in the capacity or relation of couſia. 7 
Honor further obſerved, that the other couſin being but half 
an heir could not take the whole, neither could any thing go 
to the lord by eſcheat, for as long as there is any heir left ke 
cannot take; fo that though the other couſin could take but a 
moiety, yet her being a moiety of an heir would prevent the 
lord's title by efcheat z and that notwithitanding this was a 
very uncommon caſe, he took it to be a clear one. 


Another point was, a man on the marriage of his wife, gave 
a bond to her truſtee, in the penalty of 4000 /. conditioned 
that if he at any time within four months ſhould ſettle and 
aſſure frechold lands of the yearly value of 100 /. on his wite 
for her life, or if his heirs, executors or adminiſtrators ſhould 
within the ſpace of four months after his death pay unto his 
ſaid wife 2000 J. then the bond to be void. The huſband 


2000 l. within four months aſter his desth; huſbend after this deviſes to his wife lands of £81. pg? 


anaum ; this ſhall yo} be teken in part of the 400 J. pet annum, bet en as a bencve.cace. 


fool! 


De Term. S. Trin. 1731. 


ſoon after the marriage made his will, deviſing thereby free · 
hold and copyho'd lands lying intermixed in Norfolk, of the 

rly value of 88 J. to his loving wife and her heirs, having 
ſurrendered all his copyhold to the uſe of his will, and died 
within four months after the marriage. Whereupon the 
wife now inſiſted to retain theſe lands of 88 J. per annum, and 
that in regard her huſband had not ſettled the 100 /. per annum 
for her life, ſhe was alſo at liberty to elect the 2000 J. out of 
his aſſets. 

Againſt which demand it was urged, that this deviſe of 
lands of 88 J. per annum was a ſatisfaction of the bond, becauſe 
lands of 88 J. per annum in fee-ſimple, were greater in point 
of value, and might be ſold for more than would purchaſe 
100 J. per annum for her life, nay, might in a day's time be 
turned into an annuity of 100 J. per annum but taking it that 
this deviſe was not to go in ſatisfaCtion, yet it ought at leaſt to 
go towards itz and therefore all that the executors of the huſ- 
band had to do, would be to make up the 88 J. per aun. 100 J. 
fer ann. that if the huſband in his life-time had ſettled lands of 
88/, per ann. on her, ſuppoſing it were for life only, this had 
been a performance in part of his bond, and he would have been 
bound only to make it up 100 J. per ann. for which purpoſe the 
caſe of Mile and Wilcox, 2 Vern. 558. was cited, where one 
bound to ſettle upon his ſon lands of 100/. per aun. left an eſtate 
of 1004. per aun. to deſcend to ſuch ſon, tho' the lands agreed to 
be ſettled were to be intailed, and thoſe that deſcended a fee- 
ſimple, and ſo of a different nature, yet were theſe latter con- 
ltrued a ſatis faction. That if in that caſe the lands deſcended 
lad been but 88 J. per ann. all that his executors by virtue of the 
covenant had been bound to do, would have been to make the 
lands deſcended of 88 J. amount to 100 J. per aun. ; ſo here the 
lands deviſed were to be made up but 1007. per ann. and 2 Vern. 
498. Brown v. Dam was cited, where A. on his wife's 
joining in a ſale of part of her jointure, gave her a note to pay 
ber 7 J. 10 5. per annum for her life, and afterwards on a ſale of 
a farther part, gave her a bond to pay her 61. 10 s. per an- 
num for her life, and by will, without taking notice of the note 
or bond, gave her 14 J. per annum for her life z the deviſe was 
held to be a ſatisfaQion of the bond and note. So if a child has 
a portion ſecured to her by a ſettlement, and afterwards has 
de like or a greater portion given her by the will of the ſame 

nd levent 
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* v. parent who made the ſettlement, the legacy ſhall be taken in {a} 


(2) Vide vol. 1. lieu of the portion by the ſettlement, and the child not have both, 
14/299 · 


It was farther obſerved, that the election was in the huſband 
to ſettle lands of 100. per annum on the wife for her life, 
within four months after the marriage, or that his heirs, exe. 
cutors or adminiſtrators ſhould pay the wife 2000 /, and here 
the huſband dying within four months after the marriage, the 
election which he had ſhould go to his heirs, executors or ad- 
miniſtrators, which election was conſiderable, ſince the land 
to be ſettled was but 100 l. per annum for her life, but in de- 
fault thereof the money to be paid her was near double the 
value, (via.) 2000 J. | 


Money and Maler of the Rolls : As money and lands are things of a 


rs _ . different nature, the one ſhall not be taken (1) in ſatisſaction 
ferent kind, the of the other. Whatever is given by a will is primg facie to be 
oi oi intended a bounty and benevolence ; and it is remarkable, that 


ſhall never be in the preſent caſe the deviſe is to his /oving wife, which is a 
taken in ſatiſ- 


| faction of the Word of affection. I look upon it to have been a ſtretch, that 
' nr ng ſv where a man has owed J. S. 100 J. and afterwards given him 


Whateveris a legacy of 100 J. this latter has been taken (2) in ſatisfaction 
| ee ee of the former, ſince at that rate nothing is given; but tho' the 
1 court has gone ſo far, it never yet conſtrued a deviſe of land 
6,2 | to be a ſatisfaction for a debt of money, much leſs has it de- 
creed that a legacy of a leſs ſym than the debt ſhould be 

[ 617 ] deemed a ſatisfaction pro tanto; the deviſe of ſuch of the land 

as is cophold cannot poſſibly go towards ſatisfaction of the 

100 J. per annum, which was to be freehold ; nay ſuppoſing 

the whole 88 J. per annum were freehold, it would not go 

towards ſatisfaction of the 100 J. per annum, not being ſo ex- 

preſſed ; but if there be not enough to anſwer the reſt of the 

charges laid upon the land, or the bond creditors who may 


a. — 


* 


(1) Cranmer's. cafe, 2 Salk. 508. 2 Vern. 478. Maſters v. Maſters, ante 
Henke v Grove, 2Eq. Ca. Ab. 218. pl. 4. 1 vol. 423. Crompton v. Sale, ante, 555+ 
and 1 Bro. i. C. 464. S. C. Chaplin Hell fit v. Uibaeait, 1 Alk. 426. Mi- 
v. Chajlin, poſt. 3 vol. 247. Bellſis cholls v. Judſar, 2 Atk. 300. Graham 
v. Lada, 1 Atk. 426. Barret v. v. Graham, 1 Vez. 202. Clark v. 
Beck/crd, 1 Vez. 521. Broughton v. Sravell, 3 Atk. 96. Midaleton v. Pryor, 
Erriryten, 7 Bro. P. C. 12. Grave v. Amb. 391. Lanes v. Micoe, 1 Bro. 
Earl of Slg, 1 Bro. Cha. Rep. 425. Cha. Rep. 129. Jeacoct v. Fallner, 
So, tie thingſubſtituted muſt be equally 1 Bro. Cha. Rep. 295. Dergſe v. Pon- 
certain and advartageous with the thing ret, at the Rolls, Nov. Sth & 10th 1785, 
Cue or contracted for, Adi ſen v. Webb, (2) Vide Chancq's caſe, ante, 1 vol. 408. 


* 


come 


De Term. 8. Trin. 1731. 


come upon the land, then indeed ſo much of the 88. per 
annum deviſed as is freehold, might be taken towards ſatisfac- 
tion, becauſe otherwiſe the teſtator's will would be diſappoint- 
ed; though ſuppoſing there are aſſets to pay all the bond- 
debts, and likewiſe the charges laid by the will upon the land 
(which was afterwards admitted) in ſuch caſe the 88/. per 
annum ſhall be enjoyed as a bounty and benevolence ; vide 
4 Co. Vernon's caſe, and alſo that of (a) Latorence verſus 


Lawrence. 


As to the objeCtion, that the heirs of the executors of the teſ- 
tator ought to have their election either to ſettle lands or pay 
the money, the huſband, it is true, had this election in him, 
which was to continue four months after the marriage, but he 
dying within the four months, though the time expired after- 
wards, yet, where, upon the death of the teſtator matters are 
for ſome_time in confuſion, nothing is more uſual than for the 
court to (6) enlarge the time, or to relieve againſt any lapſe 
thereof ; wherefore let the huſband's executors pay the incur- 
ring profits of the 100 J. per annum, from the death of the huſ- 
band, to the wife, and ſettle upon her the 100 J. per annum, 
they not being bound to pay the 2000/7. to her, but the 884. 
fer annum deviſed ſhall not be taken as part of the 100 J. per 
annum agreed to be ſettled (1). 
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(a) 2 Vern, 
365. 


A. bound with- 
in four months 
after his mar- 
riage to ſettle 
lands of 100 1. 
per annum on 
his wife, or elſe 
to leave her 
2000 l. and dies 
within the four 
months, after 
which the four 
months paſs ; 
his executors 
ſhall eleR, whe. 
ther to pay the 
1001, per ana. 
or the 2000 l. 
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(5) Vide ante 


* 
14 


(1) Reg. Lib. A. 17 30. fol. 469. and cellor. Paſch. 1732. Reg. Lib. A. 1731. 


afirmed on appeal to the * Chan- fol. 297. 


North verſar Anſell. 


Man, in conſideration of a portion of 50. which he 

was to have in money and goods with his wife, and in 
conſideration of the marriage, made a ſettlement before mar- 
nage of land to the uſe of himſelf for liſe, remainder to truſtees 
for 200 years, remainder to the wife for life, remainder to 
himſelf in fee; the truſt of the 200 years term was to raiſe 
2001, to be paid as the wife by her will or any writing ſhould 
direct; the huſband and wife having lived together about 
fifteen years, ſhe made a will, appointing the payment of the 
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Caſe 193. 


At the Rolls. 


2 Eq. Ca. Ab, 


209. pl. 5. 
One in confidere 
ation of mar- 
riag* and of 
500 l. portion 
which he is to 
have with his 
wife, by fettle- 
ment impowers 
the wife to diſ- 
poſe of 200 l. by 
her will ; they 
live together 


hfteen years, and the wife gives the 2001, away by her will; the huſband at this diſtance of timg 
fall not be admitted to ſay he had not 300 1, with his wife, but thall pay the money. 
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619) 
A ſettlement or 
jointure on a 
marriage, tho” 
made very un- 
equally, and in 
favour of the 
wife, will not 
be ſet afide in 
equity as that 
cannut put the 
witz iu ftatu 
quo. 


De Term. 5. Trin. 1731. 


200 J. and died before her huſband. On he appointees 
bringing their bill for the taifing of this 200 J. the huſband 
inſiſted, that he never received above 300 J. as a marriage por. 
tion with his wife, and that his having 500/. was as a con- 
dition precedent, and the conkderation for her power of dif. 
poſing of 200%. and to be underſtood thus, 200 J. out of her 
500/. or as if the words had been, that upon condition the hu. 
band ſhould receive 500l. with his wife, he would then allow 
her to diſpoſe of 2001. out of it. 


Maſter of the Rolls: The conſideration of this power to 
diſpoſe, is not only the wife's portion but the marriage, which 
laſt alone, without any portion had been a good conſideration, 
both for the power and alſo the jointure ; the quantum of the 


portion ſeems rather a computation than otherwiſe, and it is 


not to be imagined but that the huſband would and did look 
into ſuch quantum before the marriage, and was ſatisfiud there- 
with; nor is there the leaſt evidence of any fraud : the reaſon 
why this court does not relieve againſt marriage contracts for 
ſettlements, jointures or other proviſions, though they may 
be very unequal, and in favour of the wife, is, becauſe it can- 
not ſet the wife in ſlatu quo, or unmarry the parties, as was ſaid 
in the caſe of Wicherley and Wicherley, where the remainder 
man brought a bill to be relieved agginſt a jointure made by 
the tenant for life, even upon his death-bed, in conſideration 
of and previous to his marriage, by virtue of a power reſerved 
to him; in which caſe the Lord Parker, aſſiſted by the Lord 
Chief Juſtice Pratt and myſelf, denied relief. Moreover the 
anſwer of the huſband in this caſe is very tender, denying that 
for the marriage portion he received above 300 J. whereas he 
might receive more afterwards, . and it would be extremely 
hard and unreaſonable, to put the legatees of the wife, who 
may be ſtrangers to all theſe matters, at the diſtance of fiftcen 
years, after ſo long an acquieſcence of the huſband, to ſhew he 
received a portion of 500/. with the wiſe, which, had the 
huſband died ſoon after the marriage, might eaſily have been 
made to appear; wherefore, upon a preſumption that the 
huſband received the 500 J. I ſhall decree the 200/. to be 
raiſed with intereſt from the end of the year aſter the wife's 


death, and with coſts, 
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Bligh & af. verſus Earl of Darnley. 


H E late Earl of Darnley, the defendant's father, ſeiſed 

in fee of a great real eſtate both in England and Ireland, 
and poſſeſſed of a leaſehold in Scotland, and likewiſe of a con- 
fiderable perſonal eſtate, having two ſons and three daughters, 
by his will deviſed 8000 J. a- piece to his two elfeſt, and 
6000/. to his youngeſt daughter, charging his real eſtate 
with the payment thereof, Afterwards by a codicil he be- 
queathed ſeyeral pecuniary legacies of conſiderable value to 
his ſeveral brothers and ſiſters (the plaintiffs) without charg- 
ing his real eſtate with the payment of theſe latter legacies. 
Subſequent to which he entered into a contract before the 
Maſter for the payment of 17,000/, for a third part of the 
manor of Coþham-Hall, in Kent, he having two thirds of the 
ſaid manor before. The Maſter reported him the beſt pur- 
chaſer, and before his death, which happened ſoon aſter, the 
report was abſolutely confirmed. 


The Lord Darnley's perſonal eſtate, before his entering into 
the contract for the purchaſe of this eſtate, was ſufficient for 
the payment of all his legacies, but the performance of the 
contract would (as it was thought) ogcaſion a deficiency of 
aſſets. 


Mr. Hornby, who was the owner of the third part of the 
manor of Cobham, having brought his bill againſt the execu- 
tors and heir of the late Earl of Darn/ey, to have the purchaſe 
compleated and the money paid, obtained a decree for the 
ume; at which time the now plaintiffs the younger brothers 
and ſiſters of the late Earl, brought their bill, ſetting forth the 

will, and that ſeveral pecuniary legacies had been given them 
out of the perſonal eſtate in general ; that his daughters had 
the above mentioned legacies charged upon the real eſtate, 
and that the teſtator, ſince the making his will, having entered 
into this contract for the purchaſe of the Cobham eſtate, where- 
by there might be a deficiency of the perſonal aſſets for the 
payment of thoſe legacies : Therefore they prayed that the 
aſſets might be marſhalled, and the daughters” legacies paid out 
of the real eſtate z or if already recovered out of the perſonal, 

: then 
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Caſe 194. | 


At the Rolls. 
Marſhalling of 
aſſets, 
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One by will 
gives ſeveral le- 
gac'es, ſome 
charged on the 
real eſtate and 
others not; if 
the perſonal 
eſtate proves 
not ſufficient to 
pay all, the le- 
gacies charged 
on the real e- 
ſtate ſhall be 
paid thereout z 
ur if they have 
been paid out 
of the perſonal 
eſtate, the other 
legacies, as to 
ſo much, ſhall 
ſtand in their 
place upon the 
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*. 


12 7 then that the plaintiffs the brothers and ſiſters might ſtand in 
Ax. the place of the daughters, and take ſo much out of the land 
5 for their legacies as theſe had exhauſted out of the perſonal 

eſtate : which the court decreed as reaſonable, and within the 


common rule of marſhalling aſſets (1). 


But then it was farther preſſed by Mr. Attorney General, that 
the debt contracted for this purchaſe by the late Eart of Days. 
ky was due by a decree, a contract made with the intervention 
of, and confirmed by, the court, which had ordered the late Earl 
to pay it, and taking it to be a debt due by a decree,. it was 
then in nature of a judgment, which would bind the real aſſets 
in the hands of the heir; and if fo, then fince the land agreed 
to be purchaſed was real afſets, confequently even that, and 
more plainly the other real eſtate deviſed or deſcended to the 
' defendant the infant Earl, was aſſets liable to the decree, and 
the purchaſe money contracted to be paid for Cobham manor 
ought to come out of the real eſtate, by which means there 
would be perfonal eſtate ſufficient left for payment of the pe- 
cuniary legacies given to the plaintiffs. 
— @s But the AMafter of the Rolls was very clear in his opinion 
ander a decree Againſt the plaintiffs, as to this laſt point, holding it not to be 
— Sh a debt due by a decree, but only by an order of court againſt 
money z this the late Earl, for the payment of the purchaſe money, who not 
CE dt being party to the original cauſe, but coming in before the 
enly by order of Maſter, it could not be ſaid there was a decree againſt him; 
— but ſuppoſing there was a decree, yet where it is ſaid a decree 

is equal (2) to a judgment, or to be paid (3) next thereto, 
Where there # this mult be intended only out of the perſonal eſtate; whereas 
+ wear a decree for a debt does not bind the real (4) eſtate, aQing only 
defendant dies, fu perſanam, not in rem, and the remedy upon a decree to affect 
— —— the land is only for a contempt, whereupon the party proceeds 


dete deſcended to a ſequeſtration, which proceſs is not of a very long ſtand- 
to the heir, az 

. a judgment ; 

does. The only way upon a deeree for a debt to affect land is to proceed for a contempt to a ſe- 
queſtration ; but ſuch ſequeſtiation abates by the death of the party, which an extent does not. 


— 


(1) Hyde v. Hyde, 3 Cha. Rep. 155. 1 Vez. 214. 


Mafters v. Maſiers, ante 1 vol. 422. (3) Harding v. Edge, 1 Vern. 143. 


Clifton v. Burt, ante 1 vol. 679. (4) Vide Morice v. Bank of England 

(2) Major v. Williams, 2 Salk. 50%. Ca. temp. Tal. 222. Afley v. Poul, 
Searle v. Lane, 2 Vern. 89. Fe/efh v. 1 Vez. 496. 
Mett, Pre. Cha. 79, Martin v. Martin, 


ing; 


* 
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ing; and that a ſequeſtration (1) is but a perſonal proceſs ap- 
pears by its falling and abating by the death of the party; on 
the other hand, an extent upon a judgment does not ſo abate. 


622 


Br 1cn v. 


Earl of Dau- 


LEY. 


That judgments did not affect the land until the ſtatute of 


adm. 2. (13 Ed. 1. c. 18.) which can hardly be thought to 
have included a decree ; nay plainly it does not, for if ſo, it 
would have affected but a moiety of the land, as a judgment 
does; whereas upon a ſequeſtration the plaintiff takes the 
whole profitsz that if a decree for a debt ſhould be obtained, 
and the defendant die leaving no perſonal, but a conſiderable 
real eſtate in fee, the latter would not be affected by the de- 
cree in the hands of the heir, as it would in caſe of a judg- 
ment; and were this otherwiſe, ſurely after ſo many thouſand 
decrees and inſtances of deficiencies of perſonal aſſets for the 
ſatisfying thereof, ſome caſes would be found where land had 
deen ſequeſtered for ſuch debts in the heirs? hands, but no pre- 
cedent of this kind was ever heard of; and though the land 
thus contracted to be purchaſed muſt in equity be taken as 
land, deſcendible and deviſable as ſuch, ſtill it is not liable to 
the decree. | | | 


However, the plaintiffs hoping that the perſonal aſſets 
would be ſufficient to anſwer not only all the legacies, but 
alſo this contract for the purchaſe, when the daughters legacies 
were placed upon the land, the court decreed an account to be 
taken of the perſonal eſtate, doubting at the ſame time whe- 
ther the leaſehold in Scotland could be looked upon as perſonal 
eſtate in England; though a leaſehold eſtate in Ireland is per- 
ſonal aſſets in England, and may be ſold here; but the Maſter 
was leſt at liberty to repart any thing ſpecially (2). 


Whether a 
l-aſehold eftate 


in Scotland can . 


be valued here 
23 perſonal aſ- 
ſets, as a leaſe- 
hold in Ireland 
may. 


— 


(1) So Morice v. Bank of England, ubi by the death of the party, yet it is 
ſup. Wharam v. Broughton, x Vez. otherwiſe where it iſſues for non- per- 


182. but in Hawkins v. Crook, 3 Atk. formance of a decree. 


594+ it is ſaid that although a ſequeſt- (2) Reg. Lib. A. 1730, fol. 5og. 


ratiqg on ze/ze proceſs be determined 
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Caſe 195. 


Lord Chancellor 
KING. 

1 Eq. Ca. Ab. 

; 42- pl. 5 

2 Eq. Ca. A. 

664. pl. 12. 

Equity aids 2 

de fective exec u- 

tion of a power, 

if for a valuable 

eonfideration, 

and this againſt 

a rerainder- 

man, or one not 

claiming under 

the power. 


([ 624 ] 


(s) Vide Salk. 
313. Shardelow 
v. Naylor. 
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Cotter ver/us Layer. 
T HE bill was to compel a ſpecific performance of an agree. 


ment made by a feme on her marriage with her ſecond 
huſband, on this caſe: The 2oth of Mvember 1711, Chriſtopher 
Layer and Elizabeth his wife were admitted to the copyhold 
premiſſes in queſtion, to hold to them two and to the heirs of 
the huſband ; the 1it of September 1717, Layer and his wife 
ſurrendered theſe copyhold premiſſes to the uſe of the wife for 


life, and afterwards to ſuch uſes as ſhe by any writing, or by 


her laſt will atteſted by three witneſſes, ſhould appoint; who 
accordingly by a writing purporting to be her laſt will, and 
ſigned by her in the preſence of three witneſſes, gave, deviſed, 
limited and appointed the premiſſes to her daughter Eli 


. Layer in tail, remainder to her brother (one E/zyyn) in fee. 


Afterwards Efizabeth Layer ſurviving her huſband Chri/opher 
(he being attainted of treaſon and executed) did by dezd ar 
writing atteſted only by 709 witneſſes, upon a marriage agreed 
to be had between her and the plaintiff Cotter, covenant to 
ſurrender the premiſſes to the uſe of her intended huſband 
Citter and herſelf, and the heirs of Cotter who covenanted on 
his part within twelve months to ſettle an annuity or reut- 
charge of 3o/. per annum on the ſaid Elizabeth his intended 
wife for life. The marriage took effect, and ſhe died within 
the year. 

The huſband brought this bill againſt the defendant 
Elizabeth, the infant daughter of his late wife by Chr;/epher 
Layer, to compel her to perform this covenant of her mother's. 


Objected 1/, This deed or writing of the wiſe's being at- 
teſted by three witneſſes, is a good ſettlement on the daughter, 
an effectual execution of the power which could not aftet- 
wards be altered; and that it muſt not operate as a will, but 
by way of writing declaring the uſe of the copyhold, becauſe 
a feme covert cannot make a will, 


Sed per cur : Though in (a) ſtrictneſs a feme covert cannot 
make a will, yet where ſhe is impowered to make a writing in 
nature of a will, the writing will aperate as ſuch (1). 


(1) Ohe v. Heath. 1 Vez. 139. Nuke 2 Vez. 75. Soutbby v. Stonehouſe k 2 dez 


of Marlborough v. Lord Godolphin, 612, 


ah 


* 
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20, Objected, Suppoſing this to be a writing in nature of 
2 will, yet the agreement made by Elizabeth Layer upon her 
ſecond marriage, being but a covenant, cannot amount to a 
revocation of a will, (vide 1 Rol. Abr. 615. ſaid to have been 
ſo agreed in the caſe of Montague and Fefreys) for the cove- 
nantor may at his election break or perform his covenant, and 
therefore a bare covenant cannot revoke a will, 


(vr : Tho' a covenant or articles do not at law revoke a 
will, yet if entered into for a valuable conſideration, amount- 
ing in this court to a (a) coveyance, they muſt conſequently 
be an equitable revocation of a will, or of any writing in 
nature thereof; and it is plain, in the preſent caſe, that the 
writing was intended as a will, and not to diveſt Elizabeth 
Layer of her eſtate during her life, as it mult have done, were 
it an appointment of an uſe to take effect in preſent ; nay, a 
woman's marriage is (5) alone a revocation of her will. 


Sir Charles Wager, ante 332- 


zuly, Objected, Theſe articles by Elizabeth Layer, to ſettle 
the copyhold premiſſes on her ſecond huſband, were atteſted 
by two witneſſes only, ſo not purſuant to the power, and con- 
ſcquently void. 

Cur' : Theſe articles being for a valuable conſideration, 
(dig.) that of marriage, though not in ſtrictneſs purſuant to 
the power, I ſhall ſupply the want of circumſtances in the 
ſime manner as I would the want of a ſurrender ; otherwiſe 
had the agreement been voluntary (1). 


ed by two; if for a valuable conſideration, equity will help it. 


4thly, Objected, The defendant the daughter claims as heir 
of Chriſtopher Layer her father, and not of Elizabeth her mo- 
ther who made this covenant ; and tho? the mother's covenant 
may bind her own heirs, yet can it not affect the heirs of her 
huſband any more than any ſtranger whatſoever. 


Cur* The caſe of The Counteſs of (c) Coventry 2 The 
Earl of Coventry is ſtronger than the preſent ; there the late 
Earl, who was but tenant for life, previous to and in con- 
lideration of a marriage and portion, covenanted to ſettle lands 
of 500 J. per annum on the Counteſs purſuant to a power, and 
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CoTTrx . 
LAt 23. 


One deriſes 
land, and aftet- 
wards articles 
for à valuable 


confideration 8 


ſell or ſettle the 
premiſſes; this 
in equity is a 


revocation of 
the will. 


(a) See the 
Game ſaid — 
reſolved in the 
caſe of Sir Bara- 
ham Rider v. 


($) 4 Rep. 61. 
[ 625 J 


Where there is 
a power to de- 
clare an uſe by 

a writing at- 
teſted by three 
witneſſes, and 
ſuch uſe is de- 
clared by a wri- 
ting only atteſt- 


(e) Ante, 222. 


8 
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(2) Tolle v. Tollet, ante 49. Colin v. Kiljpa, Amb. 684. 
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dying before the jointure was made, equity compelled the 
preſent Earl, though claiming by virtue of a remainder, and 
not under him who entered into the covenant, to confirm and 
make good the jointure ; which caſe being adjudged on ſolemn 
debate, and with the aſſiſtance of Judges, is a great authority, 

and to be obſerved by me; from thence it may be inferred, 
that whatever is in the power of the perſon covenanting to do, 
provided the covenant be for a valuable conſideration, equity 
ought to look upon as done, and ſupply the want of circum- 


ſtances againſt a remainder-man, and a pari ratione againſt 
the heir of the huſband, whether ſuch heir be mentioned or 


not. The caſe where the iſſue in tail was held not to be 


bound by articles, entered into by tenant in tail, and a decree 


Caſe 196. 


At the Rolle. 
4 Eq. Ca. Ab. 
One deviſes the 
tehdue of his 
perſonal eſtate 
to J. S. provided 
ſhe marries 
with the con- 
ſent of his rwo 
executors; on 
the death of 
one, the con- 
dition (being 
ſubſequent one 


6) is become impoſlible, and ſhe may marry without the conſent of the ſurvivor; 


obtained againſt him to perform ſuch articles, is not parallel; 


ſince the iſſue claims paramount his anceſtor, and by virtue of 


the ſtatute of W/efmin. 2. in contradiction to which equity can- 
not aſſiſt, but here no act of parliament interferes. Let the 
plaintiff hold and enjoy, and the defendant Elizabeth Layer 
(now an infant) when ſhe comes to age muſt convey, unleſs 
ſhe ſhews cauſe to the contrary within ſix months after attain- 
ing twenty-one: 


Peyton verſus Bury. 
N E by will bequeathed the reſidue of his perſonal eſlate 
to Fane Styles, provided ſhe married with the conſent of 
A. and B. his executors, (who were but executors in truſt) 
and if Fane Styles ſhould marry otherwiſe, then the teſtator de- 
viſed over the ſaid reſiduum to J. N. One of the executors 
died, after which Jane Styles, without the conſent of the ſur- 
viving executor, intermarried with a common mariner; 


whereupon J. N. brought his bill for the reſduum. 


Inſiſted for the plaintiff, that this was a condition precedent, 
which was not to veſt any thing in Jane Styles until her mar- 
riage with the conſent of both the executors, and ſhe, not 
having married with ſuch conſent, was not intitled to the 
reſduum, conſequently the ſame was well deviſed over to the 
plaintiff. Or taking it to be a condition ſubſequent, ſtill Fan? 
Styler ought to have performed it cy pres, as near as might be 
to the intent of the condition, by having the conſent of the 
ſurviving 
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ſurviving executor. That it would be hard, if there were five 
or fix executors, that the death of any one of them ſhould diſ- 
charge the condition; and it was compared to the caſe in 
Lit. $4. 35 2. If a feoffment be made upon condition to re- 
infeoff the feoffor and his wife, and the heirs of their two bo- 
dies, and for default of ſuch iſſue, the remainder to the right 
heirs of the feoffor ; if the huſband dies living the wife, beſore 
any eſtate in tail made to them, then ought the feoffee by the 
law to make an eſtate to the wife as near the condition as 
poſſible, (viz.) to the wife for life, without impeachment of 
waſte, remainder to the heirs of the body of the huſband on 
her begotten, remainder to the right heirs of the huſband ; ſo 
here, tho” Fane Styles could not have the aſſiſtance and advice 
of both the executors (one being dead) yet ought ſhe to have 
taken the advice of him who was living, 


Maſter of the Ralls + It is very clear, that the plaintiff the 
deviſee over has no title to the refduum. 1/4, In the nas 
ture of the thing, and according to the intention of the 
teſtator, this could not be a condition precedent, for at 
chat rate the right to the reſduum might not have veſted in 
any perſon whatever for twenty or thirty years after the teſta- 
tor's death ; ſince both the executors might have lived, and 
Jane Styles continued ſo long unmarried, during all which 
time the right to the reſduum could not be ſaid to be in the 
executors, they being expreſsly mentioned to be but exe- 
cators in truſt, Beſides, the bequeſt of the reſduum is firſt 
to Jane, which, if the will had ſtopped there, would have 
been an abſolute deviſe, ſo that the following condition an- 
nexed muſt be a ſubſequent, not a precedent one. Now 
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Pe Yo as 
Buzz. 


the (a) rule of law is, that if there be a ſubſequent condition (a) Vite x 146. 
which becomes impoſſible by the act of God, this excuſes and 206. | 


diſcharges. the grantee from the condition; /ex nan cogit ad 
impoſibilia, which conſtruction ought the rather to prevail, 
with regard to a condition ſo odious as that in the preſent caſe 


[ 628 } 


is, which reſtrains the freedom of marriage, and is (5) void by g vide ame, 
the civil law, when annexed to a (1) perſonal legacy. The 3. 53% 


plaintiff 


Arr 


(1) Vide Bellafis v. Ermine, 1 Cha. v. Alen, 2 Vern. 452. Creagh v. WH- 
Ca. 22, Fry v. Porter, 1 Cha. Ca. /on, 2 Vern. 572. Gillet v. Wray, ante 
138. Terworſe v. Duke, 1 Vern. 19, 1 vol. 284. Piggot v. Morris, Sel. Ca. 
Stratton v. Ges, 2 Vern. 357. Allen in Cha. 26, Sempbill v. Bf. 2 
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Pyro v. 
Bux x. 


Where there is 
a condition that 
a feme ſhall 
marry with the 
conſent of two 
executors, and 
one without 
reaſon is againſt 
the match, the 
court will dif- 
penſe with his 
conſent. 


In what caſes a 

condition is to 

be performed cy 
3. 

(a) Vide ante 

Mr. Juftice Eyre 


vi. Counteſs of 


Shafteſbury 102, 
[* 629 ] 


De Term. 8. Trin. 1741, 


plaintiff by his bill comes to eſtabliſh a forfeiture, and would 
have the court add thoſe words to the will which the teſtatot 
might, but did not think fit to inſiſt upon, that Jane Styles 
ſhould not marry without the conſent of the executors or of 
the ſurvivor of them, and which the teſtator might omit upon 
good reaſon ; as intending that both the executors ſhould con- 
fer together about the marriage of Fane Styles, in order that 


the one by arguments might convince the other tou ching the 


ſuitableneſs of a match, which cannot now be done when only 
one is left. | | 


His Honor father obſerved, that he had known the caſs 
happen, where the conſent of both the executors being re- 
quired by the will, one, on a proper match being propoſed, 
did conſent, but the other was obſtinate and would not; which 


being laid before the court, and the diſſent of the executor ap- 


pearing to be without a juſt cauſe, the want (1) of ſuch con- 
ſent was ſupplied. That this was not like the cafe put out of 
Littleton, of the feoffment which ought to be made cy pres, Er. 
becauſe there the firſt feoſtee was not intended to keep the 
eſtate to his own uſe, but only as an inſtrument or conduit- 
pipe for conveying it back to the feoſfor and his family, of 
which, whilſt any were left, the re- infeoffment ought to be 
made as near the intent of the condition as might be ; but in 
the preſent caſe, Fane Styles was to take the deviſe of the ſur- 
plus to her own uſe. Moreover, this conſent directed to be 
had being like a bare (a) authority, “ and ſo different from 
that which is coupled with an intereſt, could not ſurvive, 
without expreſs words for that purpoſe, 


Wherefore thinking this a frivolous bill, his Honey diſmiſſed 
it with coſts (2). | 


— 


Cha. 562. King v. Withers, Gilb. 26. arid 1 Wilſ. 135. S. C. Long v. Den- 
Harvey v. Afton, Ca. temp. Tal. 212. nis, 4 Burr. 2052. Hemmings v. Munck- 
Com. Rep. 726, and 1 Atk. 361. S. C. 4%, 1 Bro. Cha. Rep. 303. Seat V- 
Pullen v. Ready, 1 Wilſ. 21. Under- Tyler, 2 Bro. Cha. Rep. 431. (in which 
avoed v. Morris, 2 Atk. 184. Daley v. ſeveral other caſes were cited). 

Deſborverie, 2 Atk. 265, Elton v. Elton, (1) Vide Harvey v. Afton, 1 Atk. 


1 Wilſ. 159 


. Chauncy v. Graydon, 2 


Gravden v. Hicks, 2 Atk. 16. 


5. 
Atk. 616. Reyniſh v. Martin, 3 Alk. (2) Reg. Lib. B. 1730. fol. 391. 
330. Wheeler v. Bingham, 3 Ack. 364. 
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Langford verfer Pitt. 


U PON a bill brought by the plaintiff for the performance 
of articles for a purchaſe, the caſe was : The plaintiff 
Lang ford, vicar of Axminſter in Devon, did by attorney enter 
into articles with Governor Pitt for the ſale of lands in Corn- 
wall, The articles were dated November 1725, whereby the 
plaintiff agreed to convey the premiſſes to the Governot and his 
heirs, on or before Lady-day then next, at the coſts and 
charges of the Governor, and as counſel ſhould adviſe ; upon 
the making of which conyeyance the Governor covenanted to 
pay 1500 J. to the plaintiff, +4 
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Caſe 197. 
At the Rolls. 
One articles to 
buy certain 
lands, he there. 
by becomes ſei- 
ſed thereof in 
equify ; but 
where A. de- 
viſed all his real 
and perſonal 
eſtate, and aſter- 
wards articled to 
purchaſe lands, 
and then died, 
the heir at law 
was held to be 


entitled to this 


eſtate, as not 


paſling by the will ; ſecus bad the articles for the purchaſe been before the will, for then the eſtate 


would have paſſed. 


Governor Pitt lived until after Lady-day, but in 1722, long 
before the executing of theſe atticles, made his will, by which 
he deviſed all his real eſtate to his ſon Robert Pitt for life, 
remainder to his eldeſt fon John Pitt for life, remainder to his 
firſt, Fc. ſon in tail male ſucceſſively, with ſeyetal remainders 
over, bequeathing all his perſonal eſtate to truſtees, to be in- 
teſted in lands and ſettled as above z and dying ſoon after 
Lady-day 1726, his ſaid eldeſt ſon and heir laid claim to the 
premiſſes, as deſcending to him, and made his will, wherein 
by expreſs words he deviſed the premiſſes thus articled to be 
purchaſed, to his wife and others, in truſt to pay his debts, 
&c. and ſoon afterwards died, leaving 7obn Pitt his fon and 
heir, to whom the Governor had deviſed all his eſtate expeQ- 
ant on the death of Robcyt Pitt the ſon. 


The plaintiff Langford brought his bill againſt the execu- 


[ 630 ] 


tors of the Governor, the executors of Ralert Pitt the ſon, and 


againſt John the grandſon, to be paid the 1500 J. purchaſe 
money; and though it appeared in the cauſe by the plaintiff's 
own witneſs, that in 1728, the plaintiff had paid to his eldeſt 
brother's daughter (being the heir general of the family) 
7301. for her joining with her huſband-in a deed and fine to 
the uſe of the plaintiff and his heirs, (note; the witneſs ſaid, 
this was rather to clear up the title than that it was neceſſary) 
from whence the defendant's counſel urged it to be evi- 

Vol. II. e dent, 
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dent, even by the plaintiff's own ſhewing, that he had not 


at the time of entering into the articles a gvod title to the 


premiſſes: 


Yet, by the Maſter of the Rolli, it is ſuſſicient if the party 
entering into articles to ſell has a good title at the time of the 
decree, the direction of the court being in all theſe caſes to 
enquire Whether the ſeller can, not whether he could make 3 
title at the time of executing the agreement, In the caſe of 
Lord Staurton verſus Sir Thomas AMeers, the Lord Stourten at 
the time of the articles for a fale, or even when the decree was 
pronounced, could not make a title, the reverſion in fee being 
in the Crown; and yet the court indulged him with time 
more than once for the getting in this title from the Crown, 
which could not be effected without an act of parliament to be 
obtained in the following ſeſſions ; however it was at length 
procured, and Sir Thomas Meers decreed to be the purchaſer, 
Indeed it would be attended with great inconveniencies, were 
decrees to direct an enquiry, whether the contractor to fell 
had at the time of entring into ſuch contract a title; for thus 
all incumbrances and defects muſt be raked into; wherefore 
it has been thought ſufſficient to anſwer the end, if at the time 
of the decree or report the ſeller can make a good title, and 
accordingly it is uſual for the report to mention, that if ſuch a 
third perſon joins, the title will be good: 


Then the queſtion was between the defendants, whether 
the deviſees of Robert Pitt the ſon, or the grandſon, under the 
will of the Governor, were entitled to the lands thus articled 
to be purchaſed, for it was agreed that the purchaſe money was 
to be paid by the executors of Governor Pitt. 


And for the latter it was objected by the Attorney and St 
licitor General, that when the Governor by his will deviſed all 
his real; and alſo his perſonal eſtate to be laid out in land, and 
all this to be for the benefit of his grandſon John, after the 
death of his ſon Robert Pitt, either in one ſhape or other, theſe 
lands thus agreed to be purchaſed by the Governor ſhould pals; 
that nothing could be plainer than his intention to diſpoſe of 


all his eſtate both real and perſonal ; and Mr. Soliciter cited 


the caſe of Greenhill verſus Greenhill, 2 Vern. 679. by which it 
is decreed, that where a man articles to buy land, this gives 
| the 
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the party contracting an equitable intereſt in ſuch land, which 
he may deviſe, though before the day on which the convey- 
ance is to be made. 

Mafter of the Rolls : 1 admit the caſe of (a) Greenhill and 
Greenhill, in which I myſelf was of counſel, to have been ſo 
determined but this material difference is obſervable between 
the two caſes: there the articles for the purchaſe were en- 
tered into by the teſtator before he made his will, and ſo the 
equitable intefeſt which he gained thereby was well deviſable z 
but in the preſent caſe Governor Pitt's will was made prior to 
the articles for this purchaſe, before he had any equitable in- 
tereſt in the land, conſequently (1) when he had no kind of 
title he could deviſe nothing; ſo that this intereſt in the 
premiſſes gained by the Governor's articles muſt have de- 
ſcended to his ſon Robert Pitt as heir at law, who might well 
deviſe the ſame ; and though it may at firſt look ſtrange, that 
when the Governor deviſed all his real and perſonal eſtate, 
theſe words ſhould not carry «ll, yet it will not ſeem ſtrange, 
when it is conſidered that an eſtate purchaſed after the will 
cannot paſs thereby; now theſe articles are as a purchaſe ſub- 
ſequent, and though the Governor's executors are to pay for 
ſuch purchaſe, they cannot have the benefit of it, being to ad- 
rance the money only as a debt due from their teſtator. 


Decree (2) the Maſter to enquire, whether the plaintiff can 
make a title; if he can, the purchaſe money to be paid by the 
Governor's executors out of his aſſets ; the Maſter to ſee who 
has been in poſſeſſion ſince Lady-day 1726, at which time the 
purchaſe money was to be paid and the conveyance com- 
pleated ; intereſt and roſts to be reſerved 3. 
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(a) See alſo 
Preced, in Chart. 
320. 
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One articles to 
buy lands and 
dies ; his exeru- 
tors ſhall pay the 
money, but the 
heir hail have 
the laads, 


_— 1 Math. — 


+ On appeal to the Lord Chancellor this decree was affirmed. 


(1) Vide Green v. Smith, 1 Atk.g72. (2) Reg. Lib. B. :730. fol. 423. 


Fetter v. Potter, 1 Ver. 437. 
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Caſe 198. 
At the Rolls. 
2 Eq. Ca. Ab, 
756 pl. 3. 

An order of 
veſtry is made 
for building a 
work-houſe in 
a pariſh, and 
that in caſe any 
one will lay 
down the mo- 
ney, the pariſh 
ſhall repay : E- 
quity will decree 
a pariſh rate to 


be made to re- 


imburſe the par- : 


ty who lavs 


down this mo- 


ney- 
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Blackbourn vegan Webſter & ab. 


H E inhabitants of the pariſh of Horn-Church 3 in Eſſex, 
being minded to build a work-houſe for ſetting the 


poor to work, a veſtry was called and held tlie 4th of April 
1720, when it was agreed to ® build the work-houſe, and to 
lay out a ſum not exceeding 300/. in building the ſame , that 


the money ſhould be borrowed, and that whoever was bound 


for it ſhould be indemnificd by the pariſh. And by another 


order of veſtry made the 8th of the ſame month. the firſt order 


was confirmed, both being ſigned by the vicar and fereral 


inhabitants of the pariſh. 
bs purſuance-of theſe cul; 300 J. was borrowed of Six 


Thomas Webſter, and the plaintiff, together with one Hunt 
(who is ſince dead inſolvent) became bound for the payment 
thereof, with intereſt : the 300. and more was laid out in 
building the work-houſe, which became beneficial to the pa- 


riſh, the poor's rates being thereby leſſened. Several orders 


of veſtry were afterwards obtained for making rates for re- 
lief of the poor, which were collected, but no part of the debt 
paid, by reaſon that ſome perſons who came into the pariſh 


after the work-hoaſe was built, ofpoſed the payment, and in 
particular, when an order of veſtry was made for levying a 


rate for relieving the poor and payment of this debt, they, on 
an appeal to, the quarter-ſeſſons, got the order, which had 
been made below, to be quaſned. The 300“. not being paid, 
Sir Thomas Hohler put the bond in ſuit againſt the plaintiff, 


who being forced to pay the money, brought this bill againſt 
ſuch of the inhabitants as were living and againſt the preſent 
vicar, church-wardens and overſeers of the poor of the ſaid 
* patiſh, to be relieved and re-imburſed what money he had paid, 
with intereſt and coſts, and to be indemnified. 


The defendants admitted the order, the borrowing the 


Zool. and the building of the work-houſe, ſaying they were 


willing to come into any lawful means within their power 


for the payment of this debt, but that it had been oppoſed by 


ſome in the pariſh, who gave out that no rate could by law be 
made to pay the debts of the pariſh. 
Maſter 
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Maſter of the R:lls : The plaintiff has a very juſt demand, 
and it was an unconſcionable thing in thoſe who appealed to 
the ſeſſions. Suppoſing no rate could by virtue of the 43 
Elia. be made for payment of a pariſh-debt, the plaintiff ought 
not however, in a caſe of this nature, to be without a remedy. 
Wherefore decree him his principal, intereſt, and coſts at law 
and in this court; and that the defendants the vicar, church- 
wardens and overſeers of the poor of the pariſh, do call a veſtry 
to make a rate for the payment thereof ; and in caſe any of the 
inhabitants ſhall refuſe paying what they ſhall be rated, the 
plaintifF to be at liberty to apply to the court (1); ſince I do 
not ſee why the court may not as well compel thoſe who are 
not parties to pay the rate, as order tenants, though not par- 
ties, to pay their rents, and foraſmuch as the defendants have 
put in a fair anſwer, decree them their-coſts to be raiſed by 
the ſaid rates; but if thoſe who had appealed to the quarter- 
ſeſhons had been before the court, they ſhould have paid all 
the coſts (2) 0 Us : | EM 


-. 
Aracxnovunn 
v. WEBSTER, 


— 


(1) „To compel ſuch pariſhioners the inhabitants of Horfbam in Suſſex, 
to pay their proportions of the ſaid his Lordſhip doubted the authority of 
„rate, or for a ſale of the land, on Blackbourn v. II echter, and ſaid he would 
* which the ſaid work-houſe is built.“ not make fuch a decree ;' but there be- 
Reg. Lib. A. 1730. fol.«50g. ing a want of parties, the cauſe ſtood 

(2) But in Greenfield v. Reynall before over, and was never brought on again; 
Lord Thurlow on 21ſt of Novem. 1780. et vide Batteley v. Coat, Pre. Cha. 42. 
where a —Gimilar bill was filed againſt The King v. Wavel!, Doug, 111. 
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Caſe 199. 
Lord Chancellor 
KinG. 


3 Eq. Ca. Ab. 
= pl. 4- 


£636 ] 


DE 


Term. S. Michaelis, 1731, 


Ex parte Ludlow. 


R. Ludlow, late 2 bencher of the Temple, having 
daughter Elizabeth, who was found a lunatick, and 
being ſeiſed of a real eſtate of near 500/. per ann. and poſſeſ- 
ſed of a perſonal eſtate amounting to about 600 1. by will made 
his ſiſter Mrs. Bathurft executrix and reſiduary legatee, in 
caſe his daughter ſhould not recover from her lunacy ; but if 
ſhe did, then the daughter to be executrix and reſiduary lega- 
tee, and to remain under the care of Mrs. Bathurft during the 
continuance of her inſanity of mind. Afterwards Mrs. Ba. 
thurft made her will, appointing thereby one Robert Bog of 
Doors Commons her executor and reſiduary legatee, and de- 
viſed, as far as in her lay, the cuſtody of her niece the lunatick 
to the ſaid Mr, Bog, who having proved the will, and under 
colour thereof got the Junatick under his care, petitioned the 
court for the cuſtody of the perſon. 


On the other hand, Henry Strangeways, who was couſin of 
the lunatick, viz. the lunatick's grandfather's ſiſter's ſecond 
grandſon, petitioned for the cuſtody of the perſon, as did alſo 


Mrs. Rachel Mafters, who was another ſecond couſin of the 


lunatick, viz. the lunatick's grandfather's youngeſt ſiſter's 
grandaughter, and ſiſter of Sir Harcourt Maſters, 


I, For Mr. Beg it was inſiſted, that though the deviſe gf 
Mrs. Bathurft the aunt was not good in law, yet it might 
amount ta a recommendation of him to the court by one who 
as ſhe was a near relation, and herſelf intruſted with the care 
of the lunatick, by her own father, muſt be ſuppoſed beſt to 
know the lunatic, and ſuch recommendation would be of weight 
with the court. That Mrs. Bathurſt, being the father's 
executrix, ſtood in his place, conſequently it was as the father's 
own appointment, more eſpecially when the other two com- 


petitors were not unexceptionable ; for as it was an excep- 
tion 


„ 


De Term. S. Michaelis, 1731. 


non to the heir that he ſhould not be entruſted with the cuſ- 
tody of the perſon, ſince he was to be a gainer of the real 
eſtate by the death of the lunatick, ſo theſe two competitors, 
being two of the next of kin, would, on her death, come in 
for a ſhare of the perſonal eſtate, under the ſtatute of diſtribu- 
tion, the value of which might happen to be more than that 
of the land; or at leaſt, ſuppoſing the perſonal eſtate were to 
increaſe by the continuance of the lunatick's life, it was their 
intereſt however that her lunacy ſhould continue, and ſhe re- 
main incapable of making a will. 

2dly, For Mr. Strangeways it was alledged, that he was an 
houſe-keeper, a perſon of a very fair character, and ſeveral 
aſhdavits were read proving the great liking and affection 
which the lunatick took to her couſin S/rangewways, and the. 
great diſlike and averſion ſhe had to Mrs. Mafters, which 
aroſe (as was conceived) from her brother- Sir Harcourt 


Mafters (one of the directors of the Sourh-ſea in 1720.) having 


drawn in the lunatick's father to put his ſubſtance into the 
Suth-ſea, where a great part of it was loſt ; and that there- 
upon it had been the uſual expreſſion of the father, that Sir 
Harcourt Mafters had drawn him into a ſecret. 


But taking this in the beſt ſenſe, even ſuppoſing Sir Har- 
court did not by any indirect means induce the father to be an 
adventurer in the Seuth-ſea, yet if upon this, or any other 
(though a groundleſs) oocaſion, the lunatick had entertained 
ſuch thoughts, (and ſhe plainly appeared to be uneaſy when in 
the cuſtody of any of the family of the Maſters, and raved, 
becoming much diſordered at the fight of them) all this 
would be regarded by the court, which would uſe its endea- 
vours to make theſe unfortunate perſons as eaſy as poſſible, 
And ſeveral affidavits were read, proving, that whenever Mr. 
$trangeways appeared, the lunatick, tho' before in her furious 
fits, would on a ſudden grow calm ; wherefore, as committing 
her to the care of Strangeways might facilitate her cure, or 
make her more eaſy under the continuance of her diſtemper, 
ſo the placing her with one for whom ſhe had an averſion, 
might (it was ſaid) prevent her cure, or retard it, and make 
her more uneaſy in the mean time. 


3d!y, On behalf of Mrs. Mafter: affidavits were produced, 


ſhewing that the lunatick's expreſſions of averſion to the 
vL14 : family 
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| Ex parts 
LuvDLow. 


Father or uncle 


deviſes the cuſ- 


tody of a luna- 
tick ſon or ne- 
phew who is 
above 2 i, this 
void, | 


The court will 
not grant the 
cuſtody of the 
Junatick's per- 
ſon to the next 
heir; but the 
being entitled to 
a ſhare of the 
perſonal eſtate 
by the ſtatute of 
diſtribution, is 
no objection. 
(a) See Mr. 
Juſtice Dor- 
mer's cale, ante 
264. 

(6b) See Neal's 
Cale, ante 544+ 


Inconvenient ta 
grant the cuſ- 
rody of a luna- 
tick to two. 


L639 ] 
Caſe 200. 
Lord Chancellor 

KINGS. 
2 Fq. Cao Ab. 
146. pl. 4. 
Huſband mar- 
ries an infaut 
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family of the Mafters's were only in her raving fits, at which 
time ſhe would uſe all her relations alike ill, 


Lord Chancellor : As to the will of Mrs. Bathurft deviſing 
the cuſtody of her niece to Mr. Bog, it is abſolutely void; the 
father himſelf could not make ſuch a will, tho' he might gif. 
poſe of the guardianſhip of his child till twenty-one, yet aſter 
that age (which is the preſent caſe) he had no ſuch power; 
and taking the will out of the caſe, Mr. Bog, being no relation, 
is as a mere ſtranger, conſequently againſt the near relations of 
the lunatick he can have no pretence of claim to the cuſtody 
of the perſon, | Kb” 

It is true, when the party ſeeking the cuſtody of the luna- 
tick's perſon has been heir at law, or next entitled to the real 
eſtate after the lunatick's death, this has prevailed as an ob- 
jection, tho' much more conſiderable formerly than of (a) late; 
but the being next of kin, ſo as to be entitled to a ſhare of the 
perſonal eſtate of the lunatick, is (5) no objection, nor do 
remember it ever to have prevailed ; for the perſonal eſtate in 
all probability will increaſe by the continuance of the lunatick's 
life, conſequently it muſt be ſor the advantage of the com- 
mittee to preſerve ſuch life, and to be more careful and tender 
of it. In the preſent caſe the degree of relation is equal, 
which may ſeem to entitle both the competitors : but as I 
have found by experience, that granting the commitment ta 
two has been attended with inconveniences, by occaſioning 
ſuits, and putting the eſtate to great expence z and ſince Mrs, 
Mafters, being of the ſame ſex, may probably better know 
how to take care of the lunatick, and in this reſpect be more 
tender of her; let the cuſtody of the lunatick's perſon be 
granted to her ſecond couſin Mrs. Maſters in preference to her 
other ſecond couſin Mr. Sfrangeways. 


Milner ver/us Colmer. 


HE defendant Colmer was a younger brother of a good 
family, and a thriving tradeſman and freeman of Len- 
don. The plaintiff's late huſband Mr. Aſilner was a very rich 


entitled to a great perſonal eſtate, pening a bill for an account of ſuch eſtate, and applies to the 
court for his w fe*s portion, which directs him to make his propoſals before the Matter 3 the court 
accepts propoſals from the huiband to ſetile oaly part of her fortune on the wife and her iſſue. 


merchant, 


8 ans. Dn 1 ts 8 —_— — — —— W =. — — I 
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merchant, a freeman of London, and died inteſtate, leaving the . 


plaintiff his widow and ſeveral children, 'There had been for 
ſome time a ſuit depending in court, wherein an account was 
decreed to be taken of Mr. Miluer's perſonal eſtate, one third 
of which, according to the cuſtom, was decreed to the wife, 
the other two thirds to the children. And the defendant 
Glmer having, without the conſent of the court, or of the 
mother, married one of the infant daughters of Mr. A£lner, 
whoſe portion was 14000 J. and applying to the court for his 
wife's portion, he was ſent to a Maſter to make propoſals as to 
the ſettlement which he was willing to make on his wife; 


whereupon Mr. Calmer offered to ſettle 4000 J. part of his 


wife's own fortune, on him and her and her iſſue; and fur- 
ther to be bound, in caſe his elder brother, who had then no 
iſſue, ſhould die without iſſue male in his the defendant C- 
mer's life-time, to ſettle 500 J. per annum, of the family eſtate 
upon his ſaid wife for her jointure, alledging that, he being a 
freeman of London, the cuſtom of the city was alone a provi- 
fon for his iſſue, 


The matter coming on upon this report, it was inſiſted on 
for the defendant, that this portion of the wife's being per- 
ſonal eſtate, the right thereto by law veſted in the huſband, 
and that it was ſomewhat extraordinary-for a court of equity 
to interpoſe or meddle where the law gives a plain title to the 
huſband, eſpecially where the huſband was a perſon in trade, 
a thriving man, of a good family, and propoſed to ſettle ſome 

rt of the money, ſo far as to ſecure againſt want both 
the wife and children; that the reſt would probably turn to 
better account in the way of trade, even to the wife and 
her children, than if veſted in a purchaſe and ſettled. 
That the covenant to ſettle 500 J. per annum, purſuant to a 
power in the family ſettlement, was a conſiderable addition, 
there being but one brother before the defendant, who was 
beyond ſea, had no child as yet, nor was likely to have any by 
his lady, who did not live with him; and then not only the 
500 J. per annum jointure would be made, but the family eſtate, 
which was 1000/. per annum in Warwickſhire, would come to 
the defendant Cumer and his children (if ſons) by this wife. 
That the huſband's being a freeman of Landon has been 


i-ought a conſiderable ingredient, and therefore ſeveral per- 
ſons 
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Mrinugea v. 
Cormen. 
(a) See the caſe 
of Frederick v. 
Frederick, vol. 

1. 710. 


De Term. 8. Michaelis, 1729. 


ſons have been ordered to (a) to take up their freedom, to the 
intent their wives and children might be entitled to their pro- 
viſions by the cuſtom of Londen; and though the freeman 
might lay out his perſonal eſtate in land, yet tradeſmen are not 
apt to take their money out of trade, which generally yields 
greater profit, and to inveſt it in land, where the annual in. 
come is frequently very inconſiderable in compariſon of the 
profit ariſing by trade. 

That if the ſole reaſonable occaſion of the interpoſtion of 
the court in this caſe was the defendant's wife being then an 
infant, ſhe was now of age, and preſent in court, ready to 
give her conſent that her huſband ſhoyld have the refidue of 
her portion; which conſent of hers before 2 judge, upon a 


' fine, would deveſt her of any real eſtate, a fortiori would ſuch 
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Tho* where the 
huſband has a 
legl title to 
his wife's 
perſonal eſtate, 
equity will not 
interpoſe in pre- 
judice of ſuch 
right; yet 
where he cannot 


conſent when given by her before the Lord Chancellor himſelf, 
be ſufficient to put an end to ſuch interpoſition of the court, 
and induce it to permit the defendant to receive what by law 
he was before entitled to, the perſonal eftate. 


On the other fide it was ſaid to be the ſettled diſtinction, 
that where the huſband has a legal title to the wife's perſonal 
eſtate, which he can come at by law without the aid of equity, 
this · court will not in ſuch caſe interpoſe : but where the appli- 
cation by the huſband is in equity, for his wife's portion in the 
hands of the court, or perhaps of a receiver, there, if the huſ- 


get at it without band will have equity, he mult do equity. That the preſent caſe 


the aſſiftance of 
this court, it 
will put terms 
upon him. 


was much ſtronger, the court having actually referred it to a 
Maſter to receive propoſals, and the huſband, in conſequence 
thereof, having made them; all which would be vain, were the 
huſband to have his wife's portion upon a ſuppoſition of being 
entitled ta it by law ; that now the only queſtion was, whe- 


ther the propoſals were reaſonable or not, and the ſame as if 


before the marriage they had been made to the parent or 
guardian of the lady; the court being now her guardian, and 
in loco parentis;, and it would hardly have been thought a rea- 
ſonable propoſal, had the huſband offered to ſettle not above a 
third part of his wife's own portion; that the covenant to 
ſettle a jointure of 590 J. per annum, part of the family eſtate, 
when in poſſeſſion, was intirely precarious ; the brother might 
have iſſue by this or by any other wife, or might ſurvive the 
defendant ; in any of which caſes, the defendant's power of 

making 
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making a jointure, being to take effect only when in poſſeſſion, 
his covenant for that purpoſe would be of no ſignification. 
Alſo as to the cuſtom of Londen, that was ſaid to be as preca- 
rious, the freeman might diſpoſe of his perſonal eſtate, con- 
tract debts, might miſcarry in the world, or realize his effects; 
in any of which caſes the cuſtom would not take place; 
and though the gains in trade might ſometimes be conſider- 
able, yet money employed in trade was alſo ſubject to very 
great accidents ; for which reaſons it was hoped that the por- 
tion which the wife brought, or at leaft more of it than had 
been offered by the huſband, ſhould be inveſted in lands or 


ſettled (1). 


Lord Chanceltor ſaid, he thaught it extraordinary that this 
court ſhould interpoſe againſt the huſband in caſes where the 
law gives him a title to the wife's perſonal eſtate ; and doubty- 
ed, experience had ſhewn, that ſuch interpoſition, unleſs where 
the huſband has appeared to be a profligate or extravagant 
man, had been the occaſion rather of miſchief than good, 


Whereupon his Lordſhip examined the wife in court as to 
her conſent, aſking her, whether ſhe underſtood rhe propoſals 
made by her huſband ; which ſhe repeated to the court, and 
made it appear ſhe did underſtand them; adding, that her 

huſband had heen pyt to great charge, trouble and loſs of time 
in this ſuit, for which reaſon ſhe deſired that without more 
trouble he might have the remainder of her portion, ſhe being 
ſatisfied he had intentions to do more for her. 


Then his Lordſhip recommended it to the huſband to add 
to his propoſals ; but he anſwering, that he could not conve- 
niently do it (2), 
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1) Vide Jarohſen v. Williamſon, ante 
1 vol. 382. Bofuil v. Brander, ante, 
1 vol. 468. Winch v. Page, Bunb. 86. 
Harriſen v. Buckle, 1 Stra. 239. 

(2) But by the Regiſter's book it ap- 
pears that Comer did in court propoſe 
that 5c J. part of the wife's fortune 
fhould be laid out in lands to be ſettled 
da them and he iſſue of the marriage in 


ſuch manner as the court ſhouldapprove, 
and alſo that the wife's ſhare (being one 
third) of a ſum of 12,9257. 125. 34.4 
due from one of the defendants to 
the teftator's eſtate, ſhould be inveſt. 
ed in like manner, when the ſame 
ſhould be paid in—ang the order is 
drawn up accordingly. Reg. Lib. B. 
1731. fol. gg. | 


The 
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Wares 6, The court ſaid, the covenant to make a jointure of 500 . 

= ber aunum, when in poſſeſſion of the family eſlate, though 

contingent, was yet to be conſidered and valued; and there. 

fore directed that the defendant giving ſuch covenant, the re- 

[ PI } Gdueof the portion, deducting the ſum propoſed to be inveſted 
in land * n be oy to him (1). 


_ is. —_— * 
» * 


—ę— * 


60) Vide Adam; v. Pere, pot. 3 vol.” parte Higham, 2 Ver. 579 
11. Wiliatts-v. Cay, 2 Ack. 67. Ex a | 


Cafe 201. Hobart verſus Abbox. 
1 
Kine. Na i bill to forecloſe, the caſe was : A. made 3 mortgage for 
2 Eq. Ca. Ab. 1 a term of 500 years for ſecuring 350 J. intereſt to B. 


x69. pl. 24. who ſo long ſinee as 1705 aſſigned the term to C. redeemable 


An old mort- N 
goge is made by himſelf on the payment of 300 J. B. died, C. brought a 
ö bill againſt A. to redeem, or be forecloſed ; and though but a 
——— N derivative mortgagee, yet he did not make the repreſentatives 


— 1 of B. the original mortgagee parties. 
gs a 
borecloſe ; B. the orighaal ee amen FE ww 
party. 
Cur”: Mes is plainly a- want of proper nd B. had'a 
right to redeem C. and. to prevent another account, as. to what 
is duc upon the original 3. his mme 8 


to be beſore the court 6% 


5 ig (1) Reg, Lid: a.. ale. 


Caſe 202. | Taylor verſus Atwood. 


Lord Chancellor : ; 
Kin. HE RE an rant 3 is deschdat, the affidavia of ſer- 


b r _ vice .to hear judgment muſt be, that the guardian - 
here an in- Was ſerved, not the infant, and this (as it ſeems) though the 
. infant be above fourteen, or want ever ſo little of twenty-one; 
of the ſubpeva and the ſerving of the infant is not good, for nen corftat but the 
to hear judg- k . v7 ng : . 
ment muſt de infant might be in his cradle; or ſhould it appcan by · the bill x 
1 that he is near twenty-one, yet being not able to defend him- 


fant. ſelf, the ſervice muſt be on the perſon appointed by the court 
| to defend him. 


De Term. 8. Michaelis, 173 t. 


Bennet verſus Whitehead. 
HE King under the duchy ſeal granted to Mt. Serjeant 
| Bennet Kingſaud Park in Hampſhire ſor twenty-one years, 
which expired at Michae/mas 17928. Serjeant Bennet by his 
will deviſed the leaſchold premiſſes to his youngeſt ſon Themas 


Bennet (the Maſter in chancery) and made his eldeſt ſon Jabs 


Bennet (another Maſter) his executor,” and died 23 Dec. 1713. 
Thomas Beumet, the younger ſon and deviſee of the leaſehold, 
in 1728, brought his bill againſt the defendant (inter of) for 
the meſne profits of part of the premiſſes, having himſelf been 
in poſſeſſion of the other part from his father's death; and it 
appearing, that a counterpart of a leaſe was delivered by one 


1. #7 
$38. pl. pl. 3. 


fics from what 


who had been the defendant's agent to the plaintiff Bennet, 
by which the premiſfes in queſtion were formerly leaſed by 


the Crown under the duchy ſeal to the defendant Whitehead, 
which counterpart was executed by the defendant himſelf, and 
now produced; and the lands therein mentioned being the 
fame as were granted by the latter leaſe to Mr, Serjeant Ben- 
net: this ſatisfied the court of the plaintiff's right ; wherefore 
the defendant (who pretended to the inheritance of the pre- 
miſſes) was decreed to account with the plaintiff for the 
profits, 

But then the queſtion was, from what time this account 
ſhould be taken, whether from the filing of the bill only, or 


from the death of the plaintiff's _ at which time * | 


plaintiff's title accrued ? 


And it was objected, that the bringing of the bill was to be 
looked upon as an entry of the plaintiff upon the premiſſes, 
from which time only he ſhould be entitled to the profits. In- 
deed in caſe of a third perſon's entering upon the lands of an 
infant, ſuch infant, when he comes of age, ſhall by a bill in 
equity recover the profits from the time of the firſt entry; 
but the reaſon is, becauſe where one enters on an infant he is 
chargeable as bailiff or guardian, and no laches ſhall be im- 
puted to the infant; wherefore it will be conſtrued as if he 
had entered as ſoon as his right accrued ; whereas it might 
reaſonably be imputed as laches to the plaintiff Mr, Bennet, 

that 
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The defendant 
Mall account 
tor proſits from 
the time the 
plaintiff 's right 
actrued, and 
not from the 
time of filing 
the bill only, if 
the defendant 
Das concealed 
the deeds and 
writings making 
out the plain- 
tiff title. 
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that he did not bring his bill before; that as the court mi ght 
go back ſive years before the bringing of the bill, by the 2 
reaſon it might go back twenty-five or fifty yeary ; beſides the 
account ought not to be decreed without an iſſue firſt directed 
to try, whether the ptemiſſes in queſtion were part of the pre- 
miſſes compriſed in the leaſe under the duchy ſeal, (viz.) part 
of Kingſand Park, in regard the ſubſequent leaſe made tb 
Serjeant Bennet from the year ——, would by the ſame 
reaſon bind the premiſſes ; and the defendant pretended to an 
inheritance therein, which ought not to be affected without 
a trial. Farther, the plaintiff claimed title to the leaſchold 
premiſſes without ſhewing an aſſent to the deviſe thereof by 
the executor of a Bennet, which he ought to have 


done. 


Lerd Chancellor : The names of theſe meadows being ex- 
preſsly mentioned in this leaſe from the duchy, and being the 
ſame which the defendant owns he has been in poſſeſſion of, 
they mult be intended the ſame lands, for no one will pre- 
ſume, unleſs it be proved, that there are two meadows of the 
ſame name; then as the plaintiff's right accrued upon his 
father's death by virtue of the will, he muſt from that time be 
* entitled to the rents and profits of the premiſſes; and the 
rather againſt the defendant, as he had the deed and counter- 
part of the leaſe in his poſſeſſion which made out the plaintiff's 
title, and it was the defendant's agent who delivered the deed 
to the plaintiff; it is ſufficiently clear, that the lands in con- 
troverſy are the very lands compriſed in the duchy leaſe ; the 
defendant or liis anceſtors having accepted the ſame, 4 
they had no other title than under ſuch leaſe ; all which is 
made more evident by the defendant, who now claims the 
premiſſes as a fec- ſimple, not being able to ſhew any deed, fine, 
conveyance or ſettlement, by which they were conveyed as 
fee-ſimple lands. As to the objection, that the plaintiff claims 
title to the leaſehold without ſhewing an aſſent to the deviſe 
thereof by the executor of his father; it appears the plaintiff 
was in poſſeſſion of part of the premiſſes, which is a ſuſſi- 
cient proof of the executor's conſent, eſpecially when the 
executor does not appear to have made any claim himſelf 


thereto, 
Decree 
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Decree the defendant to account with the plaintiff for the 
rents and profits of the leaſchold premiſſes from the death of 
his father Serjeant Bennet, from which time his title thereto 
accrued by virtue. of his father's will (1). 
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Et vide Dormer v. Forteſcue, 3 Atk. 124. 


Griells ver/us Ganſell. 


N petition to amend a depoſition of a witneſs (one Di- 
beurdieu a clergyman, who had been examined in this 
cauſe) the witneſs was ordered to attend, as was alſo the exa- 
miner, the latter of whom, being examined by the Lord Chan- 
cellor, ſwore he took the depoſition truly from the mouth of 
the witneſs, to whom the depoſition was afterwards diſtinctly 
read, and then the witneſs ſubſcribed his name. 


The witneſs being examined did not ſwear poſitively that 
the examiner had taken his depoſition falſe, but that he was 
induced tobelieve he did not expreſs himſelf in the manner the 


depoſition was taken,. and was poſitive he did not intend or. 


mean to ſwear as the examiner had taken it, but that he really 
intended to ſwear in the manner as the amendment was de- 
fired, and that the ſame was what he had before declared in 
converſation z as alſo what another witneſs in the cauſe had 


politively ſworn. 


The counſel on the other fide, inſiſted, that though there 
were inſtances where a defendant's anſwer had been amend- 
ed, () no precedent could be produced for amending a depo- 
ſition after publication; or at leaſt if the court was inclined 
to amend, this would be better deferred to the hearing, when 
it would be more fully poſſeſſed of the whole matter. 


Lerd Chancellor : Where it appears to the court, that either 
the examiner is miſtaken in taking the depoſition, or the 
witneſs in making it, I think it for the advancement of truth 
and juſtice, that the miſtake ſhould be amended; and the 
ſooner this is done the better, in regard the witneſs may be 
dead, or in remote parts, before the hearing ; it would be hard 


and unjuſt to pin a witneſs down to what is a miſtake, by 
denving 


(1) Reg. Lib. A. 1731. fol. 124. Lord Townſhend v. 4b, 3 Atk. 340. 


Caſe 204. 


Lqrd ChancAlur 
KING. 

2 Eq. Ca. Ab. 

$9- pl. 6. 

A depoſition of 

a witneſs ame- 

ed after publi- 

cation. 
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Ca. 25. 
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Enteres . denying to rectiſ it. As to what has been objected of the 
mconvenience of amending the depoſition after publication, 
it was impoſſible to know it until publication; wherefore le: 
the depoſition be amended, as defired, and the witneſs ſwear 
it over again (1). 


/ 


(1) Reg. Lib. A. 1731. fol. gg. 


[ 648 Lady Jane Holt, Widow of John 


Caſe 205. Holt, Eſq; who 1 
q; who was Nephew and plainti 
Lege Heir of the Lord Chief Juſtice | | wa, 
Holt, 
Rowland Holt, ſen. the next Bro- 
ther and Heir of the ſaid John Defendants 


Holt, and his eldeſt Son Row- 
land Holt, | 


Thomas Gibſon, Eſq; and others,) 
Creditors of the ſaid John Holt, (Plaincifs 


Lady Jane Holt, Defendant. 


2 Eq. Ca. Ab. T HE bill of the Lady Jane Holt was chiefly to have an 


64. pl. 13. 
— life, additional jointure made to her, purſuant to a powet 


_ © ointure created by the will of the Lord Chief Juſtice Halt; the bill of 
of 1001. per an- the creditors of Jahn Holt was to be paid their debts out of 
num for every g | þ pies ek 

1000l. which his aſſets. The cafe, as to the power of making a jointure, 
he has with his In | . . x F 

6 (and which was the chief queſtion) was thus: 

on marriage to | | 6 "'L 
make a jointute accordingly, and alſo to make an additional jointure on receiving or becoming in- 
titled to any further money in right of the wite z after the death of the huſband” the wife becomes 
intitled to an additional fortune 3 ſhe thail not compel the remainder. man to make an additional 
jointure on her on this account z but on the other hand the huſband's creditors ſhall not take from 
the wife this additional fortune. 


The late Lord Chief Juſtice Holt being ſeiſed in fee of a 
great real eſtate, made his will 4 Sept. 1708, and having no 
iſſue, deviſed his lands to his brother Rowland Holt for lite, 

| 3 | : with 
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with remainder to John Helt, eldeſt ſon of the ſaid Rowland, 
for life, remainder to truſtees during the life of John, to ſup- 

ct contingent remainders, with remainder to the firſt, Cc. 
ſons of the ſaid John in tail male ſucceſſively, with remainder 
to the defendant Row/and, younger ſon of the ſaid Rowland the 
father, for life, with remainder to his firſt, Sc. ſons in 
tail male ſucceſſively, with divers remainders over, with a 
power to every tenant for life of the premiſſes when in poſſeſ- 
fon, to make a jointure to any wife whom he ſhould marry, 
ſo as ſuch jointure ſhould not exceed 10014. per annum, for 


every 1000/1, which any wife they ſhould reſpeCtively marry, 


ſhould bring as a marriage portion, and fo for more, more, 


Ge. The jointure to be for the wife's life, and to com- 


mence and take effect from the death of the huſband. 


The Chief Juſtice died, Rowland Helt the father died, and 


%hn Holl the ſon being in poſſeſſion, and a marriage being 
agreed upon betwixt him and the plaintiff the Lady Jane, one 
of the daughters of the late Marquis of I harton, the ſaid John 
and Lady Jane executed marriage articles, dated the 25th of 
May 1723, which articles recited the power given by the 
C. J. Holt's will, and thereby, in conſideration of 8cco /, 
left Lady Jane by her father's will, 7-hn Flalt covenanted to 
ſettle within a month after the marriage 800/. per annum 
jointure on Lady Jane for her life, and alſo to make her an 
additional jointure of 100/, per annum, for every 10001. 
which he ſhould receive or be entitled ro by virtue of Lady 
Jane's father or mother's will, and fo in proportion for any 
lefſer ſum than t000/. Lady Fane being then an infant, the 
articles were ſigned by her and her guardians. There was 
alſo a proviſion therein, that the reſidue of the perſonal eſtate 
which Lady Fane was intitled to by her father's and mother's 
will ſhould go firſt towards payment of J Halt's debts, 
and afterwards to the ſaid 7% Holt, The marriage was 
ſoon after ſolemnized, and within a month a jointure of 


$00 J. per annum was ſettled on Lady Jane for her life, 


| Afterwards John Halt raiſed 1 500/, upon a mortgage 
wich he made to ſome of the plaintiffs of ſome other part of 


the portion he was intitled to in right of Lady Jane his wife, 


giving his bond for the re- payment of it; and thereupon he 
Vol.. II. Mm made 
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made an additional jointure upon Lady Jane his wife of lands 
of 150 J. per annum by virtue of the power. 


5 Jan. 1728. John Holt died without iſſue, and the de. 
8 Rowland his brother entered upon ſuch part of the 


late Chief Juſtice” s eſtate as was not comprehended in the 


jointure. 


Lady Fane being by the will of her father the late Marquis 
of Wharton, intitled, together with her ſiſter Lady Lucy, to a 
moiety of the ſurplus of his perſonal eſtate ; and likewiſe by 
the will of her mother the Marchioneſs, having a right to 
ſome lands in fee-ſimple in the county of Trpperary in Ireland, 
and John Holt dying much indebted, it was prayed by the 
creditors” bill that they might have the benefit of Lady h 
ſhare of her father's and mother's eſtate, and that in lieu and 


recompence thereof ſhe might have an additional jointure 
made to her after the rate of 100/. per annum for every 


110007. which they ſhould recover out of her eſtate towards 
payment of their demands. 

Lady Jane's bill was, that ſhe might have ſuch an additional 
jointure made to her purſuant to her late huſband's covenant; 
but in caſe ſhe could not, then that no part of her eſtate 
ſhould be taken from her by the aid of equity, unleſs ſhe had 
the recompence which it was agreed the ſhould have by her 
marriage articles, viz. after the rate of 100 J. per annum for 
every 1000/, ſhe ſhould bring. 


The only queſtion of difficulty ſeemed to be, how far the 


power given by the C. J. Holi's will for every tenant for life 
to make a jointure, and the covenant by John Helt the tenant 


for life to make a jointure of 100. per annum for every 10000. 
which his wife the Lady Jane ſhould bring, in regard it was 
not executed by John Helt in his life-time, could bind the de- 


fendant Rowland the remainder-man. 


On behalf of the plaintiff it was ſaid, that though the powet 
granted to a tenant for life to charge the remainder, bcing 
the eſtate of a third perſon, was at law to be taken ſtricthj, 
yet in a Court of Equity this was' plainly otherwiſe, in caſcs 
where the perſon claiming under ſuch power is a purchaſcr 

r a valuable conſideration ; and therefore if there be tenant 
for life, with a power to make a jointure by a deed atteſted by 


three witneſſes, and the tenaut for life, previous to his marriage, 
3 and 
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and in conſideration thereof and of a portion, does hy a deed 
atteſted by one witneſs only make a jointure, this, tho? void in 
aw, ſhall be aided in equity. That Lady Fane was plainly a 
purchaſer both of the power and of John Floll's covenant to 
make a jointure, for the moſt valuable conſideration that 
could be, that of a marriage and a marriage portion, and con- 
ſequently within all the caſes where defective executions of 
powers are made good in equity. That in the caſe of The 
Crnteſs of Coventry verſus (a) The Earl of Coventry, it was ſaid 
by the Lord Chief Baron Gilbert, and aſſented to by the 
Maſter of the Rolls and the Lord Chancellor Macclesfield, that 
this power of making a jointure given to a tenant for life, is, 
part of the old dominion which the tenant in fee had himſelf 


orer the eſtate, and had transferred to the tenant for life; from 


whence it followed, that ſuch power being part of the ancient 
dominion which the owner of the eſtate had over it, the te- 


nant for life, quad the power of making this jointure, ſhould | 


be taken as ſeiſed in fee, and in that light nothing could be 
pliner, than that if one ſeifed in fee were to enter into a 
covenant to make a jointure of 100 J. per annum, for every 
odo l. which his wife ſhould bring, and ſhould die before 
the making of ſuch jointure, the covenant would be executed 
in equity, and the jointure directed to be made PO 
thereto. 


That in a Court of Equity, all covenants made on a valuable 
conſideration for the doing of any thing, whether for the con- 
rexance of any Eſtate, making a leaſe, jointure or ſettlement, 
were conſidered as done and performed, provided he that gave 
the covenant had a power to perform it. 


One exception indeed there was (and but one) to this ge- 
neral rule, which was where a tenant in tail covenanted for a 
raluable conſideration to levy a fine, or ſuffer a recovery, to 
the uſe of the purchaſer, and died before the fine levied, or re- 
corery ſuffered ; in which caſe it was admitted to have been 
held; that the covenat.t could not in equity be made good 
againſt the iſſue in tail, or the remainder- man; but this was 
for a (i) reaſon'which did no ways hold in the principal caſe, 
vis. on account of the ſtatute de dini, the expreſs words 
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(1) Vide Stapilten v. Stapilton, 1 Atk. 9. 
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whereof entitled the iſſue and the remainder-man to the in. 


tailed premiſſes, from which act of parliament nothing could 
deliver. thoſe eſtates-tail, but either common recoveries, 
which were uſually invented by the Judges to prevent the 
inconveniences introduced by that act, or by levying of a 
fine (a remedy provided by ſubſequent acts of parliament) to 
bar the eſtates-tail, though not the remainders, when limited 
to third perſons. That the covenant by John Halt, being 
for a valuable conſideration, and for no more than it was 
in his power to have performed, ought to be taken as if 
performed, and conſequently bound the remainder-man in 
the ſame manner as if executed by the tenant for life. 
That it could be no objeCtion thet Lady Jane had already 
had two jointures made her by her ſaid huſband, ſince 
theſe were a recompence only for ſuch part of her por- 
tion as had been already raiſed and anſwered to her huf. 
band; and there was as much reaſon (becauſe equally within 
the intent of the articles) that ſhe ſhould have an additional 
jointure for her additional portion, as that ſhe ſhould have her 
original jointure for her additional portion. That in the Coun- 
teſs of Coventry's caſe the matter reſted only upon marriage 


articles during the life-time of the late Earl, no jointure re- 


duced to any certainty, and yet upon theſe marriage articles 
the jointreſs was decreed to hold and enjoy her jointure againſt 
the remainder- man. It was true in the caſe laſt cited, the 
portion of 10,000/. was actually paid before the marriage; 
whereas in the preſent caſe, the certainty of the reſidue of Lady 
Jaue's portion did not as yet appear; wherefore all that the 
plaintiffs the creditors now prayed was, that it might be re- 
ferred to the Maſter to aſcertain the quantum of the reſidue of 
ſuch portion, by which means the certainty thereof would ap- 
pear, id certum ęſt quod certum reddi poteſt; and that the preſent 
caſe was the ſtronger, there having been already a decree pro- 
nounced, that the executors of the late Marquis of Harten 
ſhould account for his perſonal eſtate, which account would 
probably in a ſhort time be taken and finiſhed. In the mean 
while, it could not with any colour of reaſon be inſiſted upon, 
that the making this additional jointure upon Lady Fane ſhould 
be deferred until the reſidue of her portion was actually paid to 
her huſband, or thoſe claiming under him ; but that it would 


be ſuiſicient if the ſame was ſecured either by mortgages, go- 
verument 
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rernment or other ſecurities, ſo as to be rendered ſafe; and 
(as it was ſaid) here the reſidue of Lady Fane's portion was 
ſulficiently ſecured by the decree and marriage articles. 


On the other ſide it was infiſted, that the Lady Fane Helt 
was not a wife unprovided for, but had already two jointures 
ſettled upon her by her huſband, one of 8001. per annum, and 
the other of 150/. per annum, and there was as much reaſon _ 
for the remainder-man to queſtion the validity of the ſecond 
jointure, as for the Lady Fane to aſk a third; in regard the 
t500/, which was the conſideration for John Flolt's making 
the ſecond jointure, was not money actually paid or ſecured 
to him, but what he had raiſed by a mortgage of part of her 
portion, for the re-payment whereof he had given his covenant 
and bond, and was liable to be ſued for it; wherefore as yet 
this 1 500/. could not be ſaid to be received, but only borrowed 
by him; that as to the reſidue of the portion, it was neither 
known what it was, how much it would amount to, or when 
er whether ever it would be paid; and though there might 
be an account decreed touching the ſurplus of the late Mar- 
quis of Fharton's eſtate, yet there were ſeveral cauſes in this 
court where accounts have been depending, ſome twenty, 
ſome thirty years, or upwards. 'That were the rule laid down 
of id certum eff quod certum reddi poteft, allowed to take place 
in the preſent caſe, ſtill things muſt be reduced to a certainty 
in the life-time of the huſband, who was to make the jointure; 
for it would be a miſerable incumbrance upon the eltate of the 
ſeveral remainder- men claiming under the late Chief Juſtice's [C 655 J 
will, and in no ſort within the intent of the teſtator, were this 
power of making a jointure for the widow of hn Holt to be 
kept in ſuſpence, and hovering over their eſtate for the ſpace 
of twenty or thirty years, and might at laſt tend to diſable theſe 
remainder-men from making any jointures, until it ſhould be 
aſcertained how much in the whole Lady June would be en- 
titled to, and whether her jointure, when made, (though per- 
haps to be made twenty years hence) ſhould not over-reach the 
ſubſequent jointures to be made by any of them, by reaſon of 
Lady Janes precedent marriage articles; which might be a 
great inconvenience, and hinder the marriages of the remain- 
der- men. '"Lhat the intention of giving the power to the te- 
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nant for life to make a jointure, was, in order to a re 
for the portion which the wife ſhould bring to her huſband, 
not for what might not be brought until about twenty or thi 
years after his death, and whigh conſequently could be of no 
manner of avail as to him, but only to ſome remote or diſtant 
adminiſtrator, who might not be ſo much as known to him, 
That this additional jointure which was now deſired to be 
made upon Lady Fane, was plainly not within the intention 
of the power, uunce by virtue of the will it was to be made 
by the by/band, which could not be in the preſent caſe, he 
being dead; alſo the jointure to be made purſuant to the 
will was to take effect for the benefit of the wife upon the 
death of the huſband, which was impoſſible to be done here, the 
huſband having been already dead above the ſpace of guce 
years: that ſuppoſe John Molt had by expreſs words covenanted, 
that in conſideration of what farther monies Lady Jane ſhould 
bring ta him in reſpect of the reũdue of her portion, tc. 
Rowland Holt the remainder-man ſhould make a jointure to her 
after the rate of 100 J. per annum for every 1000 /. this would 
certainly be void, as there could be no. pretence that John Holt, 
by any expreſs words or covenant, could bind the remain- 
der-man who did not claim under him, and ſurely there 
was as little reaſon why he ſhould by any implied words in the 
covenant be conſtrued to bind him, Or ſuppoſe Lady Jane 
were entitled to a deſperate or doubtful debt of 10,000 J. it 
would hardly be ſaid that the aſſignment of ſuch debt, which 
might never be received, ſhould be looked upon as a portion 
of 10,0001. in recompence for which John Halt ſhould be en- 
abled within this power to ſettle upon his wife 1000/, per an- 
aum. Wherefore fince the molt that Lady Fane had as yet 
brought was but 8000 /. and 1500 /., there was no reaſon for 
her to aſk a farther or additional jointure, until it ſhould appear 
ſhe had brought a farther portion; conſequeutly her preſcut 
bill being tos early, ought to be diſmiſſed, 


Lord Chancellor : The intention of this power is to enable 
every tenant for life under the Chief Juſtice's will, to ſettle a 
jointure after the rate of 100 J. per annum for every 10000. 
which the wife of ſuch tenant in poſſeſſion ſhould bring; 


accordingly Lady Fane has had a jointure of 800 J. per annum 
for 
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for 8600 J. and 150 l. per ann. for her 1500 J. which ſhe has 
brought 3 and it not appearing that ſhe has brought any far- 
ther portion to her late huſband, I do not ſee ſhe can be en- 
titted to any additional jointure. It is not reaſonable that 
the life-eſtate of Rowland Holt the remainder-man, or of any 
other of the ſubſequent remainder-men, (who in no ſort 
caim under him) ſhould be bound or affected by John Helt's 
covenant, for making a jointure, any farther than the original 
power warrants, which is to ſettle but 100 J. per ann. for 
erery 10007. ſuch wife ſhould bring to her huſband, The 
eſtate of the Chief Juſtice, ſo carefully ſettled, ought net to 
be incumbered with jointures to take effect upon remote con- 
tingencies or poſſibilities of farther portions coming in, when 
it does not appear what they are, or when, or whether they 
will ever come in, On the other hand, I do not think it 
feaſonable that the creditors of Mr. Hat ſhould have any 
benefit of the reſidue of Lady Jane's fortune, if ever that ſhall 
be recovered, in regard ſhe cannot have the recompence in 
conſideration whereof it was agreed by the articles that ſhe 
ſhould part with it: let her therefore keep ſuch overplus of 


[657]. 


her eſtate to herſelf, without having any additional jointure 


out of the Chief Juſtice's eſtate. 


James ver/us Philips. 


N 1716 the plaintiff brought his bill againſt the defendant 

as executor of J. S. for a legacy of 300 J. In 1724 he 
obtained a decree to be paid out of aſſets, and for the defend- 
ant to account for his teſtator's perſonal eſtate. In 1729, on 
the Maſter's reporting that the defendant had aſſets, he was 
ordered to bring the money reported in his hands into the 
bank by ſuch a day; for not complying with which, the plain- 
tiff took out proceſs of contempt againſt the defendant and 
proceeded to take him up in Wales (where he lived) by a Ser- 
jeant at Arms; but the proceſs being referred for irregu- 
larity, the Maſter reported it irregular, the return of the two 
attachments, upon which the + order for a Serjeant at Arms 
was grounded, not being entered in the Regiſter's office, 


Caſe 206, 
Lord Chancellor 


Kins. 
2 Eq. Ca. Ab. 
241. pl. 28. 
Attachment, 
Every attach» 
ment returned, 
on which an or- 
der for a Ser- 
jeant at arms is 
grounded, muſt 
be entered in the 
Regitter's office, 
elſe irregular, 


ew 


+ In the principal caſe the attachments were followed by the uſual proceſs, a 
commiſſion of rebellion ; but by the courſe of the court, het iſſues only to the 


&eriff of Midalgſex. 
M m 4 Upon 
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2 4 Upon this the plaintiff moved to diſcharge the Maſter's re- 
port, ſuggeſting that he had done his part, and left the at- 
tachments with the agents of the Regiſter in his office, where 
he had paid the uſual fee for entring, but that the Regiſter or 
his agent had not entered them ; all which appearing on exa. 
mination, the court ordered the Maſter to tax the defendant's 
coſts out of purſe only, which the plaintiff, who was reported 

L 658 ] to have been guilty of this irregularity, ſhould pay to the de. 
fendant, but that theſe ſhould be anſwered over to the plain. 
tiff by the Regilter. 


Suitor having After this, Mr. Price the Regiſter died, having left Elizabeth 
— — Maddox executrix; the coſts were taxed at 58 J. and the mat- 


officer having ter coming on again on petition, Mr. Mead objected, that 
neglected his ] 

duty, by which here being a perſonal neglect or miſbehaviour in the officer, 
means rhe pro= it died with him; that if there ſhould be a decree for coſts, 
irregular, the and the defendant die before taxation, theſe would be loſt, 
— ry de which was ſtronger than the preſent caſe, where there was 
bots gy them but an interlocutory order; or if the executrix was liable, the 
officer and the plaintiff had his remedy by action at law. 

the officer in 


ſuch caſe die, yet this being a duty and matter of contract, his execu:or will be liable, 


To which I anſwered, and ſo it was held, that this was 
not a bare miſbehaviour or neglect in the officer, but the 
plaintiff having carried the attachments to the office, and paid 
the fees for entering, the Regiſter by his acceptance of them 
had promiſed and agreed, by implication of law, to procure 
the returns to be entered; wherefore the not doing that 
which he took money for, and engaged to do, was a breach 
of his contract, and being a duty, could not die with the per- 
ſon, altho' nothing had been aſcertained in the life-time of the 
Regiſter ; juſt as if he ſhould have promiſed to pay ſo much 
money as the Maſter ſhould tax, this would not die with the 
perſon ; that tho' coſts, if not aſcertained on the death of the 
party, are in ſome caſes (1) loſt, yet here with reſpect to Mr. 
Price they were to be looked upon as a duty, and not as 


— 


— 


(1) Coſts directed to be paid out of Morrets, 3 Atk. 772. Johnſon v. Peck, 
a particular fund, though not taxed, 2 Vez. 465. Kemp v. Mackrell, 2 Vez. 
ſhall not be Joſt by the death of the 579. 
party intitled to them. Blower v. 


coſts 
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coſts only, which this court would not ſuffer to be examined 
by any other court in an action, but determine itſelf, as in all 
like caſes in a ſummary way. That the executrix of Mr. Price 
ſtanding in his place, and having aſſets, ſhe ſhould thereout 
pay this 58/. to the plaintiff, But there being no one in 
court to admit aſſets for her, it was ordered that ſhe ſhould be 
examined as to her having aſſets. 
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Eaſe 207, Evelyn verſus Evelyn & e cont”. 
Matter of the PON a bill brought by the plaintiffs the three infant 
—_— daughters of George. Evelyn by Mary his wife, for 


her's abſence. raiſing their portions of 8000 J. (the eldeſt of the ſaid daugh- 
e . 1 . : . . 

2 Eq. Ca, Ab. ters being about the age of eight years) the caſe was thus: 

01. pl. 34.647. 

5 24, Kc. A term of 5co years created to raiſe portions for daughters in failure of iſſue male, as 
ſoon as conveniently may be after the father's death, but no maintenance nor apy expreſs time men- 
tioned when the portions are payable ; there are three daughters, and the eldeſt but eight years old, 
the father is dead, but the mother who has a jointure on the eftate is living ; the court will not raiſe 


the portions for daughters ſo young, out of the reverſionaty term. 


George Evelyn the defendant's father (and grandfather to the 
plaintiffs) had three ſons John, George, and the defendant Ed. 
ward Evelyn. 


George Evelyn the father being tenant for life, remainder to 
his eldeſt ſon John in tail male, of part of the premiſſes, on 
the 20 October 1698. together with his eldeſt ſon Jobn, by 
deed and recovery ſettled the manor of Walkhamfeead alias 
Codſtone in Surrey, to the uſe of himſelf for life, ſans walle, 
remainder to his eldeſt fon ah Evelyn for life, remainder to 
his firſt, Sc. ſon in tail male ſucceſſively, remainder to his 

[ 660 ] ſecond fon George Evelyn for life, remainder to his firſt and 
| other ſon in tail male ſucceſſively, remainder to his third ſon 
the defendant Edward Evelyn in like manner, with truſtees 

to ſupport all theſe contingent remainders, remainder to the 

heirs male of the body of George Evelyn the father, remainder 

to him in fee; with a power to George Evelyn the father by 

deed or will, to charge by leaſe, mortgage or otherwiſe, the 

premiſſes to himſelf limited for life, with raiſing or paying any 

ſum not exceeding 6000 J. alſo with a power to every of his 

ſons, when in poſſeſſion, by deed atteſted by three witneſſes, ta 


limit, before or after marriage, to the wife of any of the ſaid 
ſous 
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jointure ſhould not exceed 100 J. per annum for every 1000 J. 
which ſuch ſon ſhould have received as the fortune of the wiſe; 
with farther power to his ſaid ſons reſpectively, when in pol- 
ſellion, by any deed or writing under hand and ſeal, atteſted 
by three credible witneſſes, to make any leaſe or leaſes for 

ars ſans waſte (but without prejudice to any jointure which 
ſhould be made by virtue of the ſaid power) for the raiſing of 
portions for the daughters of ſuch ſons, fo as ſuch portions 


ſhould not exceed that which ſuch ſon making ſuch leaſes 


ſhould have had with his wife, and fo as ſuch leaſes ſhould 
not take effect, until there ſhould be a failure of iſſue male of 
ſuch. ſon ſo making ſuch leaſe ; with the uſual power for 
George Evelyn. the father and his ſaid ſous reſpectively, when 
in poſſeſhon, to make leaſes for twenty-one youn at the moſt 
improved rent. 

By other indentures of leafe and releafe dated the 20th and 
21ſt of Octaber 1698, George Evelyn the father, in confuleration 
that his ſon Jabn Evelyn had joined with his father in the ſaid 
common recovery and ſettlement, did fettle other lands, (vi. 
the manor of Tandridge, &c. of which he was ſeĩſed in fee, to 
the ſame uſes as the ſaid manor of Walkhamſtead alias Godfone 
was ſettled by the former deed, with this difference only, 
(viz) that as to the ſon's power of leaſing for railing daugh- 
ters portions, theſe words were added, {ſo- as ſuch. leaſe or 
leaſes ſhould ceaſe and determine upon the raiſing of ſuch 
portions, and coſts and charges for railing the ſame, ] 

Upon the iſt of April 1699, George Bvelyn the father, in 
purſuance of his power, mortgaged part of the ſaid land for 
1500 J. for the term of rooo years, which mortgage after 
wards by meſne aſſignment became veſted in Sir Thomas Pipe 
Blunt, with a covenant from George Evelyn the ſon for pay- 
ment of the mortgage- money, and Sir Thomas the mortgage 
covenanted to re · aſſign to George Nvelyn the fon. In Jime 
1699 George Evelyn the father died. In October 1703, John 
Evelyn the eldeft ſon died without iſſue, upon which George 
Evelyn the ſecond ſon entered upon the premiſſes compriſed 
in the ſettlement. Auguft*22d 1720, upon the intermarriage 
of George Evelyn the ſon with the daughter of Mr. Garth, 


whoſe portion was agreed to be 8000 J. in canſideration of the 
ſaid 
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' ſons for a jointure, all or any part of the premiſſes, * ab ſuch Everyn es. 


Festen. 
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ſaid then intended marriage and 8000 J. marriage portion, for 
ſettling a ſuitable jointure on her, making proviſion for the 
iſſue of the marriage, and that 8000 J. ſhould, on failure of ifſue 
male, be ſecured to the daughters, and reciting the ſaid former 
ſettlements, with the power for making a jointure, and raiſing 
portions for daughters; the ſaid indenture witneſſed, that for 
the conſiderations aforeſaid, and in purſuance of the ſaid 
powers, or any other, George Evelyn the ſon did limit and 
appoint to, and to the uſe of the ſaid Mary his then intended 
wife for her life for her jointure, and in bar of dower, divers 
meſſuages and lands in Godſſone, not exceeding the value of 
800 /. per annum; alſo in purſuance of the power in the ſaid 
ſettlements, or any other, the ſaid George Evelyn the ſon, in caſe 
of failure of iſſue male between him and Mary his ſaid in- 


. *tended wife, granted and leaſed to truſtees (therein named) 


all the premiſſes limited to the ſaid Mary for her life for her 
Jointure, and all other the manors and lands compriſed in the 
ſaid ſettlements, to hold to the ſaid truſtees for the term of 
5 oo years, to commence and take effect from and after failure 
of iſſue male of the body of the ſaid George Evelyn the ſon, 
upon truſt, that if there ſhould be failure of iſſue male of the 
body of the ſaid George Evelyn the ſon on the body of the ſaid 
Mary, and if he ſhould have one or more daughters by her, 
then the truſtees of the ſaid 5oe years term ſhould, by and 
out of the rents, iſſues and profits of the premiſſes compriſed 
in the ſaid term, or by ſale, mortgage or leaſe thereof, or of any 
part thereof, or by any other ways or means as to them in 
their diſcretion ſhould ſeem meet, as ſoon as convemently might 
be after the deceaſe of the ſaid George Evelyn the ſon (or in his 
life-time if he ſhould think fit to have the ſame ſooner raiſed, 


and ſo direct) levy and raiſe the ſum of 8000 J. for the portion 


or portions of ſuch daughter or daughters to be paid to her or 
them, and equally divided amongſt them, if more than one, 
ſhare and ſhare alike, with a proviſo that the term ſhould not 
prejudice the jointure, and that immediately after the raiſing 
the ſaid 8000 J. with all coſts, &c. the ſaid term ſhould ceaſe. 


The marriage took effect; but afterwards in the year 1724 
George Evelyn died inteſtate, leaving the defendant Mary his 


widow and only three daughters, who by their mother in the 
year 
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year 1725 brought their bill againſt Edward Evelyn and James Evan v. 

Euelyn his eldeſt ſon (being the next remainder-man in tail ) Evan. | 

praying a preſent ſale of the 500 years term to raiſe the por- 1 
| 


tions, the eldeſt daughter being not above four years old at the 
time of bringing the bill; and on the other hand the de- 
fendant Edward Evelyn and his ſon (the next remainder-man 
in tail) brought their croſs bill againſt Mrs. Evelyn the mother 
(afterwards married to Governor Babhun) being the admini- 
ſtratrix of her former huſband George Evelyn, praying that the 
perſonal eſtate of her late huſband ſhould be applied towards 
paying off the mortgage of 1500 J. and in exoneration of the 
real eſtate. 


Theſe cauſes coming on at firſt before the Maſter of the +7 May r1:2. 7" 
Ralls in the abſence of the Chancellor, he was pleaſed to declare, Wh 
that the powers in the deeds of the 2oth and 21ſt of October 
1698 were well executed, and directed, that it ſhould be refer- 
red to the Maſter to ſtate the value of the real, and alſo of the 
perſonal eſtate of George Evelyn the late huſband of Mary 
whereupon the Mafter ſtated the real (beyond the jointure) 
to be 91 J. per ann. the perſonal eſtate to be about 4009 J. and 
the debts (beſides the mortgage) to be about 200 J. and 
afterwards theſe cauſes being ordered to be ſet down for hear- 

ing before the Lord Chancellor upon the Maſter's report, and 
for farther directions, and upon the petition of Edward Evelyn 
and James Evelyn his ſon to his Lordſhip, alledging that they 
apprehended themſelves aggrieved by ſuch part of his Honor's 
decree, whereby the powers in the deeds of the 2oth and 2 iſt 
Other 1698 were declared to be well executed, in regard the 
petitioners conceived that however the term might be well 
raiſed, yet that the ſaid powers touching the truſts were not 
well declared, nor well executed or warranted by the above- 
mentioned deeds: it was therefore ordered that theſe cauſes 
ſhould be ſet down to be re-heard touching the matters in the 
petition mentioned, at the ſame time that the matter of the 


Maſter's report was ſet down for hearing. | 
[ 664 ] 


And now the cauſe ſtanding for judgment in the paper, 1 


the Lord Chancellor aſſiſted by the Lord Chief Juſtice Ray- Kid, Lord 
mond and Maſter of the Rells, delivered the reſolution of the Thief Juice: 
court, Maiter of the 

72 Rolle. 
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Where the per- 
ſonal eftate ihall 
go in eaſe of the 
real eſtate, and 
where not. 


If one mort- 
gages lands and 
dies, his perſon- 
al eſtate ſha}l 
£0 in eaſe of the 
real z but if A, 
ſeiſed in fee 
mortgages his 
Jand, leaving B. 
his (on and 
heir, and B. 
dies leaving C. 
his heir, B's 
perſonal eſtate 

Il not be p- 
plied to pay this, 
mortgage, be- 
eauſe it was not 
B.'s debt: So 
tho* the mort- 
- gage being 
transſerted in 
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1f, As to the queſtion, whether the perſonal eſtate of 
George Evelyn the ſon ſhould be applied to pay off the mort. 
gage made by Geurge Evelyn the father, in regard the ſon co« 
venanred to pay this mortgage-money, whereupon the mort- 
gage was to be re-aſſigned to him, or as he ſhould direct: 


It was agreed that the perſonal eſtate of the fon ſhould not 
be applied to pay off this mortgage made by the father, ſor- 
aſmuch as the charge was made by George Evelyn the father 
in purſuance of his power to charge the premiſes 3 and as he 
had ſuch power, the defendant Edward muſt be contented to 
take the land cum onere ; that this being the original debt of 
George Evelyn the father, tho' his perſonal eſtate, if any ſuch 
were to be found, would be liable thereto, yet the (a) fon's per- 
ſonal eſtate ought not to be charged with the father's debt; and 
notwithſtanding that the fon did afterwards, on the aſngn- 
ment to Sir Thomas Pope Blunt, covenant to pay the mortgage 
money, .yct ſince the land was the original debtor, this cove- 
nant from the fon would be conſidered only as a ſurety (1 


B. time, B. covenants to pay the money, yet the debt not being originally the debt of B. his 
evvenant is only a ſurety, and the land the original debtor, which C. eli therefore take cum onere, 


(e) See the caſe of Cope v. Cope, Salk. 449, 450. 


for 


— 


2 


— 


(1) The rules reſpecting 


_— 


the appli - ante, 1 vol. 347. land deſcended to the 


cation of the perſonal eſtate in eaſe of 
the real, as between wvo/untrers, (tor which 
vide Howell v. Price, ante 1 vol. 294.) 
as they proceed. on the principle, that 
the primary fund ought, in conſcience, 
to exonerate the auxiliary, conſequently 
can hold only in tliofe caſes where the 
funds in gue/tion ſtand in thoſe relative 
ſituations.— The incumbrance may be 
in its rature real, or may become /» by 


the act of the perſon who has power of 


charging both funds; or, although the 
land were a«awliary.ouly to the perſonal 
eſtate of the origiual contradtor, it yet 
may become the primary fund, as be- 
tween it and the perſonal eſtate of yy 
e«ther-perſon, who may take the land 
(either by. deſcent or purchaſe) iii to 
the charge; in all thoſe caſes the perſonal 
eſtate is charged (if at all) only as a 

rety for the land, and ſhall bave the 

me meaſure- of equity as the land is 
intitled to, when it is pledged as a ſurety 
for aper/onaldebt.—ln Bagge v. Oughten, 


wiſe ſubject to a mortgage made by het 
father z on an aſſignment of the mort- 
gage the huſband covenanted for pay- 


ment of the money to the aſſignee; de- 


creed the huſband's perſonal eſtate was 
not liable to exonerate the mortgaged 


premiſſes, for the debt was originally 


the father's and continuing to be fo, the 
covenant was an additional ſecurity for 
the ſatis faction only of the lender, and 
not intended to alter the nature of the 
debt.—lu — Coventry v. Eur! 
Coventry, g . 12, and ante, 222 
altho* the cuvenantor was the original 
contractor, yet the charge being in its 
neture real, and the covenant only an 
additional ſecurity, the land was decreed 
to bear its burthen.—So, Edward: v. 
Freeman; ante, 43 5.—In Lana v. News- 
ham, 1 Vez.. 51 the ſon; tenant in fee, 
on an aſſignment of the anceflor's mort- 
gage, covenanted with the aflignee for 
payment; yet determined, that the 
perſonal ſecurity was only 3 
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for the land; that it was not ike the caſe (2) of Bir Joby Prauvr- 


| Napier, where part of the eſtate of Sir John the mortgagor, 


was 


% OY — 


E 


both principal aud intrreft were charged 
rimarily on the land, for . the 
interelt had accrued during the poſſeſſion 
of the ſon, the iner mult felloxv the 
incipal, and be a charge on the fame 
13 Lacam v. Mertin, 1 Vez. 
$312.—In Robinſon v. Gee, 1 Vez. 251. 
the ſame principles are laid down.—In, 
Parſers v. Freeman before Lerd Hard- 
ewicke, 25th October 1751. A. purchaſed 
an eſtate for gol. which was at that time 
mortgaged for 86 /. and he covenanted 
to pay 86 J. to the mortgagee and 47. 
to the vendor. The court admitted the 
roles of law abovementioned, but in 
that particular caſe thought that, al- 
though the covenant was with the ven- 
dor only, and the vendee's perſonal 
eſtate therefore not hable in that re- 
ſpect to the mortgagee, yet the words 
were ſufficiently ſtrong to ſhew an in- 
tention in the vendee to make it 3 
fer ſonal debt. Reg. Lib. B. 1751. fol. 
238,—In Lewis v. Nangle, 7th Nov. 
1752, before Lord Hardwicke, Mrs. 
Nangle was before her marriage with 
the defendant indebted to ſundry per- 
ſons, and intitled to the inheritance 
of lands charged with the payment of 
ſundry ſums, and before her marriage 
entered into articles, whereby the pre- 
miſſes were to be ſettled to the huſ- 
band for life, /ans waſte, remain- 


der in like manner to the wife, re- 


mainder to the iſſue of the marriage, 
remainder to the wife in fee: the mar- 
riage took effect, and the huſband being 
preſſed for payment of the wife's debts 
and having alſo occaſion for a further 
ſum of money, they borrowed 1300 J. of 
the wife's filter (the original plaintiff in 
the cauſe) and ſecured it by a mortgage 
of the wife's eſtate, and the huſband co- 
venanted for payment of the whole mo- 
ney, and alſoexecuted a bond condition- 
ed for payment of the money according 
to the proviſoes in the mortgage : ſub- 
ject to this mortgage, the lands were 


entered into for partica/ar purpoſes, and 


ſettled to the huſband for life, remainder 
to the wife for life; remainder to the 
iſſue of the marriage, remainder to the 
wife's ſiſter (the mortgagee) in fee. 
Mrs. Nangle died without iflue ; and 
the preſent plaintiff was the deviſes of 
the ſiſter, who brought his bill again 
Mr. Nangle for payment of the mort- 
gage money; but the T.ord Chancellor 
eld, that although part of the money 
was raiſed for the huſband's uſe, yet 
the mortgage being a fngle tranſactias, 
he muſt ſuppoſe the intention of the 
ties to be uniform, and that ſuch intea- 
tion was to charge the wife's eſtate with 
the whole debt; and his Lordſhipdiſmi(- 
ſed the bill ſo far as it ſought to compel 
the defendant Nangle to exonerate the 
land, but directed him to keep down 
the intereſt during his life. Reg. Lib. 
B. 1752. fol. 574.—In Forrefter v. 
Leigh, 23d and 25th Fune 1753. Mr. 
Leigh the teſtator had purchaled ſeveral 
eſtates ſubject to mortgages, with ro- 
gard to one of which he entered into a 
covenant for payment of the mortgage 
money for the purpoſe of indemnifying & 
truſler; and as to another, which was 
a part only of an eſtate ſubject to 
a mortgage, upon ſplitting the a- 
cumbrance both parties govenanted to 
pay their reſpective ſhares and indemni- 
fy each other; Lord Har davicke thought 
theſe covenants would not have the ef- 
ſect of making the mortgages pt 
debts of the teſtator, they having been 


declared his opinion accordingly in the 
decree, Reg. Lib. A. 1752. fol. $25, — 
In Perkyas v. Bayntus, Sir V. OH 
dliſton by will of 5th Feb. 1739. taking 
notice that his daughter Catherine was 


deat and dumb, and that Jane B 


had taken care of her, deviſed certain 
real and perſonal eſlate to Jane Bayntan, 
her heirs, executors and adminiitrators 
in truſt by ſale or felling timber to-pay 


all his debts, and directed that Jane 
Zane 
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death ſettled by a private act of parliament in 
truſtees as a fund to pay all his debts, and Sir Theophilus the 


ſon 


— — 


——ö 


Bayntun ſhould receive the rents and pro- 
duce of his real and perſonal eſtate with- 
out account during his daughter's life, 
ſhe maintaining his daughter ; and af- 
ter the death of his daughter he gave all 
his real and perſonal eſtate whatſoever to 
Fane B. in fee, and appointed her ſole 
executrix. Sir V. O. died March 1740, 
and Zane B. proved the will. Sir V. O. 
in his life-time mortgaged part of his 
eſtate for ſecuring 1500/7. and intereſt, 
+ which remained a charge at his death. 

ane B. paid off 500 J. part of this 
15004, and afterwards borrowed a fur- 
ther ſum of 2500 /. on mortgage of the 
eſtates, which money was in the mort- 
gage deeds expreſsly recited to have been 
borrowed to enable her to diſcharge Sir 
V. O.'%s debts. Jane B. afterwards 
died, and on the diſpoſition made by 
her, nd thoſe claiming under her of 
the property of Sir . O. this cauſe was 
inſtituted. The cauſe was firſt heard 
before Lord Bathur/t on 19th February 
1777, when the court declared that 
the ſum of 1500 J. part of the 3500/7. 
was not to be confidered as a debt of 
the ſaid Jane B. but was to remain a 
charge on the real eſtate, and directed 
an account of her perſonal eſtate. - By 
an order*made on — on 13th 
Augu/t 1781, that part of the decree 
— and 8 thereof it 
was declared, that the ſaid ſum of 1 500/. 
appearing to have been a charge made 
— — eſtate of Sir . O. in his 
life-time and remaining ſuch at his 
death, was to be conſidered as a con- 
tinued lien thereon; and that the ſub- 
ſequent charge made on the eſtate by 
the ſaid Jane B. being expreſſed in the 
mortgage deed to have been made for 
the purpoſe aforeſaid, the ſame together 
with the 1500/. amounting in the 
whole to 3500 J. was to be conſidered 
as remaining a charge on the ſaid 
eitates. Reg. Lib. B. 1776. fol. 265. 
and 1780. fol. 365.— In Wil/en v. Earl 


of Darlington, at the Rolls, Feb. 1785. 


a real eſtate charged with a ſum of 
2000 J. as a bounty, was holden to be 
primarily liable, tho” the perſonal eſtate 
was alſo ſubjected by the covenant of 
the donor. Due of Ancaſter v. Mayer, 
1 Bro. Cha. Rep. 454.—In Shafto v. 
Shafto, before Lord Thurlow, February 
1786, the caſe was this. In March 
i722, George Delaval mortgaged lands 
to V. C. to ſecure payment of 5000/, 
with intereſt at 5 J. per cent. and by will 
of z2d May 1723, deviſed the lands to 
his nephew G. Shafto, in tail male, re- 
mainder to the plaintiff in tail male, re. 
mainder over, and died in the ſame 
month. In 1725, G. Shafto ſuffered a 
recovery to himſelf in fee. The mort- 
gagee calling for his money, V. Giz- 
bons agreed to advance the 5000. at 
4 fer cent. on aſſignment of the mort- 
gage, which was accordingly by inden- 
ture of 4th June 1725 aſſigned to him, 
with proviſo for redemption on pay- 
ment of the principal and intereſt, at 
4 Per cent. and G. Shafto, for himſelf, his 
heirs, executors, and adminiſtrators, co- 
venanted with Gibbons, that he, his heirs, 
&c. ſome or one of them, would pay to 
Gibbons, the ſaid principal and intereſt, 
in manner therein mentioned. In 1779, 
G. Shafto, agreed to raiſe the intereſt 


to 5 per cent. and by deed covenanted 


with the mortgagees, that the eftate 
ſhould remain a ſecurity for the 5000 /. 
with intereſt at 5 per cent. and that he, 
his executors, &c. would pay ſuch in- 
tereſt for the ſame. In Jan. 1782. C. 
Shafto died, the intereſt on the, mort- 
gage being then in arrear for about ten 


months. 'The bill was brought (amongit 


other things) to have the 5000 J. and 
intereſt paid out of the perſonal eſtate 
of G. Shafto, or at leaſt the arrear 
of intereſt due at his death, and the 
additional 1 per cent. charged by the 
deed of 1779 ; but the Lord Chancellor 
was clearly of opinion, that the per- 
ſonal eſtate ought not to diſcharge the 
mortgage, the land being the my 
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{ſn and heir of Sir Fobn diſpoſing of that ſund, was conſe- . V. 
quently anſwerable for the debts, having had the beneht of 8 
the fund ſet apart for them, for which reaſon it was but juſt 

that upon his death his perſonal eſtate ſhould be anſwerable for 

the debts of his father; whereas in the preſent caſe here was 
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ſund. His Lordſhip alſo thought that the fo that A Bt. became the ſole cre. 
intereſt muſt follow the nature of the ditor on the eſtate. Margery Deere being 
principal, and that the contract for dead, and a bill being fied by Amr 
the additional intereſt, ning upon the Baſſet for payment of theſe ſums of 
lame ſubject, mait be in the nature of money, the queition was, whether a 
a real charge.—-So Earl of Tanker ville moiety thereof thould be raiſed iz the 
v. Fraucet, 2 Bro Cha. Rep. 57.— fir place out of the perſonal eſtate of 
In Baſſe v. Percival, at the Rolls, Marga Deere, or out of the real eſtate: 
aift July 1785, Matthew Deere, by his Honor was of opinion, that the real 
will of 15th Zen. 1746, deviſed eſtates eſtate was the original debtor, and 
to truſtees, for a term of 500 years, to ought to bear the hurthen — And again, 
raiſe money for payment of his debts in Twedell v. Tweded, 2 Bro. Cha. Rep. 
and legacies, in aid of his perſonal 191. the covenant of indemaity was 
eſtate ; and ſubject to the term he de- not ſufficient to charge the perſonal 
viſed the eſtates in ſtrict ſettlement with eſtate.— In Matthejon v. Hardwicke, at 
the ultimate limitation to his own right the Rolls, 28 7uly 1789, the teſtator 
heirs, and he gave the reſidue of his deviſed an eſtate to A. and . as te- 
perſonal eſtate to his executrix Catherine nants in common in fee, charged with 
Pewer. The executrix applied the the payment of nis debts and legacies, 
perſonal eftate in payment of ſome of A. paid off all the debts, and all the le- 
the debts, and all the legacies except a pacies, except one of 1004. for which 
legacy to herſelf of 1000 J. and then he gave the legatee his promiſſory note, 
died; whilſt the limitations in ſtrict and died before he paid it. As to the 
ſettlement ſubſilted, and after the death debts and legacies actually paid, by 
of C. Power, her repreſentative filed a him, it was a4mitted on the part of 
bill to have a debt due to C. Je r, his perional repreſentatives, that being 
and her legacy raiſed; and the only tenant in fre of an eſtate ſubject to in- 
perſon then intitled under the liguta- cumbrances, he mult be preſumed to 
tions in {trict ſettlement dying, pending have paid cf thoſe incumbrances with 
the ſuit, by which event the ultimate a view of caſhng the eitate from them 
limitation to the teſtator's right heirs altogether; but as to the legacy of 
took place, a ſupplemental bill was filed 1001. the promiſſory note was faid to 
gainft Margery Deere, and M. D. Per- be only a collateral ſecurity, and that 
ti val, the co heirs of the teſtator. To the deviſed eſtate was the primary fund , 
ſtop this ſuit, the co-heirs liquidated the for the payment of it ; and his Honor 
demands of the repteſcarative of C. was clearly of that opinion — Billing- 
Power at 2070 l. aid gave tueir joint burſt v. I aller, 2 Bro. Cha. Rep. 604. 
and ſeveral bond for that ſum; this de- Clinton v. Hooper, 3 Bro. Cha. Rep. 
mand was afterwards aiſizned to Jan 211. Et vide A v Earl of Tankers 
Bafu, who alſo bought in debts to vile, 3 Bro. Cha. Rep. 3453. As to the 
the amount of 3270 J. remaining due cafe of the Ear! Hire v. Noch fort, 
from the teſtator Mat heco Dette, and the 6 Bro. F. C. 5 20. vide 7ede!l v. T wee 
to heirs gave another joint and teveral dell, ub. iup. 
bond to Ann Baer, tor this ſum alto; (2) 3 Bro. P. C. 1. 
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EvItyn v. 
Evii rn. 


(s) Ate 222. 


Portions ſecured 
by a truſt term 
out of land vay- 
able to daugh- 


ters, to br raiſed by rents an 
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no fund for payment of debts that came to the ſon, but the 
land was the original debtor, and muſt continue ſo, there being 
nothing ſubſtituted in its place; that in the common caſe 
where a mortgagor covenants to pay and dies, tho“ quead the | 
mortgagee, the land may be looked upon as the ſecurity on 
which he relies, yet if the mortgagor covenants to pay and 
does receive the money, he is the original' debtor, and his 
perſonal eſtate ſhall go to eaſe the land in favour of the heir. 
But here George Evelyn the ſon was not the original debtor, 
his father was, who actually received the money; that in the 
caſe of the Earl and Counteſs of (a) Coventry, where Gilbert 
hte earl of Coventry on his marriage with the daughter of Sir 
Strenſbam Mafters, (the Earl being but tenant for life with a 
power to make a jointure of lands not exceeding 500 J. fer 


annum on any wiſe he ſhould marry) eovenanted in conſidera- 


tion of the intended marriage, that he or his heirs would after 
the marriage, according to the power given him by his father's 
will or otherwiſe, ſettle lands of 500 J. per annum on his wife 
for her jointure; and it being in proof that the late Earl di- 
rected his ſteward to look over his rent-rolls for a fit parcel of 
the eſtate to make good the jointure, and afterwards the join- 


ture deed was drawn and ingroſſed, but not executed; tho 


this depended only on a covenant, yet the jointure of land 
being the chief thing in view, the decree was, that the land 
ſhould be ſettled, and the covenant not made good out of the 
perſonal eſtite. In like manner, in the caſe of (5) Freeman 
and Edwards, tho' the wife's jointure and the daughter's por- 
tion were ſecured by articles which were never compleated 
by a ſettlement, however thoſe articles being to ſettle lands, 


and the covenantor leaving lands ſufficient to anſwer it, it was 


decreed that the daughter's portion ſhould be raiſed out of the 
lands, and the perſonal eſtate of Mr. Freeman the covenantor 
not be applied in exoneration of the land. So that as to that 
part of the croſs bill, which prayed the mortgage-money ſhould 
be paid out of the perſonal eſtate of Ge2rge Evelyn the ſon, 
the ſame was diſmifſed with coſts. 


As to the other point (which was the moſt conſiderable) it 
was agreed that this 8000 J. ſhould be raiſed out of the rents 


d profits, and no time limited for payment, ſhall carry no intereſt, and 


de raiſed only by perception of profits, not by ſale or mortgage. | _ 


1 
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and profits of the premiſſes compriſed in the 500 years term, 
and not by any ſale or mortgage thereof, and that no more 
than the ſum of 8000 /. in the whole ſhould be raiſed, and the 
profits be accounted for from the death of George Evelyn the 


huſband. 


The Maſter of the Rolls, who delivered his opinion very fully, | 


{aid he would conſider the nature of ſuch powers in general, 
the words made uſe of in the preſent one, and the precedents 
in the like caſes for ſecuring and raiſing portions for daugh- 
ters. 


As to the nature of ſuch powers, they were to be taken 
ſtrictly, being to charge, burden and incumber the eſtate of a 
third perſon. Vide 6 Go. 33. Fitz-William's caſe, alſo 2 Vent. 
350. Say! verſus Freeland ; upon which occaſion the Lord 
Chancellor Nottingham makes this diſtinction: where a man 
has a power to make leaſes or any other charge which is to 
incumber a third perſon's eſtate, ſuch powers are to have a 
tigid conitruction; but where it is to diſpoſe of his own 
eſtate (as in that caſe the party who had the power was te- 
nant in tail) the moſt liberal interpretation is to be made. In 
2 Vern. 531. 542, (Lady Charlotte Orby verſus Lord Mohun) 
the point then in queſtion was no more, than tenant for life 
with power to make leaſes of lands uſually let at the ancient 
rent; the tenant for life made a general leaſe to J. S. of Al 
luis lands uſually let, reſerving the ancient rent, and though 
| this general leaſe followed the words of the power, neverthe- 
leſs ſince, if good againſt the remainder-man, it would put 
a difficulty upon him in his ſuit for the rent, to ſet out what 
was the ancient rent for every particular parcel of land, and 
might endanger his being frequently nonſuited before he could 
be able to recover the rent from the leſſee, it was adjudged 
in Chancery, and affirmed in the Houſe of Lords, that ſuch a 
general leaſe was not warranted by the power to bind the 
remainder-man z which ſhews, that power binding the inte- 
reſt of perſons in remainder ought to be taken ſtrictly; and 
as powers in ſettlements to uſes are raiſed by way of uſe, which 
at common law were truſts, they were originally» cognifable 
and determinable in courts of equity. In m Levinz, 239. 
Jeulgus verſus Keinys (the ſame caſe alſo in Hardreſs 395 · & 
Nn 2 1 Chan, 
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1 Chan. Cafes 103.) tenant for life, remainder to his eldeſt 
ſon in tail, with power to charge the land with 2000/. they 


both by leaſe and releaſe join in a mortgage in fee of the pre- 
miſſes to 7. S. under proviſo to be void on payment of the 


2000 J. and intereſt, with a coyenant for farther aſſurance, 
but no mention made of the power; decreed by the Lord 
Keeper Bridgman, that this mortgage ſhould not be intended 


an execution of the power, but only a common mortgage, 
and fo the father and ſon being both dead, the mortgage was 
not binding on the” iſſue of the ſon either in law or equity, 


conſequently the money was loſt; from whence it appears 


that courts of equity are not free in extending powers given 


to tenant for life, to bind a remainder-man. Indeed in 2 


. Vern. 379. Lady Clifford verſus Lord Burlington, where the 


Lord Cliford by his marriage ſettlement was made tenant for 
life, remainder to his firſt, &c, ſon in tail, with power for 
him to make a jointure not exceeding 1000 J. per annum, and 
his Lordſhip in treating of the marriage covenanted to ſettle 
a jointure of 1000 J. per annum, giving in a particular of lands 
as of that value, and ſettling them, but the lands proved to be 
only 600 J. per aun. whereupon after Lord Clifford's death, a 
bill being brought by the jointreſs againſt the iſſue in tail, to 
have the jointure made up purſuant to the marriage articles, 
the decree was, that the ifſue in tail ſhould make up the 
jointure 1000 J. per annum, it is true in that caſe, relief was 
given to a purchaſer againſt a purchaſer; however this is to 


be looked on as a family caſe, where it might be thought 


ſevere not to make good her jointure to a lady who brought 
a conſiderable fortune, and the decree made (probably) on a 
faint defence; beſides it does not appear to have been thought 
a right decree, or even ſufficiently approved of by the re- 
porter himſelf; at leaſt it is to be confidered, there was a 
power to make a jointure of 1000 J. fer annum a covenant, 
and alſo an intention to execute it; whereas in the preſent 


_ Cafe, what is aſked for the daughters ſeems not warranted by 


the original power, which cannot be excceicd by the ſubic- 


quent ſettlement of the portion; ſuch part therefcre of the 
deed ſecuring the portion as excceds the original power, is to 
be looked upon as of no force ; the ſons of Mr. Evelyn tlie 
father, who are remainder- men in his ſettlement, are at lealt 


to be regarded as much as an heir at law, from whom nothing 


ſhall be taken but by neceſiary implication ; and though Gevrge 
Evel 4 
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Evelyn the ſon, in the execution of the power, ſeems not to 
have regarded the conveniency of the remainder-man, yet the 
plaintiffs the daughters can aſk nothing but what the power 
in the ſettlement of George Evelyn the father warrants. 


There are two ways of raiſing portions ; the /, by ale 
or mortgage; the 24, by perception of profits: now where 
a particular certain time is limited for the payment of the 
portion, there it carries intereſt from that time, and may 
imply a power of (a) ſale; but here no certain time is li- 
mited for pay ment; which very much influences the preſent 
caſe, and diſtinguiſhes it from others. It is not ſaid or im- 
pli-d, that the portions ſhould be paid or raiſed upon the death 
of Gerge Evelyn the ſon without iſſue male z tho! it is true, 
the right thereto did then veſt in the daughters, viz. a right 
to the bare ſum ot 8000 J. to be raifed by perception of pro- 
fits; and as it were unreaſonable in itſelf to raiſe the portions 
by a way ſo deſtructive to the eſtate and family, as a ſale would 
be, it muſt be more particularly hard to do it in the preſent 
caſe, when the daughters, for whom they are to be raiſed, are 
of ſuch tender years; and when it moreover appears to have 
beca the plain intention of the maker of the ſettlement, to 
preſerve the bulk of his eſtate in his name and family, 


O4jet. The word I portion] always implies a ſum in groſs, 
and to be paid all at once. . 


R:ſp. If the daughters are ſure of their portions, tho' the 
ſame are not to be raiſed or paid in ſo beneficial a manner as 
they would have them, it is however ſufficient ; the writ de 
ratianadili parte banarum never required that the childrens? * 
ſhares ſhould be paid in a groſs ſum, 


It is obſervable, that the power given or reſerved by Evelyn 
the father to charge the land with 6000 J. is by leaſe, mortgage, 
or cuberwiſe, without reſtriction ; but when he comes to make 
a ſettlement of his fee- ſimple lands, his ſon's power of leaſing 
for raiſing daughters' portions is reſtrained, /» as ſuch leaſe or 
leafes foall ceaſe and determine when the money ſhall be raiſed, 
Now this is the ſtrongeſt argument imaginable, that Evelyn 
the father did not intend a ſale of the premiſles for the raiſing 


of theſe portions, but only to do it by perception of profits, 
Nng when 
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Everrx v. when even a leaſe thereof was not to continue after the pox. 


EyzLiTH. 


. 4 


tions raiſed; which could not be, if after thoſe ſums were 
raiſed, and the children paid, the term were ſtill to ſubſiſt ſor 
the benefit of a purchaſer or mortgagee; it is not poſſible 
that the term can ceaſe upon raiſing the portions in any other 
ſenſe or way, than by raiſing them out of the growing profits; 
and then tho? the execution of the power by Evelyn the ſon, 
were it defective, would be ſupplied or helped i in equity, yet 
where it comes to exceed the power, equity will never ſupport 
ſuch exceſs, The truth is, there may be ſome hardſhip either 
way, to the daughters of Evelyn the ſon on the one ſide, and 
to the remainder-man the brother on the other; but the 
greater hardſhip ſeems likely to fall on the benen den if 
the eſtate (being a reverſion) ſhould now be fold ; whereas if 
the daughters have their portions of go. tho” not paid in 
ſo beneficial a manner as they could wiſh, it {till is a plentiful 
proviſion, In the next place, it appears that the power to raiſe 
the portions for the daughters of Evelyn the ſon, was ſo as rhe 
ſame ſhould not exceed the portion which their father ſhould have with 
his wife, which being but 8000 /. is the ſame as if it had been 
expreſſed in ihe power, that the daughters portions ſhould not 
exceed that ſum; and this thews that intereſt for the g oO. 
was not to be raiſed, for that might double the ſum, and eat 
up all the reverſion. And as to this point, what has been 
cited from the caſe of Lord Kilmurry verſus Dr. Grey, Salk. 
538. is not applicable, the decree there being grounded on 
the particular circumſtances of the caſe : the power aroſe upon 
a ſettlement made with the approbation of truſtees by a perſon 
during his infancy, and confirmed by act of parliament ; by 
the ſettlement a power was reſerved of charging divers of 
thoſe lands at any time during his life with the ſum of 300o/. 
he borrowed this ſum of the Doctor, and having executed his 
power while an infant, died ſoon after he came of age; the 
plaintiff his ſon brought his bill to redeem on payment of the 
principal ſum borrowed ; but the court then decreed a re- 
demption upon the common terms of payment of principal, 
intereſt and coſts ; becauſe here was a power given to him 
to raiſe money, and immediately to give ſecurity, which was 
actually done; and altho* (perhaps) had he been of age at that 
time, he ſhould have been obliged to keep down the intereſt 


guring his life, yet being an infant at the time intended for the 
execution 
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execution of this power, and therefore not capable of making 
his perſon liable to any part of the engagement, the land muſt, 
from the neceſſity of the thing, have ſtood engaged for intereſt 
as well as principal, or it had been impoſſible for him during 
his inſancy to have raiſed any money at all, which the nature 
of the tranſactions required, 


Lafily, His Honor cited moſt of the caſes that had been 
adjudged in relation to portions charged on real eſtates ; but 
took notice, that the following were the principal caſes proving 
that when no time was limited for the payment of portions, 
and the daughters claiming the ſame were of tender of years, 
tho” the right to the portions veſted in ſuch infant daughters, 
yet they were to be raiſed by rents and profits : 


Firſt, 2 Vern. 72. Earl of Rivers verſus Earl of Derby, where 
on a marriage, lands were limited to the huſband for life, re- 
mainder to the wife for life, remainder to the firſt, c. ſon in 
tail male, remainder to J. S. in fee; proviſo, that if there 
ſhould be no iſſue male, and a daughter of the marriage living 
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at the death of the huſband, then the truſtees ſhould ſtand 


ſeiſed of the premiſſes, to the intent that ſuch daughter ſhould 
receive 10,000/, out of the rents, revenues and profits thereof, 
and 100 J. per annum for maintenance, and this 10,000 J. to 


be for her portion, without appointing any time of payment: 


there was no ſon, and but one daughter, who having lived to 
ſeventeen died unmarried : decreed that the portion of 10,0001, 
did go to her executor, and was to be raiſed out of the profits 
by the truſtees ; ſo that here was the caſe of a portion veſted, 
decreed to be paid out of the profits; and, which was like- 
wiſe x farther anſwer to the objeCtion, that by the word [por- 
tion] was to be meant a ſum to be paid in groſs, 


Secondly, That of (a) Ivy verſus Gilbert, decreed by Lord 
Macclesfield, and affirmed by the Houſe of Lords, where a truſt 
term was limited to raiſe 1500/. for daughters' portions by 
rents, iſſues and profits, or by leaſing for one, two, or three 
lives at the old rent; and decreed that the directing the por- 
tion to be raiſed in this particular manner, implied a negative, 
that it ſhould be raiſed in no other manner, and therefore not by 
mortgage or ſale, nor any more money be raiſed than the 
1500 J. without intereſt ; which was exactly the ſame with the 

Nn4 principal 


(a) Ante 13. 
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Evztyx v. principal caſe, an inſtance of a portion to be raiſed by per- 
EvBLYN. t , X . 
ception of profits without intereſt : and his Honor concluded, 
that there was not one fingle precedent where a ſale had been 
decreed of a truſt term for a portion appointed to be raiſed by 
rents and profits, and no time limited for payment, 


The Lord Raymecnd relied much on the intention of the 
maker of the ſettlement, which appeared to be plainly for pre- 
ſerving tlie eſtate in the male line of the family , ſo that there 
could be no deſign to extend the power for railing portions for 
daughters to a fale or mortgage; conſequently ſuch power be- 
ing neither expreſs or implied, nor any time limited for the 

payment of the portions, it would (he thought) be extreme 
hard for the cour: to decree that which would prove the de- 
ſtruction of the eſtate, againſt the intention of the party (i). 


—— n:: — — —— 


(1) Reg. Lib. A. 1731. fol. 279. parties on both ſides came to an agree- 
From which decree, fo tar as it related ment, 4 Bro. P. C. 109, which agree- 
to the raiſing the daughters“ portions, ment was confirmed by ad of parlig: 
there was an appeal to the Houſe of ment. 7 Geo. 2. 
Lords, but on the ad My, 1733, he 


DE 


Term. S. Trinitatis, 1732. 


King verſus Cotton. 


HE (a) former decree being ordered to be without 
prejudice to any relief which the then defendant Xing 

might have, he now preferred his bill againſt the ſeveral 
younger children of his wife the Lady Ctton, by her former 
huſband Sir Thomas Cotton, and alſo againſt the Lady Cottæn his 
wiſe, to ſet aſide the ſeveral ſettlements made by her before her 
marriage with the plaintiff, as being made without his privity, 
and while ſhe appeared the viſible owner of the eſtate, and 
thereby induced him to marry her ; all which ſettlements were 
made by his wife in truſt for herſelf until her ſecond marriage, 
and afterwards for younger children reſpectively; but it 
being now proved that theſe proviſions by Lady Czton for her 
younger children were made betore her marriage treaty with 
the plaintiff Xing was begun, and in a publick manner; that 
ſhe herſelf defired they might be publick ; that ſhe made an 
entertainment for ſeveral of her tenants, whereat being pre- 
ſent, ſhe acquainted them her younger ſon Stephen was to be 
their landlord, in cafe ſhe married again, and if ſhe * married, 
her ſecond huſband ſhould marry her for love; and it appear- 
ing that the had reſerved to herſelf out of theſe voluntary ſet- 
tlements, her original jointure made by Sir Themas Cotton, 
(being © 420/. per annum rent-charge z) that ſhe had nine 
younger children by her former huſband Sir Thomas, who, at 
beſt, were very flenderly provided for; and farther that, the 
plaintiff Mr. Xing, when he married Lady Czton, was in very 
mean circumſtances, an half-pay lieutenant in Jreland, had 
two ſons by a former wife, and that he had a conſiderable ſum 
of money with Lady Cotton, as ſhe had been executrix and re- 
liduary legatce of her former huſband Sir Themas; ſo that it 
was eyident there had been no fraud or impoſition on the 
| plaintiſf 


1 674 ] 


Caſe 208. 


Moſ. 259. 

2 Eq. Ca. Ab, 
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plaintiff Mr. King, who did not ſo much as pretend he coulg 
make any ſettlement or jointure on Lady Cotton. 


For theſe reaſons the Lord Chancellor diſmiſſed (1) the 
plaintiff Mr. King's bill, as to that part of it which ſought to 
ſet aſide any of the ſettlements made by Lady Caron in truſt for 
her younger children; ſaying it was a very reaſonable thing 
for a widow, while it was in her power, to make a proviſion 
for her children by her former huſband, and this being before 
her treaty of marriage with Mr. King, it had been impoſſible 
to have aſked him to be a party thereto, he not being then 
thought of; that though an aſſignment had been made by the 
Lady Cutton only to a friend, and not a child, a mere voluntary 
gift before the marriage-treaty, in a cafe ſo circumſtanced as 
this was, might be binding: and as to the South-ea ſtock, 


though there was no actual aſſignment by deed, but only a 


covenant to transfer, yet this was fuch an aſſignment as 
would bind Mr. King; for it was not like a bond from Lady 
Cotton to pay money, ſince here Mr. King was to pay none, 
nor to part with any thing which was his, it was only a pro- 
viſion made by Lady Cotton before her marriage treaty with the 
plaintiff, that in caſe of her marriage ſuch a part of her eſtate, 
ſhould go to her children, which was but reaſonable ; and yet, 
contrary to this proviſion made for the children, he himſelf 
had fold this ſtock and received the money, beſides a farther 
ſum of 1000 J. South-ſea ſtock which Lady Cotton had not aſ- 
figned ; that here the younger children had the law on their 
fide, and had recovered damages in an action of covenant, 
which benefit he could not take from them. Mie: They re- 
covered not only the value of the Rock, but alſo all the div 
dends ſince the ſecond marriage. 


In this caſe one point aroſe, concerning which the court 
gave no opinion; and it was this: Lady Cotton a jointreſs for 
life of an eſtate at Eaſber in Surrey, demiſed the ſame to 
truſtees for ninety-nine years, if ſhe ſo long lived, in truſt for 
herſelf during her widowhood, and after her marriage, then in 


truſt for one of her younger ſons John Saliſbury Cotton, and the 


— 
8 


(1) In Hil. 1733; the cauſe having in diſpute. Reg. Lib. A. 1733. fol. 
ſtood over from time to time, that the 121. 


parties might accommodate the matters 


heirs 
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heirs of his body, and if he died without iſſue, the remainder 
in truſt for her next younger ſon the defendant Lynch Saliſbury 
Cotton z John Saliſbury Citten died without ifſue and inteſtate, 
and the queſtion was, whether the truſt of this term ſhould go 
to his mother as adminiſtratrix to him, ſubjeCt to the ſtatute 
of diſtribution, or to the next ſon in remainder ? 


It was inſiſted for the Lady Cotton, that in the limitation of 
the truſt of the term to John Saliſbury Cotton and the heirs of 
his body, with remainder over, ſuch remainder over being only 
of a truſt of a term, was void. 


On the other ſide it was contended that the only reaſon why 
the truſt of a term could not be limited to one and the heirs of 
his body, with remainder over, was, becauſe this would make 
a perpetuity ; but here could be no perpetuity, in regard the 
whole term was to determine whenever Lady Cotton ſhould die, 
juſt as if ſhe had made a leaſe of her jointnre lands to a truſtee 
for nincty- nine years, if ſhe ſo long lived, in truſt for A. and 
the heirs of his body ; but if A. ſhould die without heirs of his 
body, living Lady Ctton, then to B. this had been good. Teo 
quere, tho' it ſeems rather to be a good limitation of the truſt, 


and within the reaſon of the Duke of Norfo/F's caſe, and the fe- 


zeral other ſubſequent reſolutions grounded thereupon. 
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Caſe 209. 


Lord Chancellor 
Kinc, Chief 
Juſtice Ray- 
MoNnD, Lord 
Chief Baron 
RrxynoLDs. 


Ca. temp. Tal. 
252+ 

2 Eq. Ca. Ab. 
747. pl. 6. 

748. pl. 2. 
Truſtees for 
ſupporting con- 
ti gent remain- 
ders joining to 
de ſt roy them, 
guilty of a 
breach of truſt, 
ane no diverſity 
whether the ſet- 
tlement be vo- 
luntary, or for 
a valuable con- 
fideration, or by 
will only. 
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DE 


Term. S. Michaelis, 1732. 


Sir Edward Manſell, Bart. Plaintiff; 
Rawleigh Manſell, Eſq; & a, Defendants, 


DW A RD Vaugban eſq; ſeiſed in fee of lands in Car- 
marthenſbire of 1630 l. per annum, made his will dated the 
zoth of November 1683, and deviſed the premiſſes to truſtecs 
(Sir Edward Manſell and Arthur Manſell ) and their hicirs, to 
the uſe of his ſiſter Dercthy Loyd widow for her life, remainder 
to the ſaid truitees and their heirs during the lite of Dervthy, 
in truſt to preſerve contingent remainders, remainder to the 
uſe of the firſt, Sc. ſons of Dorothy in tail male ſuccellively, 
remainder to the uſe of the teſtator's couſin Edward Maul 
in fee; ſoon after which the teſtator dying without iſſue, Dore- 
thy Loyd, the deviſee for life, enters and intermarries with Sir 
Iaiward Manſell the plaintiff's father; aſterwards Sir Ed- 
ward Manſell and Dorothy his wife, together with Edward Man- 
fell the remainder-man in fee, join in a feoffment to truſtces to 
the uſe of Sir Edward Munſeli tlie huſband of Dorothy and his 
heirs, and covenant by the ſame indenture to levy a fine at the 
next grand ſeſſions to be held for the county of Carmarthen, 
to the ſame truſtees, and to the ſame uſes. The truſtees ſor 


preſerving the contingent remainders in the will, by inden- 


tures of leaſe and releaſe dated the 23d and 24th of 7% 1686, 
conveyed the premiſſes to Sir Edward 1anjell the huſband 
of Dorothy in fee, ſhe at that time being enſcert with a ton, 
On the th of Augiſt following, dame DoretBy had iſſuc by 
Sir Edward Manſell her huſband, a ſon, the plaintiff (now) Sir 
Edward Manſell, and afterwards ſeveral other children; ſub- 
ſequent to which Sir Edward Manſell the father made his wil, 
and being ſeiſed in fee of divers other lands beſides what was 


the Vaughan eſtate, deviſed all his lands and tenements in ge- 
| neral 


— — wy 


a Kt 


cd. es avs CA A . Taman . © eels 


De Term. S. Michaelis, 1732. 


neral words to his ſon the plaintiff for life, remainder to his 
firſt, Oc. ſons in tail male ſucceſſively, remainder to the 
ſecond ſon of Sir Edward Manſell by Dorothy for life, with 
remainder” to his firſt, c. ſons in tail male ſucceſſively, and 
died leaving ſeveral ſons. Dame Dorothy his wife alſo died. 


The plaintiff the eldeſt ſon of the marriage being barred at 
law of his remainder in tail by the joining of the truſtees be- 
fore his birth, brought his bill to have the benefit of the will of 
his uncle Edward Vaughan, whereby the premiſſes were de- 
viſed to his mother Dorethy for life only, remainder to truſtees 
during her life to preſerve contingent remainders, with re- 
mainder to her firſt ſon the plaintiff in tail; and that the 
plaintiff might have the benefit of the ſettlement, and be rein- 
ſtated in the premiſes, as if there had been no breach of truſt. 


This point, (viz.) whether truſtees for preſerving contin- 
gent remainders joining before the birth of a. ſon in deſtroy- 
ing them, were guilty of a breach of truſt ? being a matter of 
great conſequence, was reſerved for the opinion of the court, 
who now, with the concurrence of the Lord Raymond Chief 
Juſtice of B. R. and the Lord Chief Baron Reynolds, decreed 
the ſame to be a breach of truſt in them. And herein, 


1, It was reſolved, that the feoffment and fine by Sir Ed- 
ward Manſell and Dorothy his wife did net deſtroy the contin- 
gent remainders to the firit, Sc. ſons of Dorothy, but that the 
right to the freehold in the truſtees did ſupport them, 


2dly, That when the truſtees joined in the leaſe and re- 
leaſe to Sir Edward Manſell (the plaintiff's ſather) and his 
heirs, this defroyed the contingent remainders. 


3ly, That the joining of the truſtees to deſtroy ſuch re- 
mainders was a plain breach of truſt ; and tho” this had not 
been before judicially determined, yet it feemed to the court, 
in common ſenſe, reaſon and juſtice, to be capable of no other 
conſtruction: for when truſtees are appointed to preſerve an 


eſtate in a family, and for no other purpoſe, and they, inſtead” 


of preſerving it, do a wilful act with an intent, and in order to 
deſtroy it, how can this be otherwiſe than a plain breach of 
truit, or how can it be rendered clearer than by barely putting 
the caſe ? ſhould the court hold it no breach of truſt, or paſs it 
by with impunity, it would be making proclamation, that thz 
truſtzes 
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If the perſons 
claiming ander 
the breach cf 
truſt have no- 
tice of it, then 
they are ſub- 
ject to the ſame 
truſt ; ſo if the 
conveyance be 
voluntary, or 
without a valu- 
able confidera- 
tion 3 but if for 
a valuable con- 
fideration and 
without notice, 
the purchaſer 
will hold the 
land diſcharged, 
and the truſtees 
muſt buy and 
ſettle other land 
to the ſame uſes. 


[ 682 ] 


De Term. 8. Michaelis, 1742. 


truſtees in all the great ſettlements in England were at liberty 
to deſtroy what they had been entruſted only to preſerve, 
Indeed, where an eſtate is limited to A. for life, remainder to 
his firſt, &c. ſons in tail, tho' it be a plain wrong and tort in 
him to do any act which will deſtroy thoſe contingent remain- 
ders before the birth of a fon, notwithſtanding his /ega/ power 
of doing ſo, yet as in this caſe there is no truſtee, there can be 
no truſt, nor conſequently any breach of truſt, and therefore x 
court of equity may have no cognizance of ſuch a cafe, nor 
handle for relief, the matter being left purely to the common 
law. But to prevent this ineonvenience, has the remedy of 
appointing truſtees been invented, on purpoſe to difable the 
tenant for life from doing fuch injury to his ifſue, which is 
not a very old invention. Now as it was a tort in the tenant 


for life, (where there were no truſtees) to deſtroy contingent 


remainders, ſo muſt it more plainly be one in truſtees to join 
in the deſtruction of them, being contrary to their truſt, upon 
which account only is ſuch act of theirs puniſhable in a court 
of equity. 

Then as to the nemdey had the premiſſes been conveyed 
to one without notice. and for a valuable conſideration, ſuch 
purchaſer muſt have held the lands diſcharged of the truſt, 
and the ſon of the marriage who was injured by the breach of 
truſt, have taken his remedy againſt the truſtees only, who 
would have been decreed to purchaſe lands with their own 
money, equal in value to the lands ſold, and to hold them 
upon the ſame truſts and limitations as they held thoſe ſold by 
them. But even in caſe of a purchaſe, if the purchaſer had 
notice of the truſt which the truſtees were ſubject to, as an- 
nexed to their eſtate, ſuch notice would have made him liable 
to the ſame truſt; ſo if there had been a voluntary convey- 
ance made of this eſtate, tho* without notice, the voluntary 
grantee would have ſtood in the place of the grantors and 
have been liable to the truſt, in the ſame manner as the 
truſtees themſcives were : but in the preſent caſe it is much 
ſtronger ; for here was not only notice of the truſt, but 
the conveyance itſelf voluntary, and made to Sir Edward 
Manſell the plaintiff's facher {who was the tenant for lite) 
and was himſelf particeps criminis, nay one for whoſe ſake and 
intereſt all this had been donc. So that the lands conveyed 


by theſe truſtees muic wow remaiu liable to the ſame trults, as 
they 
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De Term. 8. Michaelis, 1732. 
they were when the truſtees joined in the W 


Edward Manſell. 


As to what has been mentioned from — Nep. 280. 
« that truſtees were never puniſhed in equity when they broke 
« their truſts,” that was ſaid by Mr. Pollexfen when of coun- 
ſel, E arguendo only; and it is obſervable, that ſtill this ſaying 
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admits it to be a breach of truſt, which of courſe ſeems puniſh- 


able in a court of equity. However, to outweigh this, there 
is the caſe of (a) Pye and Gorge reported in Sall. 680. which 
is of greater authority than the dium of Pollexfen as counſel ; 
it being there declared by Lord Harcourt (tho* not decreed, as 
the book ſays) that truſtees for preſerving contingent remain» 
ders are puniſhable as for a breach of truſt, if they join in a 
conveyance to deſtroy them: and for Englefield's caſe in 2 
Vern. 443. 446, where there was a deſtruction of a contin- 
gent remainder, that was determined only upon the fraud 
appearing therein; beſides, there being no truſtees, there 
could be no truſt, nor conſequently any breach thereof. 

It has been contended, that tho? in all ſettlements on mar- 
rage, or for other valuable conſideration, it would be a breach 
of truſt -in the truſtees to join in the deſtroying contingent 
remainders, yet it is otherwiſe in caſe of remainders created 
by a will, or other voluntary ſettlement; but in reality it is as 
much a breach of truſt in one caſe as in the other; it cannot 
be denied, but that if I make a voluntary conveyance in truſt 
for myſelf, and my truſtees ſell the eſtate, or convey it to 
another for any valuable conſideration, without notice, I 
have, notwithſtanding, a remedy againſt them for this breach 
of truſt ; and whether they do it by a voluntary conveyance, 
or not, is not material, for ſtill every truſtee ought- to be 
faithful to his truſt. With regard to the caſe of Ely [or Ele] 
verſus Oſborn, 2 Vern. 754. where the marriage ſettlement 
was to the uſe of the huſband for ninety-nine years, if he ſo 
long lived, remainder to truſtees during the life of the huſ- 
band to preſerve contingent remainders, remainder to the wiſe 
for her jointure, remainder to the heirs of the body of the 
huſband by the wife, remainder to the right heirs of the huſ- 
band ; which ſettlement was made by the huſband, and he 
having two ſons, joined with his wife, his eldeſt ſon, and the 
trultees, in a fine, upon which it being objected that this was 
| a breach 
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683 De Term. S. Michaelis, 1742; 


1 a breach of truſt in the truſtees, the court is ſaid to have held 
it was not; for that the firſt fon was in equity as tenant in tai} 
and he having joined with the truſtees, made it no breach of 

@) See WY 15 truſt: the (a) report of this caſe is not ſatis factory; it cannot 
2 OE — is be laid that the eideit fon, where the remainder is limited to 
differen. ly. the heirs of the body of the huſband by the wife, can, during 
the life of the huſband, have any eſtate veſted in him in equi- 

ty, more than he has at law, {for nemo eff heres viventis +;] 

Y Vol. 2. 536. and as to that of (5) Jinnington verſus Foley, where lands 
were ſettled on marriage to the huſband for ninety-nine years, 
if he ſhould fo long live, remainder to truſtees to preſerve con- 
tingent remainders, remainder to the firſt, Sc. ſons of the 
marriage in tail male ſuceeſſively, remainder to the firſt, Cc. 

fons by any other marriage in tail male; the huſband had a 

- fon, the wife died, and the ſon being about an advantageous 

match, the ſurviving truſtee apprehending himſelf to be a 

traſtee for all the ſons, would not join in a recovety without a 

decree, which was accordingly had, direCting him to join 

therein ; one reaſon of that decree was, for that this, by ma- 
king the ſon tenant for life inſtead of tenant in tail, would be 

a means of preſerving the eſtate the longer in the family; but 

Lord Macclesfield {then Chancellor) moreover obſerved, that 

the wife of Mr. Vinnington the father being dead, there could 

be no more contingent remainders within the confideration of 
the marriage ſettlement, and therefore it was reaſonable to de- 
cree the truſtee to join, But in the preſent caſe there are 
none of theſe circumſtances, no decree for the trultees to join, 


could poſſibly have been obtained here (1). 
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+ Note; This particular caſe was obſerved only by Lord Raymond. 
(1) On this ſubje& vide Baer v. to J. Nu in fee—T. C. Barnard bad 


Clapham, ante, 1 vol. gg8.—ln Zarn- 
ard v. Large, before Sir Thomas Sewell, 
Maſter of the Rolls, July the 3d 1781, 
Francis Barnard, by will deviſed free- 
hold and copy hold eſtates to T. C. Bar- 
nard for 99 years, if he ſhould fo long 
live, remainder to the defendant Large 
during the life of 7. C. Barnard, in 
truſt to preſerve contingent remainders, 
remainder to the firit and other ſons of 
T. C. Rarnard in tail male, remainder 


iſſue only one ſon, who had attained 
21 years of age, and the father and fon 
now filed a bill againſt Large the truſ- 
tee, and Mall the remainder-man, ſta- 
ting that they were deſirous of ſufter- 
ing a recovery and limiting the eſtate 
ſo as to preſerve the contingent re- 
mainders to the ſecond and other ſons 
of T. C. Barnard, and praying that 
Large the truſtee might be decreed to 
join in makiog a tenant to the _ 


> & » © -w 


=, 


De Term. 8. Michaelis, 1732. 


684 


With regard to the caſe of Pye and Gorge, (mentioned Manszrr v. 


above) where a third perſon ſettled lands on the huſband for 
ninety-nine years if he. ſhould ſo long live, remainder to 
truſtees and their heirs during the life of the huſband, to ſup- 
port contingent remainders, remainder to the firſt, &c, ſon of 
the huſband by the marriage, remainder to the right heirs of 
the huſband ; the huſband, wife, and truſtees joined in a ſale 
of the premiſſes ; after which the huſband and wife dying 
without ever having had iſſue, a remote heir brought his bill to 
de relieved againſt this conveyance as a breach of truſt, which 
bill was diſmiſſed, for that ſuch remote heir was not intended 
to be provided for by that ſettlement ; to bring that determi- 
nation to this caſe, it muſt be ſuppoſed, that if a ſon had af- 
terwards been born, the Lord Chancellor would not have de- 
clared it a breach of truſt z whereas his Lordſhip did there 
actually declare it to be a dangerous experiment for truſtees iu 
any caſe to deſtroy remainders which they were appointed by 
the ſettlement to preſerve, 


The caſe of Plat verſus Sprigg, 2 Vern. zog. where a man 
having mortgaged and incumbered his eſtate, ſettled it on 
himſelf for life, remainder to truſtees during his life, to pre- 
ſerve contingent remainders, remainder to his wife for life, 
remainder to their firſt, Sc. ſon in tail; the huſband having 
no iſſue articled to ſell to one, who brought his bill for a ſpe- 
cific execution of the articles, and to compel the truſtees to 


MaANSZLL. 
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for that purpoſe, ſubmitting to declare took as volunteers, and were all equally 


the uſes of the recovery to the ſecond 
and other ſons of T. C. Barnard, by way 
of contingent remainders as limited by 
the will, and to limit an eſtate to a 
truſtee for the purpoſe of ſupporting 
and preſerving thoſe contingent re- 
mainders—His Honor obſerved that 
with reſpect to remainders to remote 
relations in /e1tlements, where the per- 
ſons to whom they were limiced were 
not the immediate objects of the parties 
or where they ſtand in oppoſition to the 
krſt tenant in tail deſiring a reaſonable 
benefit, conſiſtent with the intentions 
of the creator of the limitations, their 
pretenſions have not been much con- 
idered but in the principal caſe all 

Vor. II. 


Oo 


to be attended to- His Honor then 
conſidered the ſeveral caſes on this ſub- 
je, and ſaid that from a view of them 
all it ſeemed, that when the eldeſt ſon 
tenant in tail 1s of age and about to 
marry, and thereby continue, inſtead of 
deftroying, the purpoſes of the ſettle- 
ment, and in ſome caſes where there 
has been particular diſtreſs under par- 
ticular circumſtances, which ought to 
have induced the truſtee to join, the 
court has interfered ; otherwiſe, not: 
that in the principal caſe, he was called 
upon to diſturb the teſtator's diſpoſition 
merely for the ſake of diſturbing it, for 
which he ſaw no reaſon, and diſmiſſed 
the bill with coſts. 

join 
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join in canveyances; and it appearing that the mortgagee 
threatened to enter, and forecloſe, and the wife of the vendor 


conſenting in court to a ſale, the truſtees thereupon were de- 
creed to join : now it is to be obſerved, Fi, that there did 
not appear in this caſe ever to have been iſſue. Secondly, 
That the mortgagee might have ſwallowed up all by his 
mortgage. And, Thirdly, that (as was done in the caſe of 
Winnington verſus Foley) the truſtees were decreed to jrin ; 
whereas no ſuch circumſtances are found in the preſent caſe : 
beſides where the huſband and wife were much in years, had 
no proſpect of iſſue, and the eſtate in debt, the courts may 
perhaps have formerly gone ſo far as to decree truſtees to join 
in a ſale, which however was going too fur; but the prineipal 
caſe appears with a quite different aſpect, the married couple 


young, the wife enſient when the truſtees joined to bar the 


remainders, and the conveyance by the truſtees made on pur- 
poſe to bar this child then fo near its birth: ſo that were there 


no precedent for relief, yet the reaſon and juſtice of the caſe 


is ſo ſtrong, that unleſs precedents could be produced in the 
very point againſt it, the act of the truſtees ought to be deemed 
a breach of truſt, and puniſhed as ſuch ; and therefore the land 
in the hands of the voluntary grantec muſt be affected with, 
and liable to, the truſt. 


Let all parties join in making ſuch an eſtate to the plaintiff, 
as he would have been entitled to under Mr. Yaughan's will, 
if theſe contingent remainders had not been deſtroyed, that is, 
an eſtate in tail male, Cc. (1). 


(1) Reg. Lib. B. 1732, fol. 76. 


De Term. 8. Michaelis, 1732. 


Edward Stanley, 


Sir John Leigh e ee of 
Francis Leigh by Bill of Re- Defendants. 
vivor, & Chriſtopher Huſley, 


HE caſe is this: Dorothy Lennard poſſeſſed of lands in 

Surrey for the reſidue of a term of 500 years, on the 29th 
of July 1729 made her will, and deviſed theſe lands to the de- 
ſendant Huſſey for the remainder of the term, in truſt to raiſe 
money by ſale or mortgage to diſcharge her debts and lega- 
cies, and after payment thereof, to permit her nephew Francis 
Leigh and his aſſigns to receive all the rents and profits of the 
premiſſes (deduCting an annuity of 100 J. per annum given to 
her mother) for ſo long of the ſaid term as he ſhould happen 
to live, and after his deceaſe to the uſe of the firſt ſon of 
Francis Leigh, and the heirs male of the body of ſuch firſt ſon, 
and in default thereof, to the ſecond and other ſons of Francis 
Leigh ſeverally, and reſpectively in order and courſe as they 
ſhould be in ſeniority of age, and priority of birth, and the ſe- 
veral heirs male of the reſpective bodies of ſuch ſon and ſons ; 
and in default of ſuch iſſue, to the uſe cf the daughter and 
daughters of Francis Leigh, and if more than one, to be divi- 
ded amongſt them ſhare and ſhare alike at their ages of 
twenty-one or marriage; and in default of daughters, or in 
caſe of their death before their age of twenty-one or marriage, 
then to the uſe and behoof of the plaintiff for the then reſidue 
of the term. The teſtatrix gave her mother an annuity of 
100/. per annum for her life, and to the plaintiff 200 J. be- 
ſides ſeveral other legacies, making Francis Leigh executor, 


Plaintiff ; 


The 1oth November 1729, the teſtatrix died, and the de- 


fendant Huſſey declining to act, Francis Leigh entered on the 
leaſehold premiſſes, and poſſeſſed other parts of the perſonal 
eſtate. The teſtatrix being indebted to the plaintiff in 500 J. 
on bond, he brought his bill for an account of the perſonal 
eſtate, and for a ſatisfaction of his debt and legacy; and after 
ſatisfaction of all the debts and legacies, that ſuch ſurplus of 
ihe leaſchold eſtate as ſhould not be ſold for that purpoſe, 

0 0 2 might 
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\ 
2 Eq. Ca. Ab, 
293- pl. 20. 
One poſſeſſed of 
a term deviſes 
it to A. for life, 
remainder to his 
firſt, &c. ſon in 
tail ſucceſſively, 
remainder to 
his daughter, 
and if A. ſhall 
have neither ſon 
nor daughter, 
then to J. 8. 
A. dies having 
never had a fon 
or daughter; the 
deviſe over to 


J. 8. is good. 
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Definition of 
perpetuity, 


trade, to which may be addcd the inconyenience and diſtreſs 
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might be ſettled according to the will, inſiſting that the limi 
tation to him of the leaſchold eſtate was a good limitation. 


Francis Leigh by his anſwer inſiſted that the limitation of 
the leaſehold eſtate to the plaintiſf was void, and that if the 
ſaid Francis Leigh ſhould die without iſſue, it would go to his 
executors. 


Upon the firſt hearing of this cauſe, 1 December 1931, 
the uſual directions were given for taking an account of the 
teſtratrix's eſtate, and of her debts and legacies, for ſake of ſo 
much of the leaſchold eſtate as ſhould be neceſſary for the 
payment of ſuch debts and legacies; and the conſideration 
how the ſurplus of the leaſehold eſtate ſhould go after the 
death of Francis Leigh without iſſue, was reſerved till after 


that contingency happened. 


The contingency has ſince happened by the death of Fran. 
cis Leigh without having had any iſſue, and the cauſe has 
been revived againſt the now defendant Sir John Leigh his ad- 
miniſtrator; and being brought again to hearing for directions 
as to the point reſerved by the former decree, the queſtion is, 
whether the limitation of the truſt of the leaſehold eſtate to 
the plaintiff by the will of Dorothy Lennard be a good, or void 
limitation ? 

I am of opinion it is a good limitation, and that the truſtee 
the defendant Huſſey ought to aſſign the reſidue of the term to 
the plaintiff, 

To make this limitation void it muſt be aſſerted, that it 
tends to a perpetuity : now in order to examine this aſſertion, 
let us ſee what is a perpetuity. A perpetuity, as it is a legal 
word or term of art, is the limiting an eſtate either of inherit- 
ance or for years, in ſuch manner as would render it unalien- 
able longer than for a life or lives in being at the ſame time, 
and ſome ſhort or reaſonable time after. I have joined eſtates 
of inheritance and for years together, becauſe the law does 


| equally abhor what is called a perpetuity in the one as in 


the other; the reaſon of which abhorrence is, the miſchief 
that would ariſe to the publick from eſtates remaining for 
ever, or for a long time unalienable or untransferrable from one 
hand to another, being a damp to induſtry, and prejudice to 


that 
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that would be brought on families whoſe eſtates are ſo fetter- 
ed: now this inconvenience and miſchief are the ſame, let 
the right or intereſt in the eſtate to be limited be what it will. 
Had this been conſtantly attended to, there would not have 
been ſuch a diſtinction in the doctrine of perpetuities between 
the limitation of a fee-fimple eſtate, and that of a term for 
years, as hath ſometimes been made. If any diſtinction was 
to be allowed, I ſhould have thought the law would rather 
or with more ſtrictneſs, have guarded againſt perpetuities in 
fee-ſimple eſtates, than in terms, ſince there might be an inde- 
finite perpetuity in an inheritance z but there can be no ſuch 
thing in a term, the expiration thereof putting an end to all 
limitations whatſoever carved out of it. 


But the blending the old notion of the infirmity or mean- 
neſs of an eſtate for years (by the common law always in the 


power of the freeholder) with the notion 'of a perpetuity, 
things diſtinct in their nature, (I conceive) begot confuſed 
ideas, and it was thought a man might not have ſo much 
power over a term for years, as over a fee-ſimple eſtate, 


This diſtinction is exploded in very ſtrong terms by the 


Lord Nottingham, in Duke of NorfolFs caſe (a), where he 
calls it, “ a diſtinction in words, and ſays, there is no real 
difference but what mankind will laugh at; ſhall not a 
« man, ſaith he, have as much power over his leaſe as 
« over his inheritance ? This were an abſurdity altogether 
« inſuperable.” Now it cannot be pretended but that the 
ſame limitations as are in the preſent caſe, which is of a term, 
would have been good if they had been of an inheritance, and 
yet that would have gone a little farther towards a perpetuity; 
for the ſons, though not in e, muſt all have taken one 
after another, and none of them could have barred the re main- 
ders but by a recovery, which requires time, and cannot be 
done in an inſtant; whereas in this caſe, the firſt ſon would, 
upon his birth, have had the whole reſidue of the term ſubject 
to the precedent intereſt veſted in him, and it could never have 
gone over to any in remainder, if he had died before his age 
of twenty-one, but his executors or adminiſtrators would have 
had it, who would have aliened or atligned it inſtantly, If 
he had lived till twenty-one, ſo might he have done. This 
is therefore farther from a perpetuity than if the like limita- 
tions had been of a fee-ſimple eſtate. 

003 Again, 
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eourſe of ſettle- 
ing terms for 
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Again, Let us ſee what is the common courſe of ſettling 
terms for years, to which great regard is to be had, and of 
which having informed myſelf, I find it uſual in marriage ſet. 
tlements to limit them thus : to truſtees for the whole term, 
in truſt to permit the huſband and wife and the ſurvivor, to 
receive the rents and profits during ſo long of the term as 
they ſhall live, and after the death of the ſurvivor to permit 
the firſt ſon of the marriage to receive the rents and profits till 
he attains twenty-one, and if he attains that age, then the 
truſtees to aſſign the reſidue of the term to him; but if ſuch 
firſt ſon dies under twenty-one, then in truſt for the ſecond and 
other ſons in like manner, and if no ſons, then in truſt for the 
daughters, or any other perſon as ſhall be agreed between the 
parties. This too is apparently going farther towards a per. 


petuity than the preſent deviſe, 


But it is objected, that the deviſor, by the limitations over 
in default of heirs male of the firſt ſon, intended a perpetuity, 
and ſuch intention of his ſhall make the farther limitations 
void. Now ſuppoſing the deviſor did intend a perpetuity, it 


would be very ſtrange, if for that reaſon only, the law ſhould 


make thoſe limitations void; for if they do not really tend to a 
perpetuity, the bounds which the law has ſet to extraordinary 
deviſes or limitations of terms for years, are not tranſgreſſed, 
nor are its rules violated ; ſo that the intention is vain and 
fruitleſs, and conſequently can or ought to have no operation 
at all. But I think it cannot be aſſirmed, that the deviſor in 
the preſent caſe had any ſuch intention: if he knew the law, 
he could not intend it : he takes notice that his only intereſt 
was a term, and the limitation of the truſt of that term to the 
firſt ſon of F. Leigh, and the heirs male of ſuch firſt ſon in 
contingency (if the contingency happened, and there was a 
ſon) would abſolutely have given his ſon the whole refidue of 
the term, ſubject to the precedent limitations ; for the words 
to the firſt fon and the heirs male of his body, do not operate as a 
limitation of the time or duration of the eſtate, but as an ab- 
ſolute diſpolition of the term, agreeable to what the Lord NM. 


tingham ſays in the Duke of Vorfelt's cafe, p. 34: and though in 


wills the law preſumes a man to be ingps concilii, and will 
eſfectuate his intention, in limiting an eſtate where he has 
expreſſed himſelf improperly ; yet will he not be preſumed 8 
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be ignorant of the legal operation of words made uſe of in one 
of the limitations, in order to defeat the other; this would be 
raiſing a preſumption, to a quite contrary purpoſe from what 
the law intends, - 


Another objeGion to the plaintiff's title is, that the limita- 
tion to him 1s poſtponed to the ſons of F. L. and to the daugh- 
ters arriving to twenty-one or marriage; and (ſay they) there 
might have been a poſthumous ſon, and if no ſon, a poſthu- 
mous daughter, or one who might not live to twenty-one or 
marriage, and ſo the contingency, on which the limitation 
to the plaintiff was to take effect, might not happen within 
the compaſs of a life. 


As to the caſe of a poſthumous child, that is a contingency 
which muſt happen within a ſhort time after the death of the 
father; and this objection was taken notice of and diſallowed 
by the Lord Goper in Higgins and Dowler, which I ſhall have 
occaſion to mention more largely by and by; beſides, a longer 
time, a year beyond a life, was allowed in the caſe of Z/yd 
and Carew, adjudged in the Houſe of Lords, Showers Caſes 
in Parliament 137. As to a daughter's arriving at twenty- 
one or marriage, that is a contingency which muſt happen 
within a reaſonable time after the death of the father, and 
indeed prevent 'the power of alienation no longer than the 
law would do if there were no ſuch contingency expreſſed, as 
it (a) has been held in this court. This objection therefore, 
that the contingency on which the plaintiff's title is to depend, 
might not happen ſtrictly within the compaſs of a life, is of 


no weight. 


Let us now ſee what authorities there are on one fide or 
the other to guide us in the preſent caſe : all thoſe then ad- 
judged which any ways concern the preſent queſtion, were 
taken notice of and thoroughly canvaſſed in the Duke of Nor- 
fell's caſe; I ſhall mention but few of them, and refer to the 


book for the reſt. 


I obſerve, that tho? the caſe of Chi/d and Bailz, which may 
be urged as an authority for the deſendant, is not only denied 
to be law by the Lord Nottingham in the Duke of Norfs/Fs caſe, 


but alſo by the Court of King's Bench, Mich. 5 W. & AM. 
004 Laub 
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[ 693 ] 


(6) or Back- 


uſe, 
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Lamb and Archer, Salk. 225 ; yet there are two others which 
the Lord Nottingham admits, and goes ſo far as to call plain 
and clear, and they are theſe : if a term be limited to a man 
for life, and after to his firſt and other ſons in tail ſucceſſively, 
and for default of ſuch iſſue, the remainder over, ſuch remain. 
der is void, tho? there never were a ſon born, for that looks 
like a perpetuity, Sir William BackhurſPs caſe: yet one ſtep 
farther, (ſays he) and that is (a) Burgiſi's caſe, where a term 
being limited to one for life, with contingent remainders to 
his ſons in tail, with remainder over to his daughters; though 
he had no ſon, yet becauſe it was foreign and diſtant to ex- 
pect a remainder after the death of a ſon to be born without 


iſſue, that having a proſpect of a perpetuity, was alſo adjudged 


to be void, 


I muſt obſerve as to the firſt of theſe caſes, which is that of 
(5) Backhurft verſus Bellingham, reported in Poll. 33. the re- 
mainder of the term held to be void was after limitations to 
a great many perſons, and to their firſt and other ſons re- 
ſpeQively, and the heirs male of their reſpectiye bodies; nor 


does it appear by Pollexfen's report, but that ſome of thoſe 


contingent limitations to the firſt and other ſons had veſted, 
or if they had not, ſtill that particular is not taken notice of: 
the ſecond indeed, (viz.) that of Burgiſs and Burgiſs, reported 
in 1 Mad. 115. 1 Chan, Ca. 229. and Poll. 40. is a full 
authority for the defendant in this caſe ; but then it is to be 
conſidered, that this was a decree of Lord Nottingham!'s 
own, and at the time when the principle laid down by him 
aſtzrwards in the Duke of Nzrfolt's caſe, of a man's having 
as much power over a term as over an inheritance, had not 


obtained, nor is it very probable that it did occur-to him; 


beſides, it is eaſy to imagine he would make large conceſſions, 
in order to leſſen the number of the reſolutions which he was 
to encounter in the Duke of Norfolt's caſe : theſe conceſſions 
too were made in the firſt argument; and any one that reads 
his ſecond argument, will find that he grows ſtronger in his 
opinion upon that point, of a man's having as much power 
over a term as over an inheritance. After all, theſe conceſ- 
ſions or reſolutions muſt be tried by the reaſon given for them, 
which is ſingly in the firſt caſe, that ſuch limitations look 
like, and in the {-;ond, that they have the proſpect of, a per- 

petuity 3 
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ity; now it is very ſtrange, that the limitation a man 
makes of his eſtate ſhould be void, becauſe it /coks lile a per- 
petuity, when ſurely the law muſt be formed on realities, and 
not upon the Jo or appearances of things; it is equally. ſtrange, 
that ſuch a limitation ſhould have a praſpect of a perpetuity, 
which it is impoſſible ſhould ever terminate in a perpetuity 3 
this I think is ſufficient to invalidate the authority of thoſe 
reſolutions, eſpecially when, they run counter to the whole 
tenor of the Lord Nettingham's reaſoning in the Duke of 
Nerfall's caſe, and ſeveral other reſolutions there cited, par- 
ticularly Wood and Saunders caſe much relied on by him, 
which I ſhall mention by and by, and alſo to a reſolution in 
point in the caſe of Higgins and Dover, reported in Salk, 156. 
2 Vern, Goo. but of which I have a farther manuſcript report. 
Now it is obſervable with regard to this laſt caſe, that though 
the two printed books difter in wording the limitations, yet 
they agree in the point reſolved by the Lord Cowper, and the 
only one argued before him, which was, that the limitations 
of the truſt of a term by a marriage ſettlement to the father 
for life, remainder to the firſt and other ſons and the heirs of 


their bodies reſpectively, remainder to the daughters, were 


good, and there happening to be no ſon, the limitation to the 
daughters would take effect, 


This was upon a demurrer to a bill brought in diſ-affirm- 
ance of the daughter's title, who was the only iſſue of the 
marriage; none of the reports ſay what became of it, but 
all agree the point was ſo reſolved ; and by ſome notes taken 
by Mr. Geld/berough the Regiſter then in court, of which 
| have a copy, it appears to have been really ſo; theſe ſay, 
that Lord Coxoper, on arguing the demurrer, declared the rea- 
ſon why a remainder after an eſtate- tail of a term is account- 
ed void, to be, becauſe an eſtate is veſted ; but at the ſame 
time declared, that if the contingency did not happen, ſo as 
the eſtate did never veſt, the remainder was good; yet he 
over- ruled the demurrer, and directed, that when the cauſe 
came on upon the merits, precedents ſhould be produced. 
By this it appears, that the opinion of the court was accord- 
ing to the reports, and that over-ruling the demurrer was 
only in order to a more ſolemn determination of the cauſe, 
and not from any doubt in the court, for the manuſcript 

report 
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_ Henry ſhould have no iſſue on the body of 41ary, then 
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report which I have ſays, Lo d Chancellor took it with (a) 
great clearneſs, that where the limitation ever veſted in the 
ſon, the remainder to the daughter is void, but if there ne. 
ver was a ſon, ſuch limitation is good, As to what is ſaid 
at the end of the caſe in Salt. that upon reading the ſettle. 
ment it appeared to be, © that in default of iſſue male of the 
« body of the huſband (that is the father) then to the daugh- 
« ters,” for which reaſon the limitation to the daughters was 
held to be void; that could be no ingredient in the judgment 
of the court ; for on arguing a demurrer, the court cannot go 
out of the pleadings ; this mult therefore be a miſlake, and 1 
ſuppoſe the bill was read, and not the deed, 


The bill to which the demurrer was put in was an amended 


bill, and was thus, as I have it from the record: 


The plaintiffs were executors of Alice Higgins, and ad- 
miniſtrators of Henry Higgins her ſon, and brought their bill 


© againſt the truſtees of the term, and the adminiſtrator of Mary 


the wife, and Elizabeth the daughter of Henry Higgins, upon 
this caſe : Alice Higgins, as adminiſtratrix of her huſband 
Henry Higgins fenior, being poſſeſied of a term of 999 years, 
in conſideration of an intended marriage between her ſon 
Henry and Mary Dowler, demiſed the premiſſes to the defend- 
ants Lowe and Doruler for 860 years, in truſt for herſelf for 
life, remainder to Henry for life, remainder to Mary the in- 
tended wife of Henry for life, remainder to the eldeſt ſon of 
the faid Henry Higgins on the body of the ſaid Mary to be 
begotten, his executors and adminiſtrators, who ſhould re- 
ceive and take the rents iſſues and profits of the premiſſes to 
hisand their own uſe during the then reſidue of the ſaid 
term; and for default of iſſue of the firſt ſon, then that al 
and every the ſons of Henry begotten on the body of Mary, 
their executors and adminiſtrators, and every of them, as 
they ſhould be in ſeniority of. age, ſhould receive and take 
the rents iſſues and profits of the premiſſes to their own 
uſe during the term; and for default of iſſue male of H 
to be begotten on the body of Mary, then that the daughters 
of Henry begotten on the body of Mary ſhould receive and 
take the rents iſſues and profits of the premiſſes for the reli- 
due of the term, equally to be divided between them; and in 


the 
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the rents iſſues and profits of the premiſſes ſhould be enjoyed 
by the executors adminiſtrators and aſſigns of Henry, The 
marriage took effect, and there was iſſue of ſuch marriage 
only a daughter Elizabeth, who ſurvived her father, and died 
inteſtate in the life-time of Mary her mother; Alice afterwards 
died, and made the plaintiffs executors of her will, and the 
plaintiffs had then got adminiſtration to Henry; after the 
death of Alice, Mary the mother enjoyed the premiſſes many 
years, and dying inteſtate, her brother the defendant Dowwler 
was her adminiſtrator. 


The plaintiffs by their bill inſiſted, that the limitation to the 
daughters, which was to ariſe in default of iſſue male of the 
marriage, and much more the other ſubſequent one to ariſe 
in default of daughters, were void both in law and equity, 
and that they neither did nor could ſubſiſt, but that upon the 
death of Henry Higgins and Mary his wife, without any ſon 
or ſons, the leaſehold eſtate did reſult back to the executors 
of Alice Higgins, from whom the term came ; therefore the 
bill prayed, that the defendants might aſſign the premiſſes to 
the plaintiffs, deliver up the writings, and account for the 
profits. On this title ſolely it was that the plaintiffs relied, 
and it is obſervable, that the bill dis-affirms any title in the 
plaintiffs as repreſentatives of Henry, by inſiſting that all the 
limitations which were to ariſe in default of iſſue of the firſt 
ſon were void, and conſequently that the implied limitation to 
Henry and his iſſue on the body of Mary was void, as well as 
thoſe to the other ſons and daughters : this was the caſe on 
which the demurrer was argued, and over-ruled in the man- 
ner I have now mentioned. The defendants afterwards put 
in an anſwer, by which it appears, that the defendant Donwler 
was adminiſtrator to Elizabeth the daughter, and that the ad- 
miniſtration to Henry, which had been granted to the plaintiſts, 
was repealed, and granted to the defendant Deuler. With 
only this variation, the cauſe came on to be heard the 3oth of 
May 1708, and, as appears by the Regiſter's book, the court 
then declared, that as the plaintiffs claimed the reſidue of the 
term only by way of a reſulting truſt, the limitation to Henry, 
his executors adminiſtrators and aſſigns, was a ſufficient diſ- 
poſition to prevent a reſulting truſt for the benefit of Alice, and 
therefore diſmiſſed the bill, 


Upon 
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Upon this ſtate of the caſe theſe obſervations ariſe, 


1//, That upon the frame of the bill the point reported, 
(viz.) whether the limitation to the daughter was a good 
limitation, came properly in queſtion. 2dly, That the plain- 
tiffs did not rely on their title as repreſentatives of Henry, for 


they had dis-affirmed it by their bill, and had reaſon to do fo, 


for though they got adminiſtration to Henry, they could not 
hold it, but it was repealed, and granted to the defendant 
Dowler. 3dly, That the point determined at the hearing was 
conſiſtent with the opinion of the court on arguing the de. 
murrer, for it adjudged the limitation to the executors ad- 
miniſtrators and aſſigns of Henry, a ſufficient diſpoſition to 
prevent a reſulting truſt, which could not be, if the limitation 


to the daughters, and all thoſe to ariſe on default of iſſue of 


the firſt ſon, as the plaintiff inſiſted, were void. 


This is therefore a full authority for the plaintiff in the pre- 
ſent caſe, and ſo I think is the caſe of Word and Saunders, Poll. 
35. and cited (but ſhortly) by Lord Nottingham in the Duke of 
Nerfelt's caſe, fo. 37. where the truſt of a long term is limit- 
ed thus: to the father for ſixty years, if he live ſo long, then 
to the mother for ſixty years, if the live ſo long, then to 
truſtees to aſſign to Job» the ſon, in caſe he ſurvived his father 
and mother, for the reſidue of the term, but if he died before 
alignment, and left a ſon, then to aſſign the whole term to his 
eldeſt ſon, and if no ſon, then to his daughter if any; andif 
John died without iſſue before aſſignment, or having iſſue, his 
iſſue died before aſſignment, then in truſt for Edward the ſon 
and the heirs of his body. John died without iſſue in the liſe- 
time of his fathei, and then the father and mother died, Ed- 


ward the ſon ſurviving ; the queſtion was, whether the limita- 


tion to Edward was good; and Edward dying, whether his 
adminiſtrator was intitled or not? The Lord Keeper Bridg- 
man, aſſiſted by Mr. Juſtice Twiſden, Mr. Juſtice Rainsford 
and Mr. Juſtice Vild, agreed in opinion, and declared, that 
the eſtate limited to n being but in nature of a contingen- 
cy, nothing ever veſted in him, and that Wood and his wile, as 
adminiſtratrix of Zdward the ſon, were well intitled to the 
truſt of the term, and decreed accordingly. Here were limi- 
tations very near to the preſent caſe, and the directions to 


truſtees to aſſign the whole term to the eldeſt fon make no 
diftercuce 3 
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Jifference z for ſo the truſtees in the preſent caſe muſt have 5 


done as I have ſhewn before, if there had been an eldeſt or any 
ſon born. But farther, in the caſe cited there was a double 
contingency precedent to the veſting the whole truſt of the 
term, (viz.) not only 7ehn's dying without ifſue before aſſign- 
ment, but if he had iſſue, the dying of ſuch iſſue before aſſign- 
ment; if he had iſſue a ſon, that ſon would not have taken at 
his birth, as the ſon of Francis Leigh would have done in the 
preſent caſe ; but if he had died before he had or could have 
taken any aſſignment of the term, and the father had died 
without any other iſſue, the truſt of the term would have gone 
to Edward : beſides, there is a dying without iſſue of Jahr 
precedent to Edward's taking, which perhaps might take in 
grandchildren as well as a ſon or daughter. This caſe was 
therefore ſtronger againſt Edward's taking, than the preſent 
againſt the plaintiffs ; but theſe contingencies being of ne- 
ceſſity to happen within the compaſs of two lives, and no con- 
tingent eſtate ever veſting, this ſolemn reſolution held the 


| Imitation to Edward to be a good limitation, 


Upon the whole matter, if I ſhould diſmiſs the plaintiff's bill 
as to the point in queſtion, it muſt be ſolely upon the autho- 
rity of the two caſes, Backhouſe verſus Bellingham, and Burgiſs 
verſus Burgiſi, ſupported by no ſolid reaſons, contradicted by 
other authorities, and contravened by the common courſe of 
ſettlements of terms for years, which I ought not to over- 
throw, or any way weaken. 


I muſt therefore remain of the ſame opinion I was, to (1) 
decree for the plaintiff, that the truſtee Chri/opher Hufſey do 
convey the reſidue of the term unſold to him. + 
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+ See the caſe of Sabberton verſus Sabberton, Mich. 1736, where on a like 
limitation over of a perſonal eſtate, a caſe was made by Lord Tallot for the 
opinion of the Judges of B. R. who certifying the limitation to be good, the 


Lord Hardwicke in Mich. 1739. decreed agreeably thereto (2). 


(1) Reg. Lib. B. 1732. fol. 293. of (2) Ca. temp. Tal. 245. et vide 
Hil. term. 1732. Higgins v. Dowler, ante 1 vol. 98. 
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Banks & al Creditors of Ro- 


g Plaintiffs ; 


1ſt, (John Sutton, Son and Heir 


3d, 


TY 


of Robert Sutton, 
Margaret Sutton, Widow 


of Robert Sutton, 


Robert Sutton, 


and 


Defendants. 


Plaintiff; 


Margaret Sutton and others, Defendants. 


Margaret Sutton, 
John Sutton & al. 


Plaintiff 


Defendants. 


HE caſe upon the queſtion reſerved at the firſt hearing, 
concerning the claim of dower by Margaret Sutton the 


plaintiff in the third cauſe, is thus: 


Rolls, that a widow ſhould be indowed of an equity of redemption, though the mortgage was 
made in fee before the marriage, upon her paying a third of the mortgage money, or keeping down 


* a third of the intereſt. 
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Peter Hanceck ſeiſed in fee of lands of 600 J. per annum, 


mortgaged the ſame in fee to the late Chief Baron Ward for 
42291. In April 1708. Hancick made his will, whereby he 
deviſed his real eſtate in fee, and his perſonal eſtate, to Sir 
IWilliam Ellis, in truſt to pay his debts and legacies, and to 
bring up and educate Robert Sutton the defendant's huſband, 
until twenty-one or marriage, and then to ſettle a moiety of 
his eſtate upon him and the heirs of his body, and the other 
moiety to Elizabeth the wife of the plaintiff Banks, and the 
heirs of her body, with croſs remainders, remainder over 
the teſtator Peter Hancock died; Sir William Ellis entered on 


the 
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the real eſtate, proved the will, poſſeſſed the perſonal eſtate, 
paid off the mortgage, and took an aſſignment of it to a truſtee 
for himſelf ; 6th April 1720. Robert Sutton attained his age of 
twenty-one, married, and lived ſome years afterwards; Sir 
William Ellis did not ſettle the moiety of this eſtate on Robert 
Suan in tail, as he was directed by the will, but received part 
of the mortgage money, by perception of profits: Robert 
Sutton died, and afterwards his widow Margaret Sutton claims 
dower, and brings her bill to redeem the mortgage, to be let 
into her dower, and be paid her arrears ſince the death of her 
huſband, offering to pay, or keep down, a third of the intereſt 
of the mortgage money remaining unſatisfied. 


The teſtator ſeems to have thought, that the mortgage 
might be paid, either by his perſonal, or by the rents of his 
real eſtate, before Robert Sutten ſhould come to twenty-one, 
and therefore directs the truſtee Sir William Ellis, to convey a 
moiety of the eſtate, (which muſt be intended the legal eſtate 
of the premiſſes) to Robert Sutton at his age of twenty-one or 
marriage. But ſuppoſing that by that time, the mortgage 
was not ſatisfied, yet plainly Robert Sutton was intitled to the 
redemption of the mortgage. 


Two. queſtions ariſe on the preſent caſe : 


1/, Whether the widow of a tenant in tail of a truſt, to 
whom the legal eſtate is by the will directed to be conveyed 
at his age of twenty-one, and who lives to that age, ſhall have 
the aid of equity to help her to her dower ? 


24ly, Whether the widow of a perſon intitled to an equity 
of redemption of a mortgage in fee, ſhall be let in to redeem, 
on a claim of dower ? 


If either of theſe queſtions are with the 5 Margaret, 
ſne is intitled to a decree, 


There has been a Hiference taken in equity by ſome, be- 
twixt a tenant by the curteſy and tenant in deer, who have 
held that the former is more to be favoured : but this is a 
groundleſs diſtinction, and not ſupported by the reſolutions of 
the court. It may be proper to conſider the nature and cir- 
cumſtances of tenancy in dower, and of tenancy by the curteſy, 
and compare them together, 

5 
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If, In 1 Inft. 33. b. Lord Coke ſays, that all kinds of 
dower were inſtituted for the ſubſiſtence of the wife during her 
life; which right of dower is not only a /egal but a moral right, 
as it was held by Sir Jahn Trevor the late Maſter of the Rolls, 
in the caſe of Lady Duuley and Lord Dudley, Preced. in Chan. 
244. 2dly, The relation of huſband and wife, as it is the 
neareſt, ſo is it the earlieſt, and therefore the wife is the pro- 
per object of the care and kindneſs of the huſband ; the huſ- 
band is bound by the law of God and man, to provide for her 
during his life, and after his death, the moral obligation is not 
at an end, but he ought to take care of her proviſion during 
her own life. This is the more reaſonable, as during the 
coverture, the wife can acquire no property of her own; if 


before her marriage ſhe had a real eſtate, this by the cover- 
ture ceaſes to be hers, and the right thereto, whilſt ſhe is 


married, veſts in the huſband ; her perſonal eſtate becomes 
his abſolutely, or at leaſt is ſubject to his controul ; ſo that 
unleſs ſhe has a real eſtate of her own (which is the caſe but 
of few) ſhe may by his death be deſtitute of the neceſſaries of 
life, unleſs provided for out of his eſtate, either by a jointure or 
dower. As to the huſband's perſonal eſtate, unleſs reſtrained by 
ſpecial cuſtom (which very rarely takes place) he may give it 
all away from her; ſo that his real eſtate (if he had any) is the 
only plank ſhe can lay hold of, to prevent her ſinking under 
her diſtreſs ; thus is the wife ſaid to have a moral right to a 
dower. The huſband on the contrary has no right to a te- 
nancy by the curte/y, but from poſitive inſtitutions or provi- 
fion of the laws ; his right does not ariſe from the relation of 
huſband and wife ; for then every huſband would have it, 
which is not ſo, nor doth the huſband want it. If it be not 
his own fault, (or at leaſt his misfortune) during the cover- 
ture he is maſter, not only of his own, but of his wife's 
eſtate; and by his induſtry and provident care may acquire 
property ſufficient, without any part of her eſtate, to maintain 
himſelf after her death; ſo that the huſband's tenancy by the 
curteſy hath no moral foundation, and is therefore properly 
ſtiled a tenancy by the curte/y of England, that is, an eſtate by 
favour of the law of England. 


Dower alſo is a legal right created by law ; which ſettles 


the quality of the eſtate out of which the wife's dower ariſes, 
and 
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ind likewiſe aſcertains the quantum thereof. The common 
law ſays, a third part is rationabilis des, and a ſpecial cuſtom 
(which is Jex loci) inlarges or abridges the common law of 
dower, and gives the whole, half, or leſs than a third. 1 Inf. 
33. . The common law like wiſe aſcertains dower, with re- 
ſpect to the nature and quality of the huſband's eſtate; it ſays, 
the wife's dower muſt come out of ſuch an eſtate as would 
deſcend to the iſſue of the huſband by that wife; and gives 
dower of the huſband's ſeiſin, though not actual, or reduced 
into poſſeſſion. It annexes privileges to dower; as not ta be 
liable to diſtreſs for the huſband's debt to the king, much leſs 
ſor any due · to the ſubject; with ſeveral other privileges. 
Again, the law fixes the age. when a woman is dowable; and 
(by the way) fixes it at ſuch a time, as by the courſe of nature 
(at leaſt in this part of the world) it ſeems impoſlible ſhe 
{hould have iſſue, or be pregnant, (via. ) at nine years old: but 
it is not ſo favourable to a tenancy by the curte/y 3; which it 
allows only in the cafe of a ſeiſin in deed; it annexes na pri- 
vileges theretoz and though the huſband may be tenaut by 
the curteſy of a common ſans number, of which the wife is 
not dowable, yet that is, becauſe of its indivilibility, in which 
ecaſe, if dower were allowed, it would be injurious to other 
perſons, and the lands doubly charged; thus the law, where 
it can juſtly do it, prefers the title of dower to that of 


turteſy. 


3aly, Dower is alſo an equitable right, and ſuch a one as is 
z ſoundation for relief in a court of equity; it ariſes from a 
contract made upon a valuable conſideration ; marriage being 
m its nature, a ci aid in its celebration, a ſacred contract; 
11d the obligation is a conſideration moving from each of the 
contracting parties'to the other; from this obligation ariſes 
an equity to the wife, in ſeveral cafes, without any previous 
greement; as,to make g good a defeCtive execution of a power, 
a CefeQive, CONVEYauice, or ſupply the defect of a ſurrender of 
8 copyhold eſtate z in all which che court relieves the wiſe, and 
makes a proviſion for her, where it is not unreaſonable or in- 
jurious with reſpect to others : Indeed in the cafe of the huſ- 
band, marriage, as it is a legal conſideration, fo is it an equi- 
table one; but then it is not carried fo far in his favour as in 

Tor; IL ” P * hers; 
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hers; and in the caſes before mentioned, this court would not 
ſupply a defective title for the huſband ; at leaſt I have not 
known it done. 


By the common law, where a huſband had an inheritable 
eſtate, it was part of the marriage contract, that the wife ſhould 
have her dower, one ſpecies of which was ad gftium eccleſie, 
Litt. Seck. 39. «© when the huſband comes to the church. 
door to be married, after aſſiance or troth plighted between 
ic the huſband and wife, he endows her,” which implies, that 
ſuch endowment is before the marriage compleatly ſolemnized; 
and though my Lord Cole ſays, ſuch dower is after the mar- 
riage ſolemnized, this is a miitake. Alſo by the Romi/b ritual 
uſed here before the reformation it appears, that all marriages 


- were celebrated ad oftium eccieſiæ; fo that it ſhould ſeem to be 


incumbent on the huſband, if he could do it, to endow his 
wife, and to ſpecify the dower upon the marriage, inſtead of 
which, the general words of endowing with all his 2wordly goods 
in the office of matrimony now in uſe, have come in; from 
whence it is to be inferred, that dower is, and time out of 
mind has been, a part of the marriage contract, when it came 
to be publickly ſolemnized, and if ſo, a right of dower ig 
founded in contract, and is therefore an equitable right, to 
which a tenant by the curteſy has no pretence. For this rea- 
ſon I cannot but wonder how it ever came to be thought, that 
a tenant by the curteſy was intitled to relief in equity more, or 
farther, than a dowreſs; and particularly, that a tenancy by 
the curteſy might be of a truſt eſtate, but not dower; which 
is no leſs than a direct oppoſition to the rule and reaſon of the 
law, allowing dower of a ſeiſin in law, but not a tenancy by 
the curteſy, becauſe the wife cannot gain an actual ſeiſin, but 
the huſband may; which reaſon holds in a truſt-eſtate, for the 
wife cannot gain or compel a truſtee to convey the Jegal eſtate 
to the huſband, but the huſband himſelf may; therefore, it 
any diſtinction is to be made, dower (one would think) ought 


to be preferred to curteſy. 


I admit the Lord Sommers deerecd, in Snell and Clay's caſe, 
2 Vern. 324. that a tenant by the curteſy ſhould have the 
benefit of a truſt-term attendant on the inheritance, and de- 
nied it to a dowreſs in thoſe of Lady Bodmin and Yandebend!, 


and Brown and Gibbs, which occaſioned ſuch a diſlinCtion to 
be 
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be advanced ; but it hath been exploded, or declared unreaſon- Banxs v. 
able, as often as mentioned ever fince, and the Lord Sommers 

himſelf, when the caſe of Snell and Clay was urged in that of 

Brown and Gibbs, as an authority for a dowreſs, it being taken 
|; for granted that there was no difference in reaſon, between 
| the caſe of dowet and that of curteſy : I ſay; Lord Sommers 
ſeems to admit there was no difference; for he avoided the 
| authority of Sue and Clay, by ſaying, that point of a tenant 
by the curteſy's having the benefit of a truſt-term, was not 
debated in that cauſe. 

But as ſuch a diſtinction has been advanced, and the boun- 
daries of relief in equity to a dowreſs are not fixed, I will en- [ 707 ] 
deavout to find out, in what particulars theſe boundaries have, 
or have not been, already eſtabliſhed ; and then ſee, whether 
things might not be reduced to ſome certainty, beginning with 
ſuch as have been ſettled, 


Firfl; A dowreſs fball nt have the benefit of a truſt-term à dowrefs ſhall 
attendant on the inheritance, againſt a (1) purchaſer ; this, ED 
after different opinions of two Chancellors ( Feferys and Som- — bn 
mers) was ſettled by the judgment of this court, and affirmed — 
by the Houſe of Lords in the caſe of Lady Bodmin and Vande- purchaſer. 
bendy, reported in the Abridg. of Cafes in Eq. 219. where the 
other books, in which it was then to be found, are referred to, 
and is ſince reported in Preced. in Chan, 65: by the name of 
Lady Radnor and Rotherham, It ſeems, that by the ſame rea- 
fon, as a dowreſs ſhall not have the benefit of a truſt-term at- 
tendant upon the inheritance againſt a purchafer of the legal 
eſtate, fo ſhe ſhall have no relief in equity againſt a purchaſer 
of the inheritance of a truſt-eftate z for in both caſes the pur- 


chaſer ought to be ſafe. 


2dly; A dowreſs all have the benefit of a truſt-term atten- 
dant on the inheritance, againſt an heir; though this was 
denied in the caſe of Prown and Gibbs, Precedents in Chan. 97: 
by the Lord Sommers, and in Wray and Williams, 151 in the 
ſame book, by the Lord Keeper right, (though contrary to 
his own opinion) he thinking himſelf bound by the judgment 
in the cafe of Lady Bodmin and Vandebendy. The ſame queſtion 


— 


(1) So, Swannct v. Lyford by ſome the name of Hill v. Adam) Reg. Lib. 


miltake reported in 2 Atk. 209, by B. 1740. fol. 327. 
Pp 2 cam: 
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came afterwards to be conſidered by the late Maſter of the 
Rolls, in the caſe of Lady Dudley verius Lord Dudley, ( Prece- 
dents in Chan. 241.) and upon great deliberation, in a ſolemn 
argument, he decreed for the dowreſs, as did the Lord Har- 
court in Higford and Hig ford, Paſche 1711, (and not in 1710, 
as is falſely printed in the Abridgment of Cafes in Equity 219.) 
and upon a bill of review brought in the caſe of (a) Wray and 
Williams, and a demurrer thereto which was argued before 
him 18 Feb. 1711, he declared his opinion for the dowreſs, 
over-ruling the demurrer ; and afterwards the defendant ſub- 
mitting, a decree was made by conſent, fixing a ſum for the 
arrears of dower, and giving her poſſeſſion ; agreeable to Lord 
Hal:'s opinion in Hard. 489, and to all the reſolutions in the 
caſe of tenant by the curteſy ; ſo that this point ſeems ſettled, 
both as to dowreſſes and tenants by the curteſy (1). 


Next I will conſider the caſe of dower of a truſt, of the 
ewhele inheritance, not againſt a purchaſer, but an heir; and 
this in two reſpects : 


1/7, In caſe of a truſt created by the hy/band himſelf ; 2dly, 
Of a truſt created by anther perſon, the anceſtor, or donor 
of an eſtate to the huſband. 


1/7, Of a truſt created by the huſband himſcif. 


The firſt caſe of this kind is Ct and Colt, ® 1 Chan, Nes. 
254. but the year and folio of the regiſter-book there ſet down 
are falſe printed; it is the 15 Car, 2 //. 794, and was a 
claim of dower of a truſt created by the huthand himſelf, as is 
the cafe of Battamly and Fairfax, Preced, in Chan, 330, and 
that of (5) Ambroſe verſus Ambre, heard in this court 1716, 


and 2farmed in the Houſe of Lords in Time 1717. Where 


therc fore the truſt of an inheritauce is created by the huſband 
hinſcli, I take it to be ſettled, that the wife ſhall net have 
dower, even againſt the heir, nor againſt a dewiſce, the caſes in 
reaſon being tae ſame, | 


Put 24%, Whether the wife ſhall have dower of a truſt of 
an inheritance created by ante pen, as againlt the heir or 


89 * * . ** * * * g ' 
deviſee, is a very different queſtion, That the wife ſliall not 
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have dower of a truſt created by the huſband, or (which is all 


one) of a purchaſe made by him, in a truſtee's name, may be 
reaſonable, ſince it may be preſumed to be done with intent 
to bar dower, and every man may do as he pleaſes with his 
own. Accordingly it has been commonly practiſed, for a pur- 
chaſer to take a conveyance in his own name and in the name 
of another perſon as truſtee, purpoſely to prevent dower. It 
is ſaid in Shawer's Parliament Caſes 7 1, that Serjeant Maynard 
made a long leafe to a ſervant, on purpoſe to prevent dower ; 
and the caſe of Bottemly and Fairfax i in the book before men- 
tioned, ſeems to go upon the act and intention of the huſband; 

the words being theſe, “ in this caſe, it was clearly agreed, 

« that if a huſband, before marriage, conveys his eſtate to 
« truſtees and their heirs, in ſuch manner as to put the legal 
« eſtate out of him, though the truſt be limited to him and 
« his heirs, yet of this truſt-eſtate the wife, after his death, 
« ſhall not be endowed, and this court hath never yet gone 


« ſo far, as to allow her dower in ſuch a caſe :” But where 


there is no conveyance to truſtees by the huſband in order to 
put the legal eſtate out of him, and the equitable intereſt 
(which in this court is taken for the whole) deſcends or comes 
to the huſband from another, who cannot be preſumed to 
have lodged the legal eſtate in truſtees to prevent dower out 
of the eſtate of a future ceſtui- que tr (perhaps one not then 
born,) this ſeems to difter in reaſon, and does fo by the au- 
thorities : I find no rcfolution againſt dower in ſuch caſc, 
but on the contrary ſome allowing that, as well as tenancy by 


the curteſy. 


The firſt is a very flrong one, determined upon great deli- 
beration, and with great perſeverance in opinion; for it 
came no leſs than {ive times before the court in one ſhape or 
another; it is very imperfectly reported in all the printed 
books, tho? beſt in the Preced. in Chan. 250, but hath not been 
thoroughly ungeritood ; I to:k it out of the regiſter's book 
which cannot deceive ; the cate was thus: Haun Robinfor, 
for a valuable conſideration, agreed to aſſure tze manor of 
Liutan, and other lands in the county of Ir, to Henry his 
eldeſt ſon in fee ; but falling into trouble for counterteiting a 
patent under the great ſeal, conveyed the eſtate to 72 his 


younger ſon in ſec, to prevent x ſorfeiture, and the younger 
* P 3 toa 
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ſon executed a declaration of truſt to the father, who 
afterwards freed from his troubles, conveys the eſtate to his 

eldeſt ſon, and dies; the eldeſt ſon dies, leaving a widow (the 
plaintiff ) and no iſſue, whereby the younger brother became 
his heir; againſt whom the plaintiff brought her writ of 
dower, and a bill in this court, to ſet aſide the conveyance 
made to the deſendant, as an impediment at law to the reco- 
very of her dower. The court thought this a caſe fit to be 
maturely conſidered, and ordered it to be tated by one coun- 
ſel on each ſide, On the 6th of May 16 53. the cauſe came 
to be heard on a caſe ſo ſtated, which was, in ſubſtance, as I 
have mentioned, and concludes thus; 


go that upon the whole matter, the caſe upon the bill, 
« anſwer, and proofs, will fall out to be, that Henry the *. 
« being cęſtui gue truſt in fee, conveyed to Henry the ſon (i, e. 
5 eldeſt ſon) and his heirs, and Henry the ſon died; now whe- 
« ther the wife of the ſon (the intereſt in law being ſtill in the 
& truſtee, that is the younger ſon) ſhall be holpen to dower 
t in equity, is the ſingle queſtion? whereupon the court is 
« of opinion, that there is good ground to ſet aſide the ſaid 
ic deed made to John the youngeſt ſon, and that the plaintiff 
« ſhould have her dower out of the ſaid manor of Binton, and 
tc other the lands conveyed to the plaintiff*s huſband and his 
« heirs, for the time to come, and to the arrears thereof from 
ce the death of her huſband :” and it was decreed accordingly, 
unleſs cauſe, the defendant then making default. On the 
13th of the ſame month (being the time appointed for that 
purpoſe) the defendant's counſel coming to ſhew cauſe, on 
hearing counſel on both ſides, it was decreed, that the deed to 
the younger | ſon ſhould be ſet aſide, as againſt the plaintiff, and 
not given in evidence at law, and that, as to the arrears of 
dower the plaintiff ſhould reſort to the court for farther direc- 
tions, after a trial at law, which being accordingly had, the 
deed was, notwithſtanding the decree, given in evidence, and 
the plaintiff nonſuited z whereupon on the gth of OFober 1654, 
ſhe applied again to the court, and prayed a commiſſion to ſet 
out her dower, that proceedings on the non-ſuit might be 
ſtayed, | that ſhe might have her coſts at law and in this court, 


and that the defendant and his attorney, who inſiſted on giving 


the deed in evidence at the trial, might ſtand committed; 


hich was onge accordingly, unleſs cauſe ſhewn to the 


contrary 
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contrary on the 28th of November following; at which time, 
upon hearing counſel on both ſides, the order of the gth of 
OAuber was made abſolute. 


I obſerve, notwithſtanding the deed to the eldeſt ſon was 
upon an agreement for a valuable conſideration, yet in all 
likelihood it was ſo worded, as to exclude giving the conſidera- 
tion in evidence; or there was ſome other objection made, 
whereby it could not prevail at law againſt the deed to the 
younger ſon, though that was voluntary; and accordingly it 
was taken for granted by the counſel on both ſides, and by 
the court, that the law was againſt the plaintiff; for which 
reaſon the was nonſuited upon the trial; and yet, notwith- 
ſtanding there was no legal ſeiſin in her huſband, ſhe had her 
dower by the aid of this court. This ſeems a great authority 
for dower out of a truſt-eſtate of inheritance, and was very 
much relied on by the late Mafter of the Rolls, in his argument 
of the caſe of Lady Dudley and Lord Dudley ; for after taking 
notice of it, he ſays, “ tho' this was much conteſted, yet 
« equity prevailed ; and though the time in which it was ad- 
« judged, may be objected, yet were + they (meaning the then 
« Commiſſioners of the Great Seal) learned men, who deliber- 
« rated well, and pronounced their decrees according to their 
« oaths, and according to juſtice and equity.” Precedents in 
Chanc, 250. This reſolution of Fletcher and Robinſon does not 
ſtand alone; for at the end of the cafe of Orway and Hudſon, 
decreed by the Lord Coxuper, 27 October 1706, 2 Vern, 585, it 
is ſaid, that the widow of a cui que truſt of a copyhold eſtate 
ought to have her widow's eſtate (i. e.) cuſtomary dower, as 
if her huthand had the legal eſtate in him; and a huſband 
ought to have a tenancy by the curteſy of a truſt, as well as 
of a legal eſtate. And as dower is more favoured in law, rea- 
ſon and equity, than curteſy, therefore every precedent for 
tenant by the curteſy of a truſt, is an authority for dower of a 
truſt, The caſe of Sweetapple and Bindon, 2 Vern. 536, is 
thus: a woman bequeathed 3004. to be laid out in land and 
ſettled to the uſe of her daughter with a remainder over; the 
daughter married the plaintiff, by whom ſhe had a child, ſhe 
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and the child died, and the money not being laid out, on a 
bill brought by the huſband, the Lord Conpey decreed the 
money to be conſidered as land, and the plaintiff to be tenant 
by the curteſy. In that of (a) Watts and Ball, cited inper- 
ſectly 2 Vern. 681, as determiacd by the Lord Cooper in 1708, 
where the inheritance was in truſtces for payment of debts, 
the ſurplus to the teſtator's two daughters equally in fee ; he 
decreed the huſband of one of the daughters to be tenant by 
the curteſy of that daughter's moiety ; and there, according to 
a full report I have of the caſe, the Lord Coxwper declared, 
that the huſband ought to be tenant by the curteſy, and the 
rather, as he thought his wife ſeiſed of a legal eſtate, and had 
reaſon to think ſo, ſhe being in poſſeſſion ; but this appears to 
be only an additional reaſon for decreeing the tenancy by 
the curteſy, ſince his Lordſhip laid down the rule generally, 
that truſts are to be governed by the ſame law, and are within 
the ſame reaſon, as legal eſtates; and if there were not the 
ſame rule of property in all courts, things would be at ſea, 
and there would be the utmott uncertainty z which general 
poſition extending to the caſe of dower, as well as tenant by 
the curteſy, may be reckoned an authority for the one, as well 
as the other, That truſts and legal eſtates are: to be governed 
by the ſame rules, is a maxim which has obtained univerſally ; 
it is ſo in the rules of deſcent, as in Gavelkind and Borough- 
Engliſh lands, there is a (%) pie fratris of a truſt, as well as 
of a legal eſtate z the like rules in limitations, and as alſo of 
barring intails of truſts, as of legal eſtates. I believe there is 
no exception cut of this general rule, nor indecd is there any 
reaſon there ſhould ; and it would be impoſſible to fix the 
boundarics, and ſhew how far, and no farther it ought to go; 
perhaps in early times, the neceſſity of keeping thereto was 
not ſeen, or thoroughly confidercd, 


Perkins {who wrote before the ſtatute of uſes) fo. (c) 69, 
ſays there ſhall he no dower of an uſe 3 but to ſhew that he 
took it a tenant by the curteſy {ſtood upon the ſame foot as a 


tenant in dower, 55. 199, (d) he ſays, that there ſhall be no 


enant by the curteſy of an uſe ; probably the other books, 
where the ſame thing is ſaid, may be taken from this authority: 
but it is to be obſerved, that this might poſſibly be ſaid with 
regard only to demand of dower at law, and not in a court ol 

equity x 
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equity z but however, if the opinion that a wife ſhould not be 
endowed of a truſt, has been in former times, taken generally, 
yet that which has for a long time prevailed is, that truſt- 
eſtates ought to have the ſame properties, and be governed by 
the ſame rules, as legal eſtates, 


As to the preamble to the ſtatute of (a) uſes, which recites, 
« that by uſes men loſt their tenancies by the curteſy, and 
« women their dowers”, there is room to think theſe words 
ought not to be taken in a general ſenſe; for the uſes com- 
plained of are ſuch as were created by fraudulent aſſurances, 
and were ſecret z but ſuppoſing all uſes, before the ſtatute, 
were thought to bar tenants by the curteſy, and dower, even 
in equity as well as law, yet it will not follow, at this time of 
day, that truſts or equitable intereſts are now to be conſidered 
as they were then, Beſides, as to authorities for dower out 
of truſt-eſtates, it is admitted that a dowreſs ſhall have the 
benefit of a truſt-term attendant upon an inheritance, and yet 
it cannot be in reaſon diſlinguiſhed, why a dowreſs ſhall not 
have the benefit of a truſt of the whole inheritance, It has 
indeed been faid, that in the one caſe the dower by law, had 
attached on the inheritance, which attracts the term; whereas 
in the other the wife has no legal right at all; but this ſeems 
to be a difference in words only ; for why ſhould her dower 
out of the inheritance give her the benefit of a truſt-term, 
when by law ſhe cannot have her dower, during the term? 
why ſhould equity aſſiſt the dowreſs in the one cafe more 
than in the other, when at law, without the aid of equity, ſhe 
cannot have title in either? why ſhould a dowreſs have the 
aid of .cquiiy to be endowed out of a truſt-term more than of 
a truſt of inlicritance? nay, after a judgment in dower, with a 
cſſet executio during the term (as it muſt be ;) if ſhe hath 
dower out of the truſt-term, ſhe has it in direct contradiction 
to the judgment upon which ſhe founds her claim, where ſhe 
comes after judgment, as the caſes generally have been; this 
is the obſervation of the Lord Sommers in the caſe of Bruun 
and Gibbs before cited, where his Lordilip ſays, that it would 
be relieving her againſt the very judgment upon which ſhe 
founds her right to relief; and yet hath obtained, and is a 


point now ſettled. 
But 
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But after all theſe reaſons and authorities, I muſt declare, 
that I would not take upon myſelf to determine, whether 3 
wife ſhould have dower out of a truſt of inheritance, where it 
is created not by the huſband, but ſome other perſon, and 
no time limited for conveying the legal eſtate z when that 
comes to be the caſe it will be time enough to do it; but 
the preſent very much differs from the common caſe of truſt. 
eſtates, in that there is a time limited for conveying the legal 
eſtate, and that time come in the life of the plaintiff's huſ- 
band ; this makes it clear for dower, upon a principle well 


whom the legal known and eſtabliſhed in this court, that where an act is to be 


eſtate is by the 
will of the donor 
vireQed to be 
con at his 
age of 21, and 
he living to that 
nee, is intitled 
to dower, 
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done by a truſtee, that is to be looked upon as done which 
ought to be done, conſequently the eſtate directed to be con, 
veyed to the plaintiff's huſband ought to be conſidered as at- 
tually conveyed to, and veſted in him; and then the plaintiff 
hath a right to dower out of it. | | 

2dly, Suppoſe the legal eſtate is not to be conſidered as con- 
veyed to the plaintiſf's huſband, by reaſon of the mortgage 
ſanding out unſatisfied during his life, yet, however, the 
huſband was undoubtedly intitled to r:deem the mortgage, 
and then the other point before mentioned is to be conſidered, 
whether the plaintiff, being the widow of a perſon intitled to 
the equity of redemption of a mortgage in fee, hath a right to 
redeem upon account of dower ? 

That a dowreſs ſhall have redemption of a mortgage for 
years is a point ſettled ; and as that was never doubted, fo 
neither has the court ever diſtinguiſhed it from the caſe of a 
mortgage in fee, The Lord Semmers, in the caſe of Brown and 
Gibbs, ſeems to admit, that a dowreſs may redeem a mort- 
gage; and gives a reaſon for it, which goes to a mortgage 
in fee as well as fer years; he ſays, “a mortgage is looked 
« upon as a perſonal contract, and the mortgagee has no in- 
te tereſt beyond his money.” In that of Hitchin and Hitchin, 
Precedents in Chan. 133. though it was a mortgage for years, 
yet the Lord Keeper Wright does not diſtinguiſh, but (ſpeak. 
ing to the counſel) ſays generally, © you do not pretend but 
« a dowreſs is to be relieved againſt a fatisfied mortgage :" 
Now the caſe of a ſatisfied or an unſatisfied mortgage dif- 
fers only in this; in the one the court gives the dowreſs 


relief abſolutely, in the other, upon terms of keeping down 2 
| y third 
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third of the intereſt, or paying a third of the principal; tho) Bants e. 


25 to the mortgagee, the dowreſs muſt pay the whole money, 

and hold over for the reſidue. The caſe of Palms and 

Danby, Precedents in Chan. 137, was a mortgage for years, 

(though not ſo reported) but the queſtion is there ſtated 
generally, whether a dowreſs had a right to redeem a mort- 

gage? and the ſame Lord Keeper declared it to be his opinion 

that ſhe had, I ſee no reaſon for a difference between a mort- 

gage in fee and for years, as to the dowrels's redeeming in a 

court of equity; the intereſt in the mortgage-money and the 

equity of redemption is the ſame, whether it be for years, 
or in fee; the mortgage in both caſes is perſonal eſtate, 
goes to the executor, and not to the heir; the equity of re- 
demption in both goes to the heir, not to the executor ; how- 
ever, there are authorities a pari, or rather a fortiori, that a 
mortgage in fee ſhall no more preclude a dowreſs, than one 
for years. In the caſe of Thorn and Thorn, 1 Fern. 182, 
183, it was twice held by the Lord Keeper North, that a 
mortgage in fee was a revocation only pro tanto, of a volun- 
tary ſettlement with power of revocation; and in that of 
Hall and Dunch, 1 Vernon 329, it was held by the then 
Maſter of the Rolls, that a mortgage in fee was a revocation 
only pro tanto, of a deviſe ; which laſt coming upon an 
appeal before the Lord Keeper Nerth, 1 Vern. 342, he af- 
firmed the decree for this reaſon (ſays Mr. Vernon) becauſe 
the intent of the mortgagor could be only to ſupply his pre- 
ſent occaſions, by borrowing money, which is pretty near the 
ſame reaſon as was given by the Lord Sommers in the caſe of 
Brown and Gibbs, and is equally applicable to mortgages in 
fee or for years; the like reaſon is given in the caſe of the 
Earl of Linco/n and Rolle, Parliament Caſes 156, where it was 
admitted by the counſel on both ſides, that a mortgage in fee 
was not a revocation of a deviſe ; ſay the counſel for the ap- 
pellant, becaufe in equity the mortgage does not make the 
eſtate another's ; and the counſel for the reſpondent, becauſe 
a mortgage is not an inheritance but a perſonal eſtate. 


Now ſurely if a deviſee who js a mere volunteer, or if a 
grantee with a power of revocation, who is a volunteer to 
the utmoſt degree, ſhall in equity be entitled to the redemption 
of a mortgage, a fertiori ſhall the Cowreſs be ſo: the law is 
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as much againſt the deviſee as againſt the dowreſs ; yet 
equity interpoſes in favour of the deviſee, a mere volunteer, 
relieving againſt a revocation by the deviſor ; and this too, 
when by making a mortgage in fee, and limiting the re- 
demption to him, and his heirs, he hath in ſome ſort declared 

his intention, that the mortgaged premiſſes ſhall go to his 
heirs, and not to the deviſee. Beſides, in caſe of a deviſe, 


any act done to put the eſtate into another plight than it was 


at the time of the deviſe, is (regularly) a revocation, though 
probably not ſo intended by the deviſor, as was held in that 
caſe of the Earl of Lincaln and Rolle; this thereſore ſeems to 
be much ſtronger againſt the interpoſition of the court than 
that of a wife, who, in reſpect to dower, 1s not a mere 
volunteer, but founds herſelf upon the marriage contract, or 
however, in the ſeveral inſtances belore mentioned, is re- 
Heved where a mere voluntcer is not; and therefore a dowreſs 
ought, a fortiori, to have the redemption of a mortgage in ſee, 
rather than a deviſee ; eſpecially if it be, as this caſe is, of a 
mortgage not made * the huſband himſelf, but by the donor 


of the eſtate. 


How far theſe reaſons, and authorities in caſe of dower 
out of an equity of redemption of a mortgage in fee, will 
weigh in that of dower out of a truſt of the inheritance 
againſt the hein, may be conſidered when that queſtion comes 


before the court. Indeed in Robinſon againſt Tong, heard 


before the late Lord Chancellor (6 Nov. 1735.) the cafe 
appeared to be the fame, d. that of a widow claiming 
dower out of an cquity of redemption on a mortgage in fee, 


not made by the huſband himſelf; which was inſiſted to be 


the ſame wich dower of a truſt of the inheritance ;z and the 
caſe of Ambroſe and Ambroſe before mentioned was cited, 
where dower of a truit-eſtate, created by the huſband him- 
ſelf, was denied ; thougl it was admitted, there might be a 
tenancy by the curteſy of it; this the Lord King thought a 
groundleſs diſtinction, but, without attending to the ditter- 
ence between a mortgage and a truſt, or obſerving, that in 
the caſe of Aubreſe and Ambraſe the truſt was created by the 
kuſbind himſelf, and in that before him, the mortgage was 
made, not by the huſband, but * his brother (of whom the 


huſband purchaſed the equity of redemption ;) he ſays, the 
beſt 
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beſt way is fare deciſis; but however, did not determine the 
point againſt the dowreſs; for by the decree it appears, that 
the eſtate and mortgage upon which the queſtion aroſe is di- 
rected to be fold, and the Maſter to enquire, whether the 
defendant the widow be dowable of any eſtate of her huſ- 
band's ; and if ſhe be, the Maſter to put a value upon her 
dower, which is to be paid out of the money ariſing by the 
ſale, preſerable to her huſband's creditors, except the mort- 
gagee, and an annuity charged on the eſtate ſubje to which 
the huſband purchaſed (1). 


I do not know, nor can find any inſtance, where a dower 
of an equity of redemption was controverted, and adjudged 
againſt the dowreſs; and as there are authorities in caſes leſs 
favourable, therefore I declare, that the plaintiff, being the 
widow of the perſon entitled to the equity of redemption of 
this mortgage in queſtion (which was a mortgage in fee) hath 
a right of redemption ; and accordingly decree her the arrears 
of her dower from the death of her huſband, ſhe allowing the 
third of the intereſt of the mortgage-money unſatisfied at that 
time, and her dower to be ſer out, if the parties differ (2). 
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(1) Reg. Lib. B. 1730. fol. 142. ney General v. Scott, Ca. temp. Talb. 
(2) However it is now ſettled that 138. Godwin v. Win/more, 2 Atk. 525. 
a wife ſhall not be endowed of a truit Burgeſs v. M beate, 1 Black. Rep. 138. 
eſtate of inheritance, or of an equity of 161, Dixon v. Sa ville, 1 Bro. Cha, 


redemption of a mortgage in fee, Chap- Rep. 326. 
lin v. Chaplin, polt, 3 vol. 229. Atter- 
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Caſe 212. William Cowper, Eſq; Couſin and Heir of 
William Cowper only Son of the late Earl 
Cowper by his firſt Wife, and eldeſt Son of 
Spencer Cowper, who was Uncle and Heir of 
the ſame William Cowper, Theodora Cowper 
Widow and Adminiſtratrix of Spencer Cow- 
per, Eſq; John Cowper and Aſhley Cowper 
his younger Sons, and Martin Madan and 
Judith his Wife the only Daughter of the 
ſaid Spencer Cowper, Plaintiffs ; 


William Earl Cowper, Son and Heir of the 
late Earl Cowper by the late Counteſs his 
Wife, Thomas Woodford ſurviving Execu- 
tor of the late Earl, Sir William Humphreys 
and Orlando Humphreys, Executors of Mary 
Booth ſurviving Executor of Robert Booth, 
Thomas Powell and William Powell Execu- 
tors of Samuel Powell a Truſtee named in 
Mr. Booth's Will, and alſo another of his 
Executors, Defendants. 


a Fe. Ca. Ab. | HIS caſe, as it is very extraordinary, fo it is of a large 


$33. pl. 3+ compaſs, and every part requiring conſideration, I mult 
— — therefore neceſſarily take up ſome time in ſtating, obſerving 

Jet: ir Joſeph and arguing upon it, for maintaining the judgment that | 
eky a 


of the Rolls, ſhall give. 


Rebert Booth a freeman of London, ſeiſed of a ſmall real, 


and poſſeſſed of a large perſonal eſtate, had one only child 
named 
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named Judith, who intermarried in her father's life-time with Cowren . 
William Cooper, eſq; afterwards Earl Cowper, and had iſſue * Co . 


by him only one ſon named William. 

On the 5th of July 1690, Mr. Broth made his will, where- 
by, after making a proviſion for his wife, in lieu of what ſhe 
might claim by the cuſtom of London, he takes notice, that 
he had before given his daughter 5000 J. upon her marriage, 
which he did not intend to be in full of her orphanage part, 
and therefore makes a farther proviſion for her in theſe words, 
« I do farther give and bequeath 4500 J. unto Mr. Samuel 


„ Pewwell, upon this ſpecial truſt and confidence, that he ſhall, 


« with all convenient ſpeed, lay out the 4500/7. in the beſt 
« manner he can, in the purchaſe of lands and tenements of 
« inheritance, to be conveyed and ſettled to him upon the 
« ſeveral uſes, intents and purpoſes herein after mentioned, 
« that is to ſay, in truſt for and to the uſe of my ſon and 
« daughter William Cowper, eſq; and Judith his wife for the 
« term of their lives, and after the deceaſe of my daughter, then 
to the child or children of her body hereafter to be begotten 
« ſhare and ſhare alike, and for want of ſuch iſſue, then to 
« my grandſon William Cowper and his heirs for ever.” He 
farther by his will charged ſome annuities upon a leaſehold 
houſe he had in St. Helen's, Londen, gave ſeveral legacies, and 
deviſed the ſmall real eſtate he had to his couſin Thomas Heird- 
ſon ſor life, with remainder over, and then gives all the reſidue 
of his eſtate, not before diſpoſed of, to his daughter, deſiring 
that what it ſhould amount to over and above the 4500/7. 
might be laid out with the 4500 J. to the ſame end, and for 
the ſame uſes, as are in that (the above recited) clauſe expreſ- 
ſed, and made the ſaid Mr. Powell, his wife Mary Both, and 
his daughter Judith Coper, his executors. 


On the 1 November 1690, Mr. Booth died, and the three 
executors joined in the probate of the will, but Mr. Cowper 
(in right of his wife) acted as executor, and poſſeſſed the per- 
ſonal eſtate. 


On the 16th of June 1692 my Lord Cowper (then William 
Coper, eſqy) executed a declaration of truſt, whereby, after 
reciting the will, and that he in right of his wife (the heir and 


reſiduary legatee of Mr. Baath) had received of Mr. Booth's 
perſonal 
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perſonal eſtate (including a mortgage then unpaid on lands in 
Ghuceterſhire) aſſets above all debts and legacies, ſufficient to 
anſwer the 4500 J. and that he had lately purchaſed an eſtate 
at Standon in Hertfordſhire for 3400 J. he declared thut eſtate 
was bought by him with the money ariſing out of Mr. PB::4's 
perſonal eſtate, and was to be taken as part of the 4590 /, 
and that he had taken a conveyance to himſelf, to the intent, 
that as ſoon as the whole purchaſe for the ſaid 4500 /. could 
be compleated, he and his heirs ſhould ſettle and convey the 


' fame according to the true intent of the will, or as near as 


might be at the time of ſuch ſettlement, and that in the mean 
time, the rents and profits ſhould be received by ſuch perſons 
reſpeCtively, as would in right and jultice be intitled thereto, 
in caſe ſuch conveyance were made, 


On the 5th of Fly 1697 my Lord Cowper executed a de- 
claration of truſt of three fifths of other lands purchaſed by 
him, wherein, taking notice that he had depoſited the former 
declaration of truſt in the hands of Mr. Powe!l, he declared 
the truſt of the three fifths of thoſe lands in the ſame manncr 
as he had declared that of the other lands, and having fold 
part of the other lands, he declared that the three fifchs of 


' thoſe lands with the lands unſold of the firſt purchaſe, did ex- 


cced the value of 4500/7. as they really did. This declaration 
was alſo depoſited with Mr. P-wwe/, and both were found 
among his papers, as appears by the anfwers of his executors, 


In 1697, or 1698, NMillium Cowper the fon died an infant 


ef tender years, and in April 1705 died Judith the mother. 


On the 6th of Member 1722 the late Earl Cooper made 


kis will, and after ſubjecting his real and perſonal eſtate to 


divers charges, and to debts and legacies, he deviſed his rca! 
eſtate to the defendant the preſent Earl for life, remainder to 
his executors, as truſtees to preſerve contingent remainders, 
remainder to the defendanc's firſt and other ſons in tail male 
ſucceſſively, and after ſeveral like remainders to Spencer C:nv- 
per his youngeſt ſon, and every other fon to be begotten, for 
life, and their firſt and every other ſon ſucceſſively in tail 
male, he limited a remainder to his brother Spencer Ucnrper 
lor life, remainder to the plaintiffs William, John and Ah. 


 E:wover and every aiter-born fon of his brother Sperrcer 


Comper 
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Ceuper for life, and to their firſt and every other ſons ſucceſ- 
fvely in tail male, with proper limitations to truſtees to pre- 
ſerve contingent remainders, remainder to the right heirs of 
the Earl. By a codicil of the ſame date with the will, he be- 
queathed the reſidue of his perſonal eſtate to his executors, in 
truſt to be laid out in the purchaſe of lands to be ſettled to the 
ſame uſes as he before had deviſed his real eſtate, and ſo as 
they, and all the lands he was then ſeiſed of, might go with 
the honour, and made his brother Spencer N and the de- 
fendant Woodford his executors. 


On tlie 10th of Offber 1723, Lord Cowper died; ſooh 
after which both the executors proved the will, and on the 16th 
of November following, they filed their bill againſt the pre- 
ſent Earl Cowwper, the late Counteſs Lady Sarah, Lady Anne 
and Spencer Cowper, (tlie lite Earl's younger children) and 
againſt Williani, John and 4/bley Coniper, three of the plaintiffs 
in this cauſe; in which my Lord's will being recited verbatim, it 
is alledged, that the plaintiffs were unwilling to meddle with 
any of the eſtate, but what was of abſolute neceſſity for the 
ſuneral and other immediate occaſions : but it being neceſſary 
to take ſome money for thoſe purpoſes, the plaintiff Spencer 
Coper, on the i 5th of Ofober 1734, in the preſetice of Mr: 
Wilford and Mt. Syidenhain (the late Earl's ſteward) took out 
of an eſcriptore in my Lord's houſe in George-ftreit 1670 J. in 
bank-bills, of the diſpoſition whereof the bill gives an ac- 
count, and that ſince, (viz.) on the 20th of the ſame October, 
the plaintiffs went to Colne- green, my Lord's houſe in the 
country, and in Mr. Sydenbam's preſence, opened a bureau of 
the teſtator's, took thereout 1877. 125. 6d. 3. which was paid 
to the Counteſs, and that all the reſt of his perſonal eſtate 
temained in the ſame plight and condition as it was at the 
Earl's death; that it being neceſſary to prove the will per 
tee, and the plaintiffs being unwilling to execute the truſts 
thereof without the direction of this court, the bill prays, 
that the defendants may ſet out their claims on the real and 
perſonal eſtates of the late Earl, that the legatees miay be paid, 
and an allowance ſettled for the maintenance of the preſent 
Earl, and my Lord's other children, that the ſurplus rents and 
profits of the whole eſtate may be diſpoſed of for the Earl's 
benefit, a receiver appointed, the plaintiffs account for the 

Yor, II. | Qq ; perſonal 
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perſonal eſtate, and be indemnified, the will and codicil proved 
and eſtabliſned, and the truſts therèof compleatly executed, 
On the 21ſt of December 1723, the Earl, then an infant, 

anſwered this bill, and inſiſted on his being heir at law, and 


intitled to the late Earl's real eſtate, in caſe the will was not 


well proved. On the 13th of March following, William, J;hn 


and Alley Cowper anſwered, and admitted the will and codicil, 
hoping the truſts ſhould be fully executed, and that the re- 


mainders limited to them would be decreed, 
On the ſame day the Earl, by his next friend, filed a croſs. 


bill againſt Mr. Spencer Gowper, and Mr. Woodford, and 
againſt his brother and ſiſters, praying that the defendants 


might ſet forth their ſeveral claims and demands of what kind 
or nature ſoever, upon the real and perſonal eſtates of the 


late Earl, and might account for them; and that if the will 
was duly executed, an execution of the truſts might be de- 


creed according thereto. Mr. Spencer Cœauper put in his an- 
ſwer the day the bill was filed, and thereby gave the ſame 
account, as by the original bill, of the taking 187 /. 127. 
6d. I out of a bureau at Celne-green on the 20th of October, 


in the preſence of Mr. Woodford and Mr. Sydenham, and that 


beſides that and 1670/. 5 f. taken out of the houſe in George- 


frireet, and ſome other particulars ſet forth in his anſwer, he 


had never received any part of the perſonal eſtate, or meddled 
therewith ; that he had cauſed an iron cheſt to be opened in 


the preſence of Mr. Weodferd, and Mr. Sydenham, in which 


were ſecurities, monies and other things, which cheſt was 
locked again with three keys, whereof each of them kept one, 
that the cheſt was depoſited with him, and remained in the 
ſame condition, ready to be delivered as the Court ſhould 
direct: that he believed there might be ſome few things in 
an eſcriptore or cheſt at Calne-green, whereof he had the key, 
but knew not the particulars, and defired it might be brought 
up and delivered as the Court ſhould direct, he not intending 
to intermeddle therewith ; that he had no farther or . 
w:ſe concerned himſelf with the perſonal eſtate, having de- 
texmined to act as little as poſſible without the direction of the 
Court; that he could not ſet out an account of the late Earl's 
real eſtate, but referred to Mr. Sydenham for that purpoſe, 
and ſaid he was very deſirous the truſts of the will ſhould be 

fully 
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fully executed, an account taken of the real and perſonal Cowrr v. 


eſtate, and the ſurplus laid out in a purchaſe, as the will 
directed, after funeral charges, debts, legacies, and all juſt 
demands thereout deducted and paid; in order to which, he 
ſet out Mr. Beooth's will, and ſtated his claims under it in 
the ſame manner as I have before mentioned, and as is done 
by the preſent bill, inſiſting that his title to the benefit of 
the truſt in Mr. Bacth's will accrued from the death of Judith 
the late Earl's firſt wife; that he believed the late Earl poſſeſſed 
the real and perſonal eſtates of Mr. Beath, and that the truſt 
had 1.0t been fully executed; and therefore he inſiſted, “ that 
« he was intitled to the real eſtate of Mr. Both undeviſed, and 
« to the ſum of 4500/. and intereſt, or to any eſtate purchaſed 
« therewith, and to an account of the ſurplus of Mr. Booth's 
« perſonal eſtate, with intereſt from the death of the ſaid 
« Tudith ; but that he conceived it might be proper by a bill 
© to be preferred by him againſt Mr. Booth's ſurviving exe- 
« cutors and other proper parties, to eſtabliſh his demand, 
« though he found it neceſſary to diſcloſe it by way of an- 
« ſwer to this bill, which was to diſcover what demands the 
« defendants had on the late Earl's eſtate ; and therefore 
« craved leave to reſerve to himſelf the liberty of proceeding 
« to eſtabliſh his demand as he ſhould be adviſed, and ſaving 
« to himſelf ſuch his demand, as far as the ſame ſhould appear 
« juſt and reaſonable, he ſubmitted to the execution of the 
« truſts of my Lord Cowper's will.“ 


Mr. Weodford likewiſe put in his anſwer, and ſaid, he came 
to Colne-green the 13th of October, the Sunday after the Earl's 
death, and with the concurrence of the Counteſs, Mr. Conuper, 
the preſent Earl, and Lady Sarah, ſettled and agreed on the 
manner and charges of the funeral, and takes no other notice 
of what paſſed there at that time ; that on the 15th of the 
fame month, he attended Mr. Spencer Coxper his co-executor 
to George-ftreet, where finding ſeveral papers, writings, letters, 
and accounts, many of which were curſorily paſſed over by 
them in the preſence of Mr. Sydenbam, ſome few principally 
concerning the teſtator perſonally, and of no concern or value 
to his eſtate, were, as he believed, taken away by Mr. Cooper, 
and in all other reſpects gave the ſame account of this tranſ- 
action in George-Areet, as is given in the original bill, and in 
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Mr. Cowper's anſwer, ſaying, that the iron cheſt was removed 
to Mr. Cowper's chambers ; that amongſt other things at the 
houſe at Oln. , my Lord had a bureau or cabinet, in 
which were (as he believed) 187/. 125. 6d. J in money, 
which being on or about the 2oth of October taken from thence, 
were delivered to Mr. Sydenham, and by him (as he believed) 
paid on accont to the Counteſs. 


The day before either of theſe anſwers put in, Mr. Spencer 
C:vper filed a bill againſt the pheſent Earl, Mr. /Yoodford, and 


the furviving executor of Mr. Both, and others, to eſtabliſh 


his demand, in which Mr. Booth's will and the two decla- 
rations of truſt are ſet out verbatim, and his demand by this 
bill is the ſame as by his anſwer. 


In May 1724, the preſent Earl was ſerved with the Lord 
Chancellor's letter, and appeared, but was never called upon 
for an anſwer; and none of the other detendants were ſerved, 
nor any other proceedings had upon this bill. In the other 
two cauſes replications were filed to all the anſwers, and on 


the 10th day of 7uly 1724, both cauſes were heard together, 


when the late Ear!'s will and codicil were declared to be well 
proved, and decreed to be performed ; to which end an ac- 
count of the perſonal, and of the rents and profits of the real 
eſtate was directed, and the Maſter to take an account of the 
teſtator's debts and legacies, whom the creditors ſhould attend 
to make out their debts ; that the ſurplus of the perſonal 
eſtate ſhould be laid out in purchaſes, according to the Earl's 
will, and the ſurplus profits of the real eſtate improved for the 
preſent Earl's benefit, 


In purſuance of this decree, on the 18th of Fannary 1726, 
the Maſter having been attended by ſolicitors ter the plain- 
tiffs and defendants, made a general report of the perſonal 
eſtate, which then ſtood in the name of the late Earl, or of lus 
executors, or which had been received by Mr. Sydenbom, who, 
before the hearing, had by order of the court been appointed 
receiver of the rents and profits of the real, and of rhe produce 
of the perſonal eſtate, in which report the leaſchold eſtate at 
St. Helen's, and the rent of it due at the Earls death, are ac- 
connted = as perſonal eſtate, as are alſo the arrears of re:!t 


of the eſtate in Hertferd/hivre, concerning vhich the truſts 
Lad 
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had been declared by the Earl, and alſo a bond and note en- 
tered into by Mr. Booth, are mentioned as outſtanding debts 
due to the Earl, and as part of his perſonal eſtate. 


On the 28th of Fuly 1727, the Maſter, having been at- 
tended by Solicitors for the plaintiffs and defendants, as alſo 
by the receiver, made another report of his having paſſed the 
receiver's accounts of the rents and profits of the real, and of 
the intereſt and produce of the perſonal eſtate from the Earl's 
death, to Michaelmas 1726; theſe accounts compriſe the rents 
of the eſtate in Ne morland, of the houſe in London, and of 
the eſtate in Hertfordſhire, and alſo the intereſt of the ſavings 
of the late Earl's eſtate which had been from time to time in- 
veſted in ſecurities for the now Earl's benefit according to the 
decree, 


On the roth of April 1728 the Maſter made anather report 
of his having paſſed the receiver's accounts till Michae/mas 
1727, and the ſucceeding accounts after Mr. Spencer Cowper's 
death were paſſed in the fame manner till the preſent Earl 
came to age. Indeed none of the reports were confirmed, nor 
is it uſual to confirm reports of receivers accounts, as all ex- 
cept the firſt are ; and as to that, though it is not confirmed 
in common form, yet the following orders obtained at the in- 
ſtance of Mr. Grwper and Mr. Wodford are (I conceive) an 
implicit confirmation of it; for on the 12th of November 1724 
an order was made on their motioa, that ſeveral ſums, partof the 
Earl's eſtate, then out upon ſecurities, and expected to be paid 
in, ſhould be placed out in South-ſea annuities in their names; 
and on the 22d of June 1727 there was an order upon their 
petition to ſell the ſtocks of which the Earls perſonal eſtate 
then conſiſted, and lay ous the monies arifing from ſuch ſale in 
purchaſes. On the 8th of March 1727, they preferred ano- 
ther petition, reciting the decree, the report of the receivers' 
accounts, and that they were defirous to improve the ſavings 
of the now Earl's eſtates, and had agreed to place out 10,000/. 
on a mortgage, which fum was to be advanced out of the 
clear produce of the real and perſonal eſtate of the Earl; that 
the receiver had, with their approbation, paid 7000 /. in part, 
and would ſoon have 3000 J. more in hand, and that the de- 
eree having only proyided for placing out the ſurplus profits of 
the real eſtate, they apprehended it neceſſary to have an or- 
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der for placing out and improving the clear produce of the 
perſonal eſtate in the ſame manner; they therefore prayed that 
the receiver might pay the 3000 J. and that the mortgage 

might be made to them in truſt for the Earl, and ſuch farther 
ſums, as from time to time ſhould be ſaved ſor the Earl out of 
the perſonal as well as real eſtates, be placed out at intereſt 
and improved for the benefit of the Earl, in their names. On 
the 13th of March 1727, this petition was heard in the pre- 
ſence of counſel for the petitioners and the Earl, when it wag 
referred to the Maſter to ſce if the ſecurity propoſed was a 
good one, and if fo, the receiver was to pay the 3oool. and 
the mortgage to be made to the petitioners in truſt for the 
Earl, and the future ſavings of the perſonal eſtate were order. 


ed to be improved for the Earl's benefit in their names. 


This order hath been thus executed, (v.) on the 17th of 
Fuly 1728 the Maſter having' been attended by ſolicitors for 
the plaintiffs and defendants, certified his approbation of the 
title and ſecurity z and on the 11th of November 1728, ap- 
proved the mortgage deeds made to the plaintiffs by the de- 
ſcription of truſtees on behalf of the Earl. The money was 
paid, and the mortgage deed executed by Mr. Moodfard only, 
aſter Mr. Cwper's death, and in purſuance of an order for that 
purpoſe, this mortgage has been aſſigned to the preſent Earl 


Cowper on his coming to age. 


During all theſe proceedings, Mr. Cowper never made one ſingle 


 flep towards proving his claim or demand, or towards coming in as 


a creditor under this decree ; but ſuffered the rents of all theſe 
eftates naw claimed, to be accounted for as my Lord Cowper's, and 
ſoon after, (vz.) on the 1oth of December 1728, died. 


The plaintiff 17//iem is his eldeſt ſon and heir, and as ſuch 


is heir at law of J/i/liam Couper, the fon of my Lord mn 


by his firſt wife. 


The plaintiff Theodora Corrper is Mr. Spencer Cooper's 
widow and adminittratrix, and the plaintiffs John and A/bley 
Comper and Judith Aadan are his younger children, who have 
brought this bill (mwtatis mutandis the fame with Mr. Spencer 
Cowper's,) to have an account of Mr. Basth's perſonal eſtate 
not invelted in purchaſes, of the rents and profits of the eſtates 


in Herifordſhire and WWeftmoreland, and of the houſe in London, 
to 
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to have a conveyance to the plaintiff Milliam Cowper of the 
eſtates in Hertfordſhire and Weftmoreland, and an aſſignment to 
him of the term in the houſe in London, 


The defendants all anſwered, but none of them are con- 
cerned in intereſt, except the defendant the prefent Earl. 


The eſtate in We/lmoreland was only a mortgage, and the 
houſe in London a leaſehold for years; they were therefore both 
part of the perſonal eſtate of Mr. Booth, and to be governed by 
his will ; the rents and profits thereof were received by my 
Lord Cowper during his life, and after his death brought into 
the receiver's accounts as part of his Lordſhip's eſtate. 


Now, as to any account of the perſonal eſtate of Mr. Both 
received by my Lord Gwper and not inveſted in purchaſes, or 
of the rents and profits of the Her:ford/bire and London eſtates 
received by his Lordſhip, or of thoſe received after his death, 
and brought into the account taken in this court purſuant to 
the decree before mentioned : I am of opinion, that the bill 
ought to be diſmiſſed ; and as to all the perſonal eſtate of Mr. 
Both, poficfied by my Lord Cowper, and no part whereof was 
poſſetied by Mr. Bath or Mr. Powell, the bill muſt be like- 
wiſe diſmiſſed, as againſt their repreſentatives, 


This will be a diſmiſſion of the whole bill as to all the 
plaintiffs, except Mr. William Caper, and even with reſpect 
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to him, as he is jointly concerned with the other plaintiffs in 


the perſonal eſtate of Mr. Spencer Cowper. 


1/, As to any account of the perſonal eſtate of Mr. Booth 
received by my Lord Cwper and not inveſted in purchaſes, or 
as to the rents and profits of the Hertforaſbire, Weſtmoreland, 
and London eſtates received by my Lord, the plaintiffs claim as 
repreſentatives and next of kin of Mr. C:xvper, and if he was 
intitled, then was he a creditor of my Lord Cvper, and ought 
to have come in upon the foot of the decree made in the 
cauſes before mentioned. 


My Lord by his will had charged all his eſtate real and per- 
ſonal with the payment of his debts, and by the decree Mr. 
Spencer Cooper, as well as his co-executor Mr. Weodferd, was 
to account for the perſonal and the rents and profits of the 
real eſtates, the creditors were to come in and prove their 


Q q4 debts, 
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debts, and the ſurplus only was to be laid out in purchaſes 
purſuant to his Lordſhip's will; Mr. Spencer Cooper therefore 
might have craved an allowance in the account of his de. 
mand; or if not, might have come in as a creditor by the ex- 
preſs proviſion of the decree, and one way or other (I con- 
ceive) he ought to have come in, for he had diſcloſed his de. 
mand by his anſwer to the croſs bill, was party to the decree, 
and to the account taken purſuant thereto; and in ſuch caſe 
I declare, I ſhall always be of opinion, that an executor or 
truſtee ought not to lie by, and put the eſtate with which he 
is intruſted to the expence of a new ſuit, to obtain ſatisfaction 
for a demand which he might have had in the courſe of the 
former proceedings; this is not acting agrecable to his truſt, 


the account is taken and perfected, he ſhall not bring a new bill for his debt 
charge, this being contrary to the truſt repoſed in him. i. _— e e 
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2dly, As to the account of the rents and profits of the eſtates 
received after the death of my Lord Cuper, and brought into 
the account before mentioned, Mr. Spencer Couper was party 
to that account and bound by it, and the plaintiffs who ſtand 
in his place, cannot avoid that bar by an original bill, no nor 
by a bill to eſtabliſh it, though he did not think fit to-proſecute 
it; ſo chat, as to this account likewiſe, there muſt be a diſ. 
miſſion, as being finally barred. 


The great queſtion then, in this caſe, concerns the Hert- 


| Hrdſbire eſtate principally, which the ſole plaintiff now remain. 


ing (Mr. William Cowper) claims, as couſin and heir of 
William Cowper the late Earl's ſon by his firſt wife. 


With regard to that, the declarations of truſt executed by 
my Lord Cwper, take notice of Mr. Beth's will, and declare 
theſe lands were purchaſed with 450c J. being money ariſing 
out of Mr. Beth's perſonal eſtate, and were to þe conveyed 
and ſettled to the uſes of Mr. Beth's will, and in the mean 
time that the rents and profits ought to be received by the 
perſons intitled as if ſuch ſettlement had been made. 'Thelc 
declarations being relative to the will of Mr. Both, it 
Mr. Spencer Cowper as uncle and heir of William Cowfer 
became intitled by or under that will, it is the ſame 
as if the truſt had been expreſsly declared for him, and 
zhen undoubtedly he had an equitable eſtate veſted in 

him 
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him which hath deſcended to the plaintiff; and ſo is his 
title. 
| Indeed it has been objected, that although Mr. Spencer 

Cowper was heir to his nephew William, yet he was not next 
of kin, and if the 4500 /. had remained in money, his Lord- 
ſhip would have had it, and after him the preſent Earl accord- 
ing to his father's will. 

But this objection is of no weight; for had the 4500 /. 
remained in ſpecie, it muſt have been conſidered as land, and 
have been governed by Mr. Boeth's will; it is impoſſible for 
the father to be heir immediately to the ſon : nay, the law ſays 
the land ſhall rather eſcheat; for which reaſon it muſt have 
deſcended to Mr. Spencer Cowper, elſe it could not have de- 
ſcended at all. 

As to the hardſhip of ſetting up this right in reſpect to the 
perſon againſt whom the ſuit was brought, I own, and cannot 
forbear declaring, that were I to conſider the matter, not as 
ſitting in judicature, but taking in all manner of conſiderations, 
fuch as honour, gratitude, private conſcience, &c, I muſt think 
this claim ſhould never have been made. The defendant is 
ſon and heir of my Lord Grouper, in conſequence of whoſe 
marriage with his firſt wife, the ſubject matter of the plain- 
tiffs', as well as his father's claim, has ariſen; their obligations 
to my Lord Cxuper laid upon them in his life-time could not 
but be very great, and his kindneſs continued to the laſt, for 
by his will, they and their iſſue are put into the intail of the 


Cowon wv 
Earl Cowras. 


Lands rannot - 


aſcend from the 
ſon to the fa- 
ther, but ſhall 
rather eſcheas 


[ 7351 


the eſtate, to go along with the honour, which by his patent is 


bmited to them; the defendant now ſuſtains that honour, and 

every one would with the whole eſtate to go along with it. 
Beſides, as my Lord Hale ſaid, in the caſe of Cllingweed 
and Pace, 1 Fent. 424. the brother of the half blood is nearer 
than the uncle, and is therefore preferred in the adminiſtra- 
tion; for the uncle on the part of the father, hath no more 
blood of the mother, than the brother of the ſecond venter, 
and he hath the immediate blood of the father, which the 
uncle hath not; the uncle is forced to go up to the grand- 
father, and meet the blood of the nephew in him, ſo that it is 
impoſſible to find out a reaſon in nature for preferring the 
uncle to the half brother. Indeed he offers a legal reaſon for 
u, which is this, (viz.) that our law agreeing with the canon 
Jaw, makes brother and brother but one degree, and uncle 
7 and 


Though the law 
will not allow 
one of the half 
blood to be heirg 
yet there is no 
ſolid reaſon for 
it, for the uncle 
is not only more 
remote, but has 
but half the - 
blood, he hav- 
ing none of the 
mother's bloods 
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— nt and nephew two degrees, and thereby the law gives 2 mediate 
deſcent to the uncle mediante patre, but the deſcent to the 
brother muſt be immediate, if at all ; and my Lord Hale holds, 
that the half blood impedes it: but now let us examine this; 
our law taking the computation of degrees of kindred from 
the canon law, (which by the way ſhortened the degrees or 
diſtance of relation, in order to increaſe the number of dif. 
penſations from the court of Rome) makes brother and brother 
but one degree ; whereas the civil law, in its computation, 
went up to the common parent or father, and down again to 
the perſona propſita, and fo made brother and brother two 

degrees, which is certainly right; for there is no conſangui- 
I 736 ] nity among collaterals, but by meeting of the blood in ſome 
common perſon or parent; but now, taking our law to be 
right, why ſhould the half blood impede the deſcent to the 
heir on the part of the father, why ſhould the blood of a dif. 
ferent mother hinder the deſcent to the heir of the father, 
eſpecially when it is conſidered, that neither of the competi- 
tors hath any of the mother's blood, as hath been obſerved ? 
Theſe ſeem conſiderations of weight; but ill, fitting in a legal 
judicature, I muſt judge of the plaintiff's claim as the law ig, 
and not as I would have it; the Court muſt judge according to 
the ſtated rules of law and equity, and if the plaintiff 's claim 
ts not barred, nothing is plainer than his title; the law, if it 
had been a legal title, would undoubtedly have caft the deſcent 
upon his father, who by the declaration of truſt had an cqui- 

Fquitableefates table title; now equitable and legal eſtates are deſcendible in 

— the ſame courſe. Uſes before the 27 H. 8. were equitable 

—— eſtates ; hut yet the common law directed their deſcents, par- 

) vide ante ticularly there was a psefſio (a) fratris of an uſe, as well as 

— 9 ofa legal inheritance, 1 G. 121. B. 4 Co. 22. which cite the 
year- book of the 5 Ed. 4. 7. b. ſo that the brother of the half. 
blood, was, in that caſe, excluded from the inheritance of an 
equitable, as well as of a legal eſtate, 


Rules of detent The Lord Cle + ſomewhere ſets a value upon the laws of 
ſo plain as that England in relation to deſcents, on account of the certainty of 
there ate very om. 

few diſputes them; but conſidering how many truſts are now a- days created 


. about chem. in lands, and how many queſtions have ariſen concerning uſes, 


% . 


+ See the preface to his ſecond report towards the end. 
; whether 
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whether executed or not, I think we ſhould have little reaſon — 


to boaſt of the certainty of our laws in the rules of defcent, if 
legal eſtates were governed by one rule, and equitable by ano- 
ther. Beſides, as my Lord Coxper thought proper to take the 
conveyance of the land in queſtion to himſelf, let us now ſup- 
poſe he had lodged the legal eſtate in another perſon, could 
the preſent Earl have had the conveyance of the inheritance 
from that truſtee ? plainly he could not; now, if the plaintiff 
as heir, and not the defendant as brother of the half blood, 
muſt, under ſuch circumſtances, have been entitled to a con- 
reyance, ſurely my Lord Coawper's veſting the legal eſtate in 
himſelf can make no alteration in the caſe. 


The next thing to be conſidered is, that ſuppoſing theſe 
objeCtions not to ſtand in the plaintiff's way, as plainly they 
do not, then the queſtion will be, whether any thing elſe is 
ſulficient to bar his demands? 


With regard to the proof of my Lord Couper's keeping his 
accounts of theſe eſtates jointly, and in the ſame manner with 
his other eſtates, of his letting leaſes of them, having them» 
meaſured and mapped, and of Mr. Spencer Guper's ſaying. 
that the late Earl had declared to him juſt before his death, 
he did not owe above 1001. and that there was not a more 
punctual and juſt man in the world than he, theſe proofs to 


me ſeem not material; for certainly my Lord Cotoper thought 


the lands in queſtion his own during his life, his enjoyment of 
them is a ſufficient evidence of that, and it does not appear 
Mr. Cowper knew of this claim when he ſaid theſe things. 


The objections made againſt the plaintiff's claim ( ſuch I 
mean as ſeem of any weight) are theſe : 


Firſt, Length of time ſince the title accrued, which was 
from the death of Lord Cs firſt wife in reverſion, if not 
in poſſeſſion. Secondly, The iraprobability of my Lord Cowper's 
ſuffering his brother's title to ſtand out, when he might have 
obtained a releaſe or conveyance of it. Thirdly, the tender, 
or ſlight manner in which the plaintiff's father mentioned his 
Claim in his anſwer to the defendant's biil, and to Mr. 
Sydenham the late Earl's ſteward a little before his death. 
Fourthly, Ilis not proſecuting his bill to make good that claim, 


| 


L 738 ] 


but on the contrary, ſuffering a procedure whereto be was 
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party to go on, and the rents of the lands in queſtion to be 

accounted for as part of the late Earl's eſtate. Fi ifthly, His 
not coming in as a creditor for the riduum of Mr. Booth per- 
fonal eſtate poſſeſſed by the late Earl, though as ſuch, he was 
invited or directed by the decree : but above all, Sixthly, his 
poſſeſſing himſelf of the late Earl's papers, writings, and books 
of account after his death, without the participation of his 
co-executor Mr, Woodford, burning and deſtroying ſuch as 
he thought fit. Theſe things moſt certainly give an unſa- 


vourable aſpect to the plaintiff's claim, however go not ſo 
far as to bar it. 


The caſe being not of an accidental loſs, or ſuppreſſion of 


a deed, two things are neceſſary for the defendants to prove, - 


 1#, That Mr. Spencer Cowper did execute ſome deed or 
writing whereby the eſtate was conveyed or releaſed to the 
Earl. 


2d/y, That ſuch deed was deftroyed or ſuppreffed by him. 


It muſt be granted, that the plaintiff's father having an 
equitable eſtate, if he is diveſted of that, it muſt be by ſome 
deed or writing ſufficient for that purpole ; 3 this is ſuppoſed 
by the defendant's s making the plaintiff's ſather's burning or 
deſtroying papers or writings a part of his defence; and 
therefore a preſumption of ſatisfaction made by my Lord 
Cowper for this claim, is not (as was faid by ſome of the de- 
fendant's counfel) of itſelf ſufficient, but there muſt have 
been fome deed or writing to convey or releaſe the eſtate, or 
that will operate as ſuch. Now it does not ſuſhciently ap- 
pear, nor can it be inferred or preſumed, that there was ſuch 
a deed or writing, or that it was deſtroyed or ſuppreſſed by 
Mr. Cuper. 

As to the firſt objection, the length of time ſince the title 
accrued, which was upon the death of my Lord Couper's wiſe, 
in reverſion, if not in poſſeſſion, Mr. Spencer Cowper in his bill 
and the plaintiffs in theirs, ſuppoſe the title commenced then 
m poſſeſſion, and demand an account accordingly ; but the 
plaintiffs, at the hearing, abridged their demands, praying an 
account only from the death of my Lord Cowper, which in 
this caſe ought to be inſerted in the decretal order, and will 
bind the plaintiffs who (particularly Mr. illiam Coneper) 

cannot 
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cannot ſay hereafter, that their father's title accrued in poſ- 
ſeſſion before the death of my Lord Cowper; but the defendants 
counſel, in order to lengthen the laches of the plaintiff's fa- 
ther, may, by way of argument, {till inſiſt, as they have hi- 
therto done, that it did accrue in poſſeſſion on the death of 
my Lord's firſt wife. The firſt limitation is to William Cu- 
per and Judith his wife for the term of their natural lives; this 
undoubtedly would carry an eſtate for both their lives, du- 
ring the life of the ſurvivor, and according to Brudenell's caſe, 
5 Rep. 9. which hath been always taken for law, unleſs the 
next words, [and after the deceaſe of Judith, then to the 
child or children] reſtraia and make them carry only an 
eſtate during the joint lives of my Lord (then Mr.) Cœuper 
and his lady; and indeed, if the latter words are not ſo taken, 
they muſt be totally rejected, and the ſubſequent limitations 
made to take place, not upon the death of Mrs. Coper, ac- 
cording to the will, but to expect till the death of both; 
whereas on the contrary, if they are fo taken, they may re- 
ceive a conſtruction, and be underſtood to veſt the remainder 
in Mrs. CGowper, upon the determination of the former eſtate 
by the death of her huſband ; and I am of opinion, that this is 
the true way of conſtruing Mr. Boeth's will, it being certain, 
that the literal and grammatical conſtruction of a limitation 
to A. and B. for the term of their lives, is for the term of 


beth their lives, for their lives being plural muſt comprehend” 


both, and join them together; whieh is the legal conſtruction 
too, where there is no particular reaſon to vary from it ; for 
ſo it is held in Auditor Curls cafe, 11 Rep. 3. 6. that an 
office granted to two pro termino 1itarum ſuarum, determiges 
by the death of one. Indeed in a limitation of lands it is 
otherwiſe; and the reaſon of the difference is this: a jointe- 
nancy of lands may be ſevered, and if it be not, the intereſt 
muſt conſequently ſurvive ; which is otherwiſe in an office ; 
and that it is ſo in lands, is not from the import of the words 


of that limitation, but from the inſtitution or operation of law; 


for if the words imported a ſurvivorſhip, it would be ſo in 
hoth caſes; beſides, upon a ſeverance of the jointenancy in 
land, the eſtate does not continue during the life of each 
donee, but determines upon the death of one for his moiety, 
and of the other ſor his, according to Dyer 67. a. and 1 Ii. 

197. 6. 
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In a will, where 


the intention is 


plain, that ought 
to control the 
legal operation 
of the words, 
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197. a. which ſhews that the eſtate does not neceflurily ſut- 
vive or continue for the whole as long as one of them lives. 
This different operation of the ſame words in the caſcs put, 
ſhews the intent of the donor, and conſequently determines 
the effects of it; ſo in our caſe, the words fubſcquene to the 
limitation, (via.) [* and after the deceaſe of my daughter to 
« the child or children, &c.”] ſhew the teſtator's intent, and 
muſt determine the effects of the limitation, eſpecially in a 
will, where the intent over-rules the legal import of the words, 
be they never ſo expreſs and determinate. 


T am ſenſible there is a diverſity of opinions among the 
learned judges of the preſent time, whether the legal opera- 
tion of words in a will, or the intent of the teſtator, ſhall 
govern ? for my part, I ſhall always contend for the inten- 
tion where it is plain, and I think the ſtrongeſt authoritics 
are on that fide ; for if the intention is ſometimes to govern 
as it is admitted it muſt, and not always give way to the legal 
conſtruCtion, and yet at other times ſhall not govern, there 
will then be no rule to judge by, nor will any lawyer know 
how to adviſe his client; a miſchief which judges ought to 


prevent, 


Thus much I have thought proper to ſay upon the queſtion, 
whether the remainder came into poſſeſhon upon the death of 
Mrs. C:wper, or not till the death of her huſband (afterwards 
Lord Cowper,) becauſe it was laboured ſo much at the bar, 
and I did not care to paſs it over ſuperficially ; but after all I 
think it not very material, If Mr. Spencer Cowper had any 
knowledge of his title before my Lord's death, it migit have 


been material, by lengthening the time of his laches, but 
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there is no proof of that; and Mr. Weedford by his anſwer 
ſays, that the 15th of October 1723, (ſive days aſter the 
Earl's death) was the firſt time Mr. Cotyper mentioned his 
demand under Mr. Bezth's will, which Mr. Wadferd favs he 
never heard of before, nor is there ground to believe that 
Mr. C:wper knew any thing of it till after my Lord's death; 
he had no reaſon to think himſelf 6oncerned in Mr. B-t4's 
eſtate, being a ſtranger to him in blood; beſides if it had 
occurred to him, that he was heir to Mr. Booth's grandſon, 


yet Mr. Beth was a citizen of Londen, had preferred his 
daughter 


daughter in marriage, his eſtate almoſt all perſonal, how then 
could Mr. Cotuper divine he would order it to be converted 
into land, and afterwards diſpoſe of it in ſuch a manner, as to 
carry it from his own heirs, and give it him ? 


As for the declarations of truſt wherein Mr. Beth's will is 
recited, how ſtiould Mr. Cowper know of chem? they were 
depoſited by my Lord Cowper with Mr. Powell the executor, 
and found after his death among his papers, as his executors 
ſay by their anſwer, which is net contradicted by proof; be- 
ſides, one of theſe declarations takes notice that the other 
was depoſited with Mr. Powell, and there being the ſame 
rcaſon to depolit the one as the other, no doubt they were 
both ſo, and in Mr. Powel/'s cuſtody at the time of his death; 
ſo that there is no reaſon to ſuppoſe Mr. Spencer Cowper knew 
any thing of his title, till aſter my Lord's death. 


But then they object the improbability of my Lord Coruper's 
fuffering his title to ſtand out when he might have obtained 
a releaſe or conveyance of it. 


As to this, I am in the dark, I mean, with reſpe& to my 
Lord's knowledge of Mr. C:auper's title; one would think, he 
had conſidered the limitations in the will, and conſequently 
to whom the eſtate would go after his death; but that his 
Lordſhip was poſitive in his opinion, upon limitations, ſo am- 
biguous, does not appear, and is the more doubtful, as in 
neither of the declarations of truſt executed by his Lordſhip, 
did he take upon him to determine, how the eſtate was to go 
by virtue of the limitations; all that he ſays is, that it ſhould 
go according to the true intent of Mr. Booth's «ill. What power 
or influence my Lord Cowper had, doth not judicially appear ; 
if he did obtain a releaſe or conveyance from Mr. Cowper, it 
mult be either before he had iſſue by his ſecond lady, or after; 
now, before my Lord had ſuch iſſue, Mr. Cowper was both heir 
to my Lord and to his ſon, and therefore my Lord, in caſe his 
ſon by his firſt marriage ſhould die without iſſue, might think 
that the eſtate would go to his brother, and that he had no 
reaſon to endeavour to prevent it, It is proved my Lord's ſon 
ded in 1697 or 1698, my Lord's firſt lady not till April 1705 
and till iſſue born of the ſecond marriage, there is no founda- 
tion to preſume there was any ſuch releaſe or conveyance, and 
after 
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after he had iſſue by his ſecond lady, he might think his bra. 
| ther would not do ſo hard a thing as to call for the legal eſtate, 


and ſeparate it from the honour, an honour mailed upon 
himſelf and his iſſue. 


Beſides there is ſome evidence, that this title was flanding 
out on my Lord's death: his Lordſhip depoſited theſe declara, 
tions of truſt with Mr. Powell, to be delivered to ſuch as 
ſhould have a right to the eſtate, and if he had got in his bro. 
ther's title, moſt probably he would have called for the de: 
clarations, and not have left them in the hands of Mr. Beet}; $ 
executor, when he himſelf was ſole owner of the eſt: te. 


34 Oßject. The ſlight and tender manner in which the 
plaintiff 's father (Mr. Spencer Coruper) mentioned his claim in 
his anſwer to the defendant's bill, and to Mr. Sydenham the 
late Earl's ſteward, a little before his death; 


Mr. Super in his anfwer fays, * he is defirous the truſts of 
« the late Earl's will ſhould be executed, and inſiſts upon 
« his title to the benefit of the truſts therein contained, but 
Nys, he conceives it might be proper by a bill to eſtabliſh 
his demand, though he found it neceſſary to diſcloſe it by 
« way of anſwer to that bill, and prays to referve to him- 
« ſelf the liberty of eſtabliſhing his demand, as he ſhould be 
« adviſed, and ſaving it to himfelf, ſo far as the fame ſhould 
ic appear juſt and reaſonable, he ſubniits to the execution of 
& the truſt of my Lord Coper's will.” 


Mr. Sydenham examined for the defendant ſays, * that a 
« little before Mr. Cubes death, he took occaſion to men- 
« tion this demand of his upon the Earl's eſtate, and told him, 
« he hoped he would make an end of it in the caſieſt manner 
« he could, upon which he ſeemed to make very flight of it, 
« and faid, there was a ſmall piece of meadow near his canal 
© in a field called Clunt-feld, which lay convenient for him, 
« and if the preſent Earl would let him have this field, ha 
« ſhould make other matters extremely eaſy.” 


It ſeems plain, Mr. Spencer Cowper's anſwer to the bill ex- 
preſſes a backwardnefs in ſetting up this title, and a tender- 
neſs in making the claim, and by what he faid to Mr, Syden- 
ham, he lighted and made little account of it (which 
claimants are not apt to do) yet there is ſomething par- 


ticular in this caſe, which takes away the force of the ob- 
1 jeclion 3 
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jection; for though the title upon which this claim is founded, ag vn 
be clear and plain to thoſe that underſtand the law and com- 
mon rules of equity, yet in the common opinion of mankind, 
it would be thought in itſelf, and in the circumſtances at- 
tending it, very Hard and unreaſonable, and the ſetting it up 
ſeverely cenſured ; beſides, it appears by Mr. Sydenham's depo- 
ſition, that this claim was not ſet up in order to carry things [ 745 J 
to the utmoſt extent, but to obtain ſome acknowledgment for 
a releaſe of. the demand, and indeed it was like to have had 
that effect; for Mr. Sydenham ſays farther in his depoſition, 
that the defendant, after he came to age, and before the filing 
of the preſent bill, offered the now plaintiff to comply with 
the propoſal his father had made, and to convey the field, 
upon having a releaſe, 


The fourth objeCtion is that of Mr. Spencer Cooper's not 
proſecuting his bill brought ro make good his claim, but on 
the contrary ſuffering the proceedings I have mentioned, and 
the rents of the lands claimed by him to be accounted for as 
part of the late Earl's eſtate. 


And fo far as that proceeding extends, it has proved a bar; 
but farther than that it cannot be carried, for it cannot ope- 
rate as a bar to the realty, or as an extinguiſhment of the right 
to the land, | 


It is objeQed, that if Mr. Spencer Coxuper had thought his 
claim to the land had ſubſiſted, he would not have ſuffered a 
bar to an account of the rents and profits to have run upon 
him, 


To this it may be anſwered, that poſſibly Mr. C:wper might 
think the pendency of his bill to eſtabliſh his claum, would 
prevent that bar; but if he did not think ſo, yet he might be 
willing to ſuffer himſelf to be barred as to the meſne profits, 
or might intend no more by ſetting up his claim, than to 
obtain ſome acknowledgment for the releaſe of it, eſpecially 
as he muſt know that the ſetting it up would appear hard, and 
could not eſcape cenſure ; which ſeems alſo an anſwer to the next 
objection to the plaintiff's claim, Mr. Spencer Cowper's not 
coming in as a creditor for the refduum of Mr. Boath's per- 
ſonal eſtate poſſeſſed by the late Earl, though he was, as ſuch, 
invited and directed by the decree. Beſides, he might not 
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think it proper, or worth his while to enter into ſo ſtale an 
account, as that of Mr. Booth's eſtate who died almoſt forty 


years before. 


And now we come to the laſt objection (and which is the 


ſtrongeſt) viz. Mr. Spencer Cowper's poſſeſſing himſelf of the 
late Earl's papers and books of account, after his death, with- 


out the participation of Mr. Woodford his co-executor, burn. 


ing and deſtroying ſuch of them as he thought fit. 


This is a fact of ſuch a nature, that every circumſtance re- 
lating to it ought to be thoroughly weighed, in order to ſee 
whether there be any foundation in precedent, reaſon or juſ- 
tice for the preſumptions which the defendant's counſel 


would build upon it, and this, not merely with regard to tlie 
preſent cauſe, but as it concerns property in general, and pub- 


lick juſtice, 


The evidence of Mr. Cowper's poſſeſſing himſelf of all the 
Earl's papers, thoſe at Colne-green his houſe in the country, 
and thoſe at his houſe in town in George-freet, is very plain; 
the ſum or ſubſtance of it is this: 1/, as to the papers and 
books of account in the country, notwithſtanding there is ſome 
variety in the evidence as to the circumſtantial part, yet it 
plainly appears, that on the 1oth of Oober 1723, (the day my 
Lord died) Mr. Spencer Cowper was in the houſe at Colne-green, 
and none being preſent but Mr. Sydenham, he opened a bureau, 
took out papers, cancelled ſome, and afterwards the ſame day 
Mr. Sydenham found him alone with a greater quantity of pa- 
pers and writings lying before him on the floor, torn and can- 
celled, which he told Mr. Sydenham, he intended to put 
'« out of the way, and would look over all the Earl's papers, 
tc to preſerve ſuch as he thought proper, and deſtroy the reſt,” 
On the 13th of Odder Mr. I//zdford, by his appointment, 
was come down to Clne-grren, and before he came, Mr. Cu- 
per ordered one of my Lord's ſervants to carry down a large 


' baſket of papers and writings into the kitchen to be burnt, 


and accordingly they were burnt in the kitchen-fire, in the 
preſence of ſeveral of the common ſervants, one of which 
ſays, he ſaw on the top of the baſket two books covered 
tc with white vellum or parchment, ſuch as my Lord uſed to 


« keep his accounts in.“ 
2dly, 
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Aal, As to the papers or writings in town, it appears, that 
on the 15th of the ſame month, Mr, Cowper, Mr. Woodford, 
and Mr. Sydenham, came to my Lord's houſe in George-ftreet, 
and in a cloſet below ſtairs there was a bureau, which by a 
key Mr. Coroper had in his pocket, was opened, and in it were 
ſeveral writings and papers, ſome of which Mr. Cowper only 
looked over, and took away with him, ſaying, they concerned 
the Earl perſonally, and not his eſtate, and locked up the cloſet 
keeping the key, and that they all went up and opened an iron 
cheſt, put in ſome jewels and curioſities which they had found 
below, and took out ſome bank-bills, which were delivered to 
Mr. Sydenham, and then three locks were put upon the cheſt 
and each had a key; a day or two after this, Mr. Coruper told 
Mr. Sydenham, he would have all the Earl's papers and writ- 
ings in town brought to his chambers, that he might peruſe 

them, and put out of the way ſuch as were not proper to be 

kept, and accordingly, without Mr. Hadford's knowledge, 

he ſent the key of the cloſet to Mr. Sydenham, who cauſed the 
papers to be taken out of the bureau and put in boxes, which 

boxes together with the iron cheſt, were ſent to Mr. Coopers 
chambers, who ſeveral times after mentioned to Mr. Syden- 
ham, that he had looked into the late Earl's papers, and de- 
{troyed ſuch as were not fit to be ſeen. It appears, likewiſe, 

that applications were made to Mr, Cooper, on behalf of the 

Counteſs, deſiring that ſhe or ſome perſon for her might be 

preſent at the opening of the Earl's papers, which he declined, 

ſaying, that they were private papers not fit to be ſeen. 


Upon this evidence and the known maxim omnia præſumun- 
tur in odium ſpoliatoris, the defendants' counſel would have 
two preſumptions to ariſe, Fin, That Mr. Spencer Cowper 
had executed ſome deed or writing to the late Earl, whereby 
his title to the lands in queſtion was conveyed or releaſed 
and 2dly, That ſuch deed or writing was by him burnt or de- 
ſtroyed. | | 
Nov, before I conſider the evidence, I muſt premiſe, that 
this is going farther than any court, either of law or equity, 
has gone in any caſe of ſuppreſſing or deſtroying evidence, 
that I know of. In that of the King (a) and the Counteſs of 
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(a) See this caſe ſtated with ſome others of the like nature in the caſe of 


Dalſſen and Coat/worth, vol. 1. 732. 
Rr2 


— 


Arundel, 


ESA 
— 
. 
* 


_- 5 


ne _— * * = 
+ 4 44 Ho Soo ACS EGS + 3 44. 
p = . * 
* 


S 


— 


— 


7 8 


pa 
— 


— 


7 
ay * 
55 » 


"x: 1 
3 = — . 
- q . > 
= - 
4 * 
— T.-C 


748 


Cowyra v. 
Earl Cowrasn. 


(a) Lord Elleſ- 
mere, 


[ *749 ] 


De Term. S. Michaelis, 1734. 


Arundel, Hob. tog, my Lord Hobart ſays, the ſuit (that is the 
bill) affirmed the King's title to be by the attainder of Franci; 
Dacres, who (the bill ſaid) was ſciſed of an eſtate- tail: but 
the deeds whereby the eftate was come to him were not ex- 
tant, but very vehemently ſuſpected to have been ſuppreſſed 
and with-holden by ſome under whom the defendants claimed; 
and therefore the decree ran, * that the King and his heirs, 
te and the Lord Hundſen his farmer, ſhould hold and enjoy 
e the lands, until the defendants ſhould produce the deeds, 
« and the Court thereupon take farther confideration and 
« order.” This was a very ſolemn reſolution, and with 
the greateſt deliberation, for the * then (a) Lord Chancellor 
was aſſiſted with the two Chief Juſtices and the Miſer of the 
Rolls. By the printed report the deeds are /upp/ed, but not 
ſaid to be proved; I have had the regiſter's book ſcarched, 
the decree is entered Trinity 14 Fac. 1. lib. B. Fl. 1095. b. 
and drawn up thus: « that the King, his heirs and his farmer, 
« ſhould hold and enjoy until the defendant produced the 
ce deeds therein particularly mentioned and proved once to 
% have been extant and duly executed.“ Here we fee the 
exiſtence of the deeds was fundamental to the decree, und 
the proof of them fully and expreſsly afferted by the court in 
framing tlie decree; in the caſe of Garigſde and Natel, 
1 Chan. Caſes 292, the deed burnt or cancelied was proved; 
in that of Hunt and Matthews, 1 Vern. 408, the deed ſup- 
preſſed was proved; and in that of Hardeur and Beresford (not 
rightly reported 1 ern. 452.) in the regiſter's book of 
Paſche 1687, page 491, there is this entry: “ the Lord Chan- 
e cellor, on reading and examining witneſſes wiva wee, de- 
« clared that the papers (there called J/ynne's accounts) 
« yere, thro' the careleſſneſs of the defendant, imbezilled, and 
te therefore confirmed the Maſter's report, which had not 
© made the defendant any allowance for diet, &c. by rcaſon of 
« ſuch imbezilment ;” here the proofs of the imbezilment of 
the papers prove there were ſuch papers. The caſe of the 
Counteſs of Plymeuth and Bladen, reported 2 Vern. 32, appears 
by the regiſter's books to be thus: the defendant was the 
phintiff's ſteward, and the bill was brought for an account; 
the defendant pleaded, that the plaintiff had impriſoned him, 
and upon promiſe of his liberty had got a trunk, in which were 
3 all 
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all his vouchers, inſiſting that though he kept the key, yet it 
was eaſy to be opened, and that it was to be preſumed it had 
been ſo, and was impoſſible for him to prove what the plain- 
tiff had taken out, or to account without his vouchers ; this 
plea was argued and ordered to ſtand for an anſwer; after- 
wards, by an interlocutory order, the trunk was directed to be 
delivered to the uſher of the court; and upon hearing of the 
cauſe, the then Lords Commiſſioners decreed the defendant to 
account, and ordered the trunk to be brought before the 
Maſter, who was to open it in the preſence of both parties, 
and they to have copies of the papers found in it, as they 
ſhould think fit: in this cafe the Court would not preſume 
material papers, or even a ſuppreſſion of any ſuch, though it 
ſhould ſeem that the trunk was got by the plaintiff in a very 
unwarrantable manner, and only took the beſt eare they 
could that the papers, whatever they were, ſhould be pro- 
duced. ; | 


There have been no caſes at law, and theſe are all the mate- 
rial ones that I have heard cited in equity; but though there 
may have been others, the names of which I cannot at pre- 
ſent recollect, yet do I not remember or believe, there has 
been any one, where there was not ſome proof made of the 
exiſtence of the decd or writing ſuppoſed to be ſuppreſſed or 
deſtroyed. (1) 


Now I ſhall conſider the manner and circumſtances of Mr, 
Cubes poſſeſſing himſelf of and burning and deſtroying theſe 
papers, writings, or books of accounts, in order to ſee, whether 
they afford any ſuſſicient preſumption, that there was ſuch a 
deed or writing, and that Mr. G:wper, did burn or deſtroy it. 


As to the tranſaction at the late Earl's houſe in the country, 
Mr. Sydenham was preſent when Mr. Cooper firſt opened the 
bureau, took out papers and cancelled ſome of them ; and af- 
terwards Mr, Sydenham was admitted into the room, when 
Mr. Cowper had a greater quantity of papers lying by him, 
torn and cancelled, which he frankly told Mr. Sydenham he 
intended to put out of the way, and would look over all tho 
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Ear!'s papers, preſerve ſuch as he thought proper, and deſtroy 
the reſt ; this was on the 1oth of October; on the 13th, be- 
fore Mr. Woodferd came down, he ordered one of my Lord's 
ſervants to carry down a large baſket, full of paper writings, 
and hooks of account, into the kitchen to be burnt, and ac. 
cordingly they were burnt (Mr. Sydenham ſays by Mr, Gper 
himſelf) in a very public manner in the kitchen-fire, and in 
the preſence of ſeveral of the common ſervants, which is to 


be preſumed was not kept ſecret from my Lady Couper, for 


Mr. Coper refuſed to let any perſon for her be preſent at the 
opening of the Earl's papers, (though ſhe deſired it) ſaying, 
they were private papers not fit to be ſeen, which was avow- 
ing to her his deſign to deſtroy ſome papers, or at leaſt to con- 


ceal them. | | 


But then it is aſked, how came Mr. Cowper to open the 
late Earl's bureau in the country, ſearch his papers, cancel 
and burn ſuch as he thought fit, without the knowlege or 
participation of Mr. IF oodford, and this too, before the coming 
of Mr. Moodford, who was to come there by his appointment? 


Now although each executor, having the whole office in 
him, hath authority to do what Mr. Cowper did, yet I think 
he ought to have ſtayed for Mr. Moodferd the other executor ; 
but then it doth not appear that Mr. Woodford when he came, 
took upon him to act in any manner, or ſo much as to enquire 
concerning the late Earl's papers or books of account, or any 
of his aſtairs; and indeed he might reaſonably think Mr. Cu- 
per, whom he found in the houſe, had taken ſome care or otlier 
about my Lord's affairs; probably he might think Mr. Cowper 
being my Lord's brother, and one who had no intereſt in his 
Lordſhip's eſtate (that he knew of at that time) was more 
proper than himſelf to look into bureaus or cabinets, and in- 
ſpect papers; and it appears he did think ſo, for when they 
both came to my Lord's houſe in town with Mr. Sydenham, 
Mr. Cper brought with him the key of the bureau there, in 
which were ſeveral writings and papers, ſome of which Mr. 
Caper only looked over and took away with him, ſaying they 
concerned the late Earl perſonally, and not his eſtate ; and as 
Mr, C:2vper had the key of the bureau with him, ſo Mr. Wood - 


rd let him lock up the cloſet where the bureau was, and 
carry 
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carry away the key, which was putting it into his ſole power 
to look over all the reſt of the papers and writings, and dif- 

ſe of them as he had already done of ſome others in Mr, 
Wedford's preſence ; this accounts for Mr, Cowper's doing 
what he did in relation to the other papers or books of ac- 
counts at Colne- green, without the knowledge or participation 
of Mr. Wodford; beſides, either Mr. Coxper found the deed 
or writing ſuppoſed by the defendants' counſel, at my Lord's 
houſe in town, or in the country ; if at his houſe in town, 
the ſearching of his papers and writings there by Mr. Cowper, 
having a power over them, was in ſome ſort by Mr. Weedford's 
conſent ; and if in the country that was done before, and it 
cannot be imagined, if Mr. Coroper had in his power what 
he wanted there, he would then have burnt or deſtroyed ſo 
many papers or writings in ſo publick a manner, and after all 
this, have poſſeſſed himſelf of papers and writings in town 
with the privity of Mr. W/odford, have ordered Mr. Sydenham 
to ſend them to his chambers, and ſeveral times after have 
told Mr, Sydenham he had been looking into them, and de- 
ſtroyed ſuch as were not fit to be ſeen, Again, if Mr. Cu- 
per had executed ſuch a deed of releaſe and had intended to 
to ſyppreſs or deſtroy it, he would have taken a ſecret and 
clandeſtine way for that purpoſe, as the ſuppreſſion of deeds 
does in its nature ſuppoſe, and not have burnt papers and 
writings at ſeveral times in an open public manner. 


For my part I do declare, that had there been the leaſt 
poſitive proof of a releaſe from Mr. Cowper, I would have 
totally diſmiſſed the bill; but when ſuch releaſe or conveyance 


is only ſuppoſed or inferred from appearances, out of which 
that ſuppoſition does not neceſſarily or even naturally ariſe, 
and when my Lord Cowper's leaving the declaration of truſt in 
the hands of Mr, Powell does encounter it, I cannot but think 
this title is ſubſiſting. 

Upon the whole matter, my opinion is, this title ſhould not 
have been fet up, but now it is ſo, it appears a plain and a ſuh- 
li ting one, 


The law is clear, and courts of equity ought to follow it in 
their judgments concerning titles to equitable eſtates z other- 
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De Term, 8. Michaelis, 1734. 


wiſe great uncertainty and confuſion would enſue; and tho- 
proceedings in equity are ſaid to be ſecundum diſcretionem boni 
viri, yet when it is aſked, vir bonus eff quis ? the anſwer is, 
gui conſulta patrum qui leges jurag; ſervat ; and as it is ſaid in 
Root's caſe, 5 Rep. 99. ö. that diſcretion is a ſcience, not to 
act arbitrarily according to men's wills and private affections: 
ſo the diſcretion which is executed here, is to be governed by 
the rules of law and equity, which are not to oppoſe, but each, 
in its turn, to be ſubſervient to the other; this diſcretion, in 


| ſome caſes, follows the law implicitly, in others, aſſiſts it, 


and advances the remedy; in others again, it relieves againſt 
the abuſe, or allays the rigour of it; but in no caſe does it 
contradict or over-turn the grounds or principles thereof, 33 
has been ſometimes 1gnorantly imputed to this court. I hat is 


a diſcretionary power, which neither this nor any other court, 


not even the higheſt, acting in a judicial capacity, is by the 


conſtitution intruſted with. 


It is farther to be obſerved, that the legal intereſt of theſ: 
lands paſſed by my Lord Cowper's will, and the defendant the 
preſent Earl has an eſtate for life only therein, with a rc- 
verſion in fee, after ſeveral intermediate remainders, ſome con- 
tingent, others veſted, and conſequently the plaintiff can have 
a conveyance only of ſuch an eſtate as my Lord has ; the coun- 
ſel make no objection for want of my Lord's brother being a 
party, who has the next remainder, and is not before the court, 
thereſore I will take no notice of him; but the defendant muſt 
convey ſuch eſtate and intereſt as he has in the Hertfordſbire 
lands, and account for the profits. As to the time, or to 
what period this account is to go back, the court has very 
reaſonably taken a latitude, determining upon the circumſtan- 
ces of the caſe; and ſince the plaintiff's demand is fri#: zuriz, 
he ought therefore to have ſtrict legal meaſure meted to him. 
The plaintiff's father filed his bill not long after the late Earl's 
death, and if he had proceeded on that bill, might have had an 
account of the profits from that time, in the ſame manner as, 
in caſe of a legal title, he would have had from the time of 
his entry ; but afterwards, he was fo far from inſiſting upon 
a right to the profits from thence, or upon the benefit of his 
claim by that bill, as to ſuffer a proceeding whereto he was 


party, 
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party, to be had in diſaffirmance of it; and therefore the r 
plaintiff's right muſt ſtand upon his own claim. n 


Conſequently, I decree the Earl Goauper to account for the 
profits of the Hertfordſbire eſtate in queſtion, the account to 
be taken from the filing of the plaintiff's bill, and the defend- 
ant to have all juſt allowances, and to be examined upon in- 
terrogatories as the Maſter ſhall direct +, 


+ From this decree (which was ſoon after inrolled) there was an appeal to the 
Houſe of Lords, where the parties agreed, and that agreement (9 Geo. 2.) 
as confizmed by act of parliament. 


rr 
* — 


r x ad.” f 8 
— > A * % . OD wh, ; a 
— — — 22 — W; — 
rr 


_ 


" © %" #< 


a" I > 6 os. %. is 
* 2 


* 7 <> 
— Ads * 222 — 
a Sn 


To © 


© A 


B 4 2 


OF 


The Pzincipal Matters, 


CONTAINED IN 
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— 


Account. 


Account of Profits from what time, where 
from the Title accruing, and where from 
the filing the Bill only. 


HERE one is in poſſeſſion 
W of lands belonging to an in- 
fant, if the infant when of 

age makes out his title, he ſhall re- 
cover the proſits in equity from the 
firſt accruing of his title, and not from 
the filing of his bill only. Page 645 
$0 the defendant ſhall account |< the 
profits from the time the plaintiff's 
title accrued, and not from the filing 
the bill only, if the defendant has 
concealed the deeds and writings mak- 
ing out the plaintiff's title. 645 


Ademption of a Legacy. See title Le⸗ 
gacr. 


Idminiſtration, See title Executoz 
and Ydminiſtratoz, 


Idbowſon, See Pzeſentation, 


Agreement. 


A. articles to buy land, and pays part 
of the purchaſe - money, afterwards he 
enters into ſeveral orders of court 
to pay the reſidue by ſuch a day, or in 
default thereof to give up the articles, 
and loſe what he had — paid; 
court will relieve, tho? theſe articles 
have not been complied with. P. 66 

Money covenanted to be laid out in 
land ſhall deſcend as land ; but he that 
would be entitled to the fee of the 
land when purchaſed, may diſpoſe of 
it by a will, tho” not atteſted by three 
witneſſes ; alſo a parol direction for 
the payment of it ſeems to be good: 
ſo if money is ordered or deviſed to 
be laid out in land and ſettled, to 
the uſe of A4. in tail, remainder to 
himſelf in fee, equity will order the 
money to A. ſecus if the remainder 
thereof be limited to a third perſon; 
alſo tho* by a voluntary contract mo- 
ney is agreed to be laid out in land, 
the court will execute ſuch agreement 
in favour of the heir. k. 71 
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Tuo article, that whatever J. C. ſhall | 


leaveto either of them ſhall be equally 
divided betwixt both ; fuch agreement 
good, and ſha!l be carried into exe- 


cution by this court; alſo if after this 


one of them contrives that J. J. ſhall 
leave part of his eſtate to a third per- 
fon, in truſt for him, this is within 
the articles. Page 182 
It 3s againſt natural juſtice that any one 
ſhogld pay for a bargain which he 
cannot have; as if I article te buy an 
houſe, and the houſe is burnt down 
before the day of payment, I am not 
bound to pay the money. 220 
The plaintiff's houſe being ſo near the 
church that the ringing of the five a 
clock bell in the morning diſturbed 
her; the plaintiff came to an agree- 
ment in writing with the churchwar- 
dens and inhabitants at a veſtry, that 
ſhe would erect a cupolo and clock at 
the church, in conſideration of which 
the bell was not to be rung in the morn- 
ing; this a good agreement, and de- 


creed to be binding in equity. 266 


Where one articles to ſell an eſtate, and 
brings a bill for an execution of the 
agreement, though at the time of the 
agreement he cannot make a title to 
the purchaſer, it is ſufficient if he is 
able to do fo when the decree or re- 


port is made. 630 


Agreement veluntary. See title Wolun- 
tat p. 


Agreement when to be performed in Specie 
and when not. 


On a bill to compel a performance of 
an agreement for transferring 5000 J. 
York- Buildings Rock at 71. 55. per cent. 
defendant demurred, but demurrer 
over ruled; for the caſe might be 
attended with ſuch circumſtances as 
would make it juſt to decree a ſpecific 
performance of the parties own agree- 
ment, or at leall to pay the difference. 

304 

A man having ſeduced an innocent wo- 

man by whom he has a baſtard, gives 


her a writing obliging himſelf to pay 


Articles on marr! 


2000 J. after his death for the par- 
chafing an annuity for the woman and 
child for their lives; the man dies ; 
equity will compel a performance of 
the agreement, Page 433 


Covenant in conſideration of marriage, 


to ſettle lands of 350 J. per annum on 
huſband and wife and the iſſue male 
of the marriage, remainder to the 
brothers of the huſband ; equity will 
compel a ſpeciſic execution of this co. 
venant, and not put the party to an 
action of covenant in the truſter's 
name. 594 


Agreement en Marriage. 


An agreement on marriage articles to 


convey to the huſband a third part of 


what hall come to the father of the 


wife on the death of his father, goud, 
and equity will compel an execution 


191 
Feme gives a bond to her intended huf- 


band, that in caſe of their marriage 
ſhe will convey her lands to him in 
fee ; they intermarry, the wife dies 
without iflue, and then the huſband 
dies; the bond, though void in law, 
is yet good evidence of the agreement 
in equity, and the heir of the hul- 
band ſhall compel a ſpecific perform- 
ance againſt the heir of the wife. 243 


A feme infant ſeiſed in fee, on marriage 


with the conſent of her guardians, co- 
venants in cortideration of a fettie- 
ment to convey her inheritance to her 
huſband ; if this is done in confidera- 
tion of a competent ſettlement, equity 
will execute the agreement, tho“ nv 
action would lie at law to recover 
damages, 244 


Father and fon on the marriage of the 


ſon, article to ſettle lands on the in- 
tended huſband for life, remainder to 
the wife for life, remainder to the iſſue 
male of the nephew, remainder to 
the nephew in fee; on the death of 
the huſband and wiſe without iſſue, 
the nephew ſhall compel a ſpecific 
performance of the covenant. 245 
to ſettle lands on 


huſband and wife for their lives, re- 
mainde: 
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mainder to the heirs male of the body 
of the hutband by the wife, remainder 
to the heirs male of the body of the 
huſband by any other wife, remainder 
to the H female of the body of the 
hulband by this wiſe z a ſettlement is 
mide before the marriage, and ſaid 
to be purſuant to the articles, where- 
by the lands are limited to the huſ- 
and for life, /axs waſte, and with 
power to make leaſes, remainder to 
the firlt, Sc. ſon of the marriage in 
tail male, remainder to the firit, &c. 
ſon of auy other marriage in tail male, 
remainder to the heirs of the body of 
the huſband; there are jiſſue two 
daughters, and the huſband ſuffers a 
recovery, and deriſes the premiſſes to 
his ſiſter ; the daughters may in equity 
compel the deviſce to coavey the pre- 
miſles to them. Page 349 
A widow of a freeman of Londen, who 
lett children and died inteſtate, was 
incicled to four ninths of his perſonal 
eſtate, and having by deed aſſigned 
over her tour nuinths for her ſeparate 
uſe in caſe of marriage, and to ſuch 
perſons as ſhe ſhould appoint, and for 
want of ſuch appointment, then to her 
children; the widow intending to 
marry a ſecond huſband, by another 
deed, to which the huſband was par- 
ty, in conſideration of the intended 
marriage, and of a ſettlement made on 
her by him, recites, that if ſhe did not 
diſpoie of her four ninths, the huſ- 
band would be entitled thereto; and 
then aſſigns it over to truſtees, in 
trull for the intended buſband during 
their joint lives, ſubject to her con- 
trol and diſpoſal by writing, after 
which ſhe dies without diſpoſing of it; 
decreed the ſecond huſband is as a pur- 
chaſer, and the recital, that he would 
be inticled to it if the wife ſhould not 
diſpoſe of it, was a gift. 533 
Articles on marriage to ſettle lands 
on the huſband and wife for their 
lives, remainder to the firſt, Ac. ſon 
of the marriage, remainder to the 
heirs. male of the body of the huſ- 
band by any wife, remainder to the 


heirs of the body of the huiband by | 


the firſt wife, remainder to the huſ- 
band in fee, with proviſions for the 
daughters of that marriage, if no ſon; 


huſband has one daughter by the firſt. 


wife, ſuffers a recovery, and marries a 
ſecond wife, taking notice of his fir 
marriage articles in his ſecond ſettle- 
ment ; he being tenant in tail by the 
articles was allowed by his recovery 
to have barred his daughter by the 
firſt marriage. Page 535 
In marriage articles there is a diverſity 
between a limitation to the heirs of 
the body of a man, and to the heirs 
female of the body of the man ; and 
ſons more favoured than daughters. 


One, in conſideration of marriage and 
of 5004. portion which he is to have 
with tis wife, by ſettlement empowers 
his wife to diſpoſe of 200 J. by her 
will; they live together fifteen years, 
the wife gives the 2007, away by her 
will; the huiband, at this diſtance of 
time, ſhall not be admitted to ſay he 
had not goof. with his wife, but ſhall 
pay the money. 618, 

A ſettlement or jointure on a marriage, 
though made very unequally and in 
favour of the wife, will not be ſet 
aſide in equity, for that the court 
cannot put the wife in ſfatu quo, 619 


Agreement parol. Statute of Frauds and 


Perjuries. 


A letter from a father to his daughter, 
by which he agrees to give her 30007. 
portion, and this not ſhewn to the 
man who afterwards marries her, does 
not take the promiſe out ot the ſlatute 
of frauds. : 65 

The judges equally divided on this 
queſtion, whether a contract for ſtock 
be within the ſtatute of frauds, which 
mentions goods, wares and merchan- 
dizes, ſo as to require the contract to 
be in writing, or earneſt money to be 

. 308 


Tmbaſſadoz. Vide Paibilege. 


r 
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On an anſwer's being reported not ſcan. 
dalous or impertinent, if the plaintiff 
except to the report, he muſt ſhew 
ſpecially wherein it is ſcandalous or 


Amendment. 


On a demurrer to a bill, if the demurrer 
be allowed, the plaintiff may amend 
his bill. 2. Page 300 

The original bill is to be firſt anſwered, 
but if the plaintiff, after his croſs bill 
filed, amend his bill, he loſes his prio- 


rity. 435 
An anſwer amended after hearing and 
decree, on affidavit of the folicitor 
and his clerk that the miſtake was 
in ingrofling the anſwer from the 
draught, and the draught produced. 


427 
A depoſition of a witneſs amended after 
publication, 646 


Innuity. 


One by will gives an annuity out of his 
perſonal eſtate; if the executor h: 3 


miſbehaved himſelf, the court will - 


der part of the perſonal eſtate to be 
ſet aſide to ſecure this annuity. 163 
One deviſes that his executors ſhall ſell 
his lands, and inveſt the money in pur- 
chaſing an annuity for F. S. the teſta- 
tor dies ; and the annuitant dies three 
months after the teſtator, yet the ad- 
miniſtrator of the annuitant ſhall 
compel a ſale, and ſhall have the 
money ariſing therefrom, and alſo the 
rents and profits till ſale. 309 


An annuity ſettled by a father upon a | 


child to commence after the father's 
death, is an advancement pro tanto, 
and mutt be brought into hochpot. 

442 


Anſ wer. 
Where the general traverſe is omitted at 


the end of the anſwer, ſuch anſwer is 
good, and not to be ſuppreſſed as im- 
| 8 


Peper. 7 
Where a defendant inſiſts on the benefit 
of the ſtatute of limitations by way of 
anſwer, he ſhall at the hearing have 
the like benefit as if he had pleaded 
at. 


145 | 


impertinent. Page 181 
Aſter the defendant has anſwered the 
bill, he cannot refer it for ſcandal. 


11 

Regularly the anſwer of a ſeme . 
if ſeparate, ought to have an order to 
warrant it; but if the feme covert's 
ſeparate anſwer be put in without an 
order, and the ſame be a fair honeſt 
anſwer, and deliberately put in with 
the conſent of the huſband, and the 
plaintiff accepts of it, and replies, 
the court will not, at the motion of 
the wife or of her executors, ſet it 


aſide. 71 
A feme covert cannot bind herſelf by 


| her anſwer, much leſs her huſband, as 


to her inhericance. 451 
Upon a decree againſt an infant, unleſs 
cauſe, within ſix months after he comes 
to age, the infant may anſwer anew. 


01 

A copyholder in fee by will charges ki 
lands with his debts ; the lands being 
in England, and the heir an infant in 
Scotland, the creditors bring a bill to 
have their debts paid out of the 
copyhold premiſſes; whereupon the 
heir appears, and there 1s an attach- 
ment for want of an anſwer ; but the 
heir being an infant, the next ſtep is 
to bring up the body ; the heir being 
in Scotland, and out of the reach of the 
proceſs of the court, the plaintiff can- 
not bring up the body; the infant 
ſhall anſwer by a certain time, or 
ſhew cauſe why a receiver ſhould not 
be appointed. 409 
An anſwer amended after hearing and 
decree on affidavit of the ſolicitor and 
his clerk, that the miltake was in in- 
groſſing the anſwer from the draught, 
and the draught produced. 427 
On time given to anſwer, the defendant 
may put in a plea, for that is as an 
anſwer, and on oath, but cannot put 
in a demurrer. 464 
If time be given for a defendant to an- 
ſwer, tho' after ſequeſtration, and _ 
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the anſwer be reported inſufficient, 
yet the bill ſhall not be taken pro 


confuſe. Page 556 
Appeal. 


An appeal from decrees made in the 
plantations lies only to the king in 
council. 262 


Appearance. 


An order for appearing iz implies 
that the defendant ſhall pray no day 
over, 368 


Ippointment, See alſo Power, 


A truſt of lands is limited to A. his heirs 
and aſſigus, or to ſuch as he or they 
ſhall ap int; A. deviſes theſe lands 
by a will atteſted but by two witneſſes ; 
the will void, and ſhall not operate as 
an appointment. 258 


Ippoztionment. Vide Bverage. 


The court will apportion intereſt on a 
mortgage. 176 
By a marriage ſettlement maintenance 
'for daughters is made payable half- 
yearly at Lady-day Michaelmas, 
until the portions become payable, 
which is at eighteen or marriage; a 
daughter attained her age of eighteen 
the 16th of Auguſt; decreed to have 
her maintenance pro ratã, from the laſt 
Lady-day till the time of her attaining 
eighteen, 501 


Pppzentice. See Walker and Servant. 
Irbitratozs, Vide Award. 
Articles. Vide Agreement. 


Alſent and Content. Vide alſo Legacy. 


If a legacy be aſſented to by the execu | 
tor, it from thence forth becomes a 


legal property. 531 


Aſſets. Vide alſ d Exec 
and Perſonel Ellare NY 


Where there were ſeveral executors, and 
ſome of them admitted aſſets ; yet an 
account was decreed againſt the reſt. 

: Page 145 

Huſband after marriage purchaſes a term 
to himſelf and his wife, and the ſur- 
vivor and the executors, adminiſtra- 
tors and aſſigns of ſuch ſurvivor 
huſband aſſigns the term in mortgage, 
proviſo to be void on payment of the 
money by him or wife, or the execu- 
tors of him or wife ; provided alſo 
that the huſband, his executors or ad- 
miniſtrators, ſhall until default of pay- 
ment quietly enjoy ; huſband ſeven 
years after contracts debts, and dles; 
decreed that this ſettlement of the 
term being after marriage in the pow- 
er of the huſband, and the equity of 
redemption being reſerved to him as 
well as to the wife, and being alſo in 
the caſe of creditors, was aſſets to pay 
debts. 364 

An eſtate for three lives granted to £. 
his executors and adminiſtrators, is a 
32 eſtate, and will on 4, 's death 

liable to all his debts by ſimple 
contract, as a leaſe for years would 
be. 381 


Aſſets marſhalled, and in what Order 
Debts are to be paid. 


If a creditor by bond, or other creditor 
who may come upon the land, exhauſt 
the perſonal eſtate, a legatee ſhall 
ſtand in his place, and be paid out of 
the real eſtate. 81 

One by will gives ſeveral legacies, ſome 
charged on the real eſtate, others not; 
if the perſonal eſtate proves not ſuffi- 
cient to pay ally the legacies charged 
on the real eſtate ſhall be paid there- 
out ; or if they have been paid out of 
the perſonal eſtate, the other legacies, 
as to ſo much, ſhall ſtand in their 
place upon the land. 620 

One allowed the beſt purchaſer under a 

decree, is ordered to pav the purchaſe 


money ; this not a debt due by de- 
cree, 
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cree, but only by order of the court. 
Page 621 


Where there is a decree for a debt, and 
the defendant dies, ſuch decree does 
not bind the real aſſets deſcended to 
the heir, as a judgment does. 7614. 


Iflgnment, 
A choſe in action, though not aſſignable 


at law, yet is ſo in equity, where the 
huſband may aſſign it alone, as he may 
any other part of the wife's perſonal 
eſtate; ſo may a contingent intereſt 
which the huſband has in right of his 
wife, or a poſſibility of a term, which 
though not good ſtrictly by way of 
aſſignment, yet will operate as an 
agreement, where for a valuable con 
fderation. 608 


Ittachment. See under Pꝛoceſs. 


Fttoznep and Holicitoz. 


A country client employs an attorney or 
folicitor in the country in a caule in 
chancery; the ſolicitor employs a | 


clerk in chancery ; the client in the I 


country pays his ſolicitor, but the 

clerk in chancery is unpaid ; the client 

not bound to pay the clerk in chan - 
z but if the latter has any papers 


in his hands, he may retain them. 460 


Iuthozity. 
Where a bare authority is given to two, 


it will not ſurvive without expreſs 


words for that purpoſe. 103, 628 


Award. 


A mother tenant for life of an houſe, 
remainder to her fix daughters in fee ; 
the mother and J. S. ſubmit to an a- 
ward touching the title to this houſe ; 
whereupon the arbitrators award, that 


the mother ſhould procure the daugh- 


ters to join in a conveyance thereof: 
the daughters are married, and one 
dies leaving an infant heir; X. 5. 
brings a bill againſt the mother and 
daughters and their huſbands, and 
the daughters being examined in a 
former cauſe, ſay they are willing to 
convey ; they are not bound touch. 
ing any title to the freehold and in- 
heritance. Page 450 


Bail. Vide Surety, 
Bankrupt. 


W HERE a bankrupt after certi- 
ficate allowed, is ſued for a debt 
accrued before his bankruptcy, the 
court on the circumſtances of the caſe, 
will relieve, tho” it will not relieve on 
a matter purely of miſpleading. 70 
A. draws a bill payable to B. on C. in 
Holland for 1001. C. accepts it, after- 
wards A. and C. become bankrupts, 
and B. receives 40 J. of the bill out 
of C.'s effects, after which he would 
come in as a creditor for the whole 
1o0ool. out of 4.” effects; J. per- 
mitted to come in as a creditor for 
60 J. and the maſter to ſee whether the 
other 40 J. was paid out of A.“ effects 
in C.'s hands, or out of C.'s own 
effects; if the latter, then C. is a cre- 
ditor for this 40 J. alſo, but if out of 
A.'s effects, then 400. of the 100/. 


is paid off. 89 
Buying and ſelling ſtock will not make 
one a bankrupt. 308 


One deviſes lands in fee to his daughter, 
being a feme ſole, for her ſeparate 
uſe, without appointing any trultees ; 
the huſband is a tradeſman and be- 
comes a bankrupt ; yet the deviſed 
premiſſes not ſubject to the bankrupt- 


CY» 2 
A creditor coming in under a commiſſion 
of bankruptcy, though only to prove 
his debt, and oppoſe the bankrupt's 
obtaining his certificate, ſhall not — 
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the bankrupt at law, unleſs he will 
waive all benefit of the commiſſion, 
not only as to dividends, but as to his 
voting againſt the bankrupt's gaining 
his certificate. Page 394 
Regularly ſpeaking, at common law 
none could come in on a commiſſion of 
bankruptcy but ſuch as were creditors 
at the time of the bankruptcy, be- 
cauſe the bankrupt could not after- 
wards charge his eſtate z but now lince 
the 7 Geo. 1, cap. 3t. if A. gives a 
note under hand payable at a future 
day, before which day he becomes a 
bankrupt; in this caſe the creditor 
by note ſhall come in; but if a bond 
or note be given to pay money on a 
contingency, before the happening of 
which contingency the obligor or 
giver of the note becomes a bankrupt, 
this is not within the ſtatute. 396 
4. gives a promiſſory note for 200/. 
payable to B. or order, B. indorſes it 
to C. who indorſes it over to D. 4 
B. and C. become bankrupts, and D 
receives $4. in the pound og a di 
vidend made by the aſſignees againſt 
A. he ſhall come in as a creditor for 
1507. only out of B's effects, and if 
he has paid contribution money for 
more than 1507. it ſhall be returned. 
407 

A goldſmith after ſhutting up his ſhop, 
being greatly indebted, aſſigned his 
ſtock in the wine-trade in which he 
was concerned to J. S. being a par- 
ticular creditor, and to ſecure his debt, 
without the knowledge of J. S. and 
becomes a bankrupt the very next 
day; J. S. brings a bill to have the 
benefit of this aſhgnment and decreed 
tor him. 427 
No ſuch thing as an equitable bankrupt, 
but it muſt be a legal one. 429 
There may be reaſon for a bankrupt to 
prefer one creditor to another. 429 
The time when the aſſignment was made 
is not material, ſo as it be before the 
bankruptcy, but the juſtneſs of the 
debt-is material. 430 
No objection, that the afignment was 
made by the trader without notice to 
the party, for this ſhews it was with- 
out the creditor's importunity. 2619. 

Vor. II. 


But if the aſhgnment be of the bankrupt's 
whole eſtate to prefer any creditor, this 
ſeems to be void. Page 431 

A trader on marriage gives a bond to a 
truſtee to ſecure 1000). to the wife, 
if ſhe ſurvive him; the trader becomes 
a bankrupt; this debt ſhall not be al- 
lowed, nor any reſervation made for 
it, nor ſhall it ſtop the diſtribution, in 
regard it may never be a debt; with- 
in the ſame reaſon an obligee in a bot- 
tomry-bond ſhall not, before the 
return of the ſhip, come in under a 
commiſſion of bankruptcy; but in 
either of theſe cafes, if the contin- 
gency happens before the bankrupt's 
eſtate be fully diſtributed, ſuc h credi- 
tor -ſhalk come in for his proportion. 

| 4 

But in the caſe above-mentioned of «(4h 

bond, the obligee, if he declares u 
on his bond only, will be ren, 
ſecus if he ſets forth in the declaration 
as well the condition as the bond. 

It is a reſolution of convenience, 2 
caſe of joint traders becoming bank- 
rupts, the joint creditors, ſhall be paid 
out of the partnerſhip effects, and the 
ſeparate creditors out of the ſeparate 
effects; and if any ſurplus of the 
partnerſhipeffetts, afterall the partner- 


ſhip debts paid, the ſeparate creditors CA 


to come in, and ſo vice wer/d the part- 
ner{hip creditors to come in on a ſur- 
plus of the ſeparate eſtate. 500 
Two joigg traders becoming bankrupts, 
firlt there was a joint commiſſion, and 
the commiſſioners aſſign; afterwards 
ſeparate commiſſions and aſſignments 
under them ; the court held that the 
aſſignment under the firſt commiſſion 
conveyed all the bankrupt's eſtate, 
both joint and ſeveral, and conſequent- 
ly that the conveyance under the ſe - 
parate commiſſion was void. ibid. 
One ſued out a commiſſion of bankrupt- 
cy, and for fix months kept it without 
doing any thing upon it; the court 
for this reaſon only ſuperſeded the 
cem miſſion, though it was executed, 
and the trader found a bankrupt be- 
fore any application to ſuperſede it. 


545 
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Aſſignee under a commiſſion of bank- 
ruptey dies very much indebted by 
bond, Cc. and the creditors of the 
bankrupt petitioned that the admi- 
niſtrators of the aſſignee might account 
before the commiſſioners, he having 
ſome of the bankrupt's effects in /pecie 
in his hands; but the adminiſtrator 
denying this upon oath, and ſwearing 
that there were debts by ſpecialty be- 
yond the aſſets, the court thought this 
proper for a bill, and not for a ſum- 
mary way of accounting before com- 
miſſioners. Page 546 


Baron and Feme. See alſo Agreement 
on Marriage. | 


The wiſe, after the death of her huſband, 
will not be admitted in equity to re- 
cover the arrears of her ſeparate eſtate. 


82 

Huſband ſeiſed in right of his wife of a 
ſhare in the New River water ; the 
wife cannot be barred without a fine, 
and where they both without a fine 
mortgage ſuch ſhare, the wife's pay - 
ing intereſt after the huſband's death 
will not affirm the mortgage. 127 
Feme covert having a ſeparate eſtate 
borrows money on bond; the ſeparate 
eſtate liable; and tho? fix years paſs, 
the demand not barred by the ſtatute 
of limitations. 144 
Feme gives a bond to her intended huſ- 
band, that in caſe of their marriage ſhe 


will convey her lands to him in fee; | 


they intermarry, the wife dies without 
iſſue, and then the huſband dies; the 
bond, though void in law, is yet good 
evidence of the agreement in equity, 
and the heir of the huſband ſhall com- 

1 a ſpecific performance againſt the 

eir of the wife. = 7 
One deviſes lands in fee to his daughter, 
being a feme covert, for her ſeparate 
uſe, without appointing any truſtees ; 
the huſbagd is a tradeſman, and becomes 

a bankrupt; yet the deviſed premiſſes 
not ſubject to the bankruptcy: 316 
Where an annual ſum is ſecured for the 
wife's pin-money for her apparel and 
expences ; if they cokabit together, 


and the huſband maintain her, the 
arrears of pin-money are not recover. 
able. Page 341 
Huſband after marriage purchaſes a term 
to hamſelf and his wife, and the ſurvivor 
the executors, adminiſtrators and af. 
ſigns of ſuch ſurvivor; huſband afligns 
the term in mortgage, proviſo to be 
void on payment of the money by him 
or wife, or the executors of him or 
wife ; provided alſo that the huſband, 
his executors or adminiſtrators, ſhall 
until defaultof payment quietly enjoy ; 
huſband ſeven years after contracts 
debts, and dies; decreed that this 
ſettlement of the term being after 
marriage, in the power of the huſband, 
and the equity of redemption being 
reſerved to him as well as to the wife, 
and being alſo in the cafe of creditors, 
was aſſets to pay debts. 364 
Regularly the anſwer of a feme covert, 
if ſeparate, ought ts have an order to 
warrant it: but if the feme covert's 
ſeparate anſwer be put in without an 
order, and the ſame be a fair honeſt 
anſwer, and deliberately put in with 
the conſent of the huſband, and the 
plaintiff accepts of it, and replies, 
the court will not, at the motion of the 
wife, or of her executors, ſet it aſide. 


371 

A feme covert cannot bind herſelf by her 
anſwer, much leſs her huſband, as to 
her inheritance. 451 

Baron and feme bring a bill to redeem a 

mortgage; defendants plead to the 
bill, and the plea being over-ruled, 

J. coſts are given to the plaintiffs; 
— dies, the feme by ſurvivorſhip 
ſhall have the coſts. 

Where a bond is given to the baron and 
ſeme during the coverture, on the 
death of the baron it will ſurvive to 
the wife. 497 

Huſband marries an infant entitled to 2 

reat perſgnal eſtate, pending a bill 
or an account of ſuch eſtate, and ap- 
plies to the court for the wife's por- 
tion, whereupon he is directed to make 
propoſals betore the maſter ; the court 
accept propoſals from the huſband to 
ſertle only part of her fortune on the 


wife and her iſſue. 630 
Theugh 
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ugh where the huſband has a le 
Toe the wife's perſonal eſtate, 22. 
will not interpoſe in prejudice of 
ſuch right; yet where he cannot get at 
it without the aſſiſtance of this court, 
it will put terms upon him. Page 641 


Bill. 


Bill in equity lies to recover back money 
paid on a bubble. 154 
The original bill is to be firſt anſ ; 
but if the plaintiff, after the croſs bill 
filed, amend his bill, he loſes his prio- 
rity. 435 


I: what Caſes a Bill ſpall or ſhall not be 
taken pro confeſſo. 


Taking a bill pro confeſs has not been of 
long ſtanding, it having formerly been 
the practice to make proof of the ſub- 
ſtance of the bill, though the defend- 
ant ſtood out to the laſt proceſs ; but 
latterly the practice has been, that if 
the defendant appears to a bill, and 

. ſtands out in contempt to a ſequeſtra- 
tion, the cauſe is ſet down to be heard, 
and the record of the bill uced 
and taken pro coufeſſo; but if time be 
given for a defendant to anſwer, 
though after the ſequeſtration, and 
though the anſwer be reported in- 
ſufficient, yet the bill ſhall not be 


taken pro con s. 556 
Bill for Diſcovery of Deeds. See Deeds. 


In what Caſes E quity will or will not 


grant Relief upon Motion or Petition, but | 


will put the Party to bring his Bill. 


Where the right of guardianſhip is in 
diſpute, the court will upon petition 
only, without bill or decree, make 
orders touching the determination 
thereof, 118 

Aſſignee under a commiſſion of bank - 
ruptcy dies very much indebted by 
bond, Cc. and the creditors of the 
bankrupt petitioned that the admi- 
niſtrator of the aſſignee might account 


before the commiſſioners, he having 
ſome of the bankrupt's effecis in /zerie 
in his hands; but the adminiftrator 
denying this upon oath, and ſwearing 
that there were debts by ſpecialty be- 
yond the aſſets, the court thought this 
proper for a bill, and not for a ſum- 
mary way of accounting before com- 
miſſioners. Page 546 
The court will not on motion or peti- 


tion order an infant truſtee to convey 


purſuant to 7 Fun. cap. 19. unleſs the 
cruſt a in writing, but in ſuch 
caſe will leave the ce/fui que truft to 
get a decree by bill. 549 


Bill of Review. 


On every bill of review the plaintiff 
mult depoſit 301. in order to anſwer 
coſts; but no need of the leave of the 
court for ſuch bill of review, unleſs it 
be founded upon new matter, and 
then the leave of the court is neceſſary 
as well as the depoſiting 5o/, 283 


Lis zendens, 


A purchaſe pendente lite, tho? without 
actual notice, and for a valuable con- 
ſideration, yet ſhall be ſet aſide; in 
which caſe tho* the rule of equity be 
hard, it is in imitation of the common 
law, where in a real action if the te- 


nant aliens, pending the writ, the , 


judgment will over-reach the aliena- 
tion ; but as it is hard enough in ſome 
Caſes to make people take notice of a 


decree, it is harder {till to oblige 


them to take notice of a pendency of 
a ſuit; ſor which reaſon if any flaw at 
the hearing be on the plaintiff's fide, 
the court will notlet him amend; but 
if the purchaſe pendente lite be fraudu- 
lent, and to elude the juſtice of the 
court, it ought to be highly diſcoun- 
tenanced. 482 


| Wond. | 
Two obligors in a bond bound jointly 


and ſeverally, and one dies; the exe- 
cutors of the 7 obligor may be 
5 2 
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ſued in equity without making the 
ſurviving obligor a party. Page 313 
Bond given to a baron and feme during 
the coverture, will on the baron's 
death ſurvive to the wife. . 497 


Bottomry Bons. 


Where the obligor in a bottomry bond 
before the return of the ſhip becomes 
a bankrupt, the obligee cannot come 
in under the commiſlion; tho? if the 

- ſhip returns before the bankrupt's e- 
ſtate be ſully uiſtributed, he ſhall come 
in pro ratd; or if the thip returns af- 

ter the bankrupt's certificate allowed, 
he will not be barred, provided he 
ſets forth in the declaration the con- 
dition as well as the bond. 499 


Boundaries. See Partition. 


Charity and charitable Uſes. 


N caſe of a deficiency of aſſets, chari 
ty legacies as well as others thall a- 
bate in proportion. 25 
Governors of a charity. tho? not guilty 


of corruption, yet if extremely negli- 


gent, to pay coſts. 284 
The king founds a ſchool and endows it, 
appointing governors, who have the 
legal eittate of this endowment veſted 
in them, but there Are no expreſs 
words appointing them viſitors; re- 
ſolved a commiſſion may iſſue to vitit 
and call to an account thoſe govern- 
ors. 325 
A power may be given to commiſſioners 

tio make by-laws to regulate the cha- 
rity; but where ſuch power given to 
them is too extenſive, it will be void 
only pro tanto. | 327 
Deviie 1001. in money, and of 50 
per ann. to A. and his heirs, and if 4. 
die without heirs, then to a charity ; 


A. dies without iſſue, living the teſ- 


| tator; the will void as to the whole, 
and the charity cannot take. P. 369 
A truſtee of a term for a charity pur. 
chaſes the reverſion in fee; he ſhall not 
cut down the timber, if he does he 
muſt make ſatisfaQtion to the charity. 


398 


Church and Church-wardeng. 


Where there are two or three church. 
wardens of a pariſh, each is a diſtin 
officer, and may act tho' the others 
die. 6 107 

One deviſes 500 l. to the church of St. 
Helen, London ; this is good, and be. 
longs to the church-wardens to be em. 
ployed in the repairing and adornin 
the church. ; 1 


Commiſſion. 


A witneſs examined on a commiſſion 
ſwears reflecting words; yet he ought 
not to pay colts, it being the com- 
miſſioners“ fault to take down ſuch 


depoſition. 406 


Condition. 


In what cafes a condition is to be per- 
formed cy pres. 628 


Cendition ſubſequent. 


A. having a niece an infant about the age 
of ſeventeen, deviſes to her the ſurplus 
of his perſonal eſtate, payable at twen- 
ty-one, and if ſhe die before twenty- 
one, or marriage, the ſurplus to go 
over; decreed the niece ſhould have 
the intereſt paid her in the mean time, 
the deviſe over being a condition ſub- 
ſequent. 4i9 

One deviſes the reſidue of his perſonal 
eſtate to J. S. provided ſhe marries 
with the conſent of his two executors; 
on the death of one executor, the con- 
dition being a ſubſequent one is be- 
come impoſſible, and ſhe may marry 
without the conſent of the ſurvivor. 6:6 


Contempt. 


The defendant is in contempt to a ſer- 
jeant at arms for not anſwering, and 
then puts in an inſufficient anſwer; 
if the plaintiff's clerk in court accepts 
the cofts it purges the contempt, and 
the plaintiff muſt begin again with an 
attachment the firſt proceſs ;. but it the 
colts be not accepted, the plaintiff may 
go on in his proceſs for contempt 
where he left off, for a further an- 
ſwer. Page 481 


Contingent Remainders. Vide 77 
tees for preſerving contingent remainders. 


Convepance. See Deed. 


Copyhold. 


A copyhold ſurrendered to the uſe of a 
will ſhall paſs by a will atteſted by 
two witneſſes or one only. 258 

But a trait or equity of redemption of a 
copyhold cannot paſs by a will unleſs 
atteſted by three witneſſes. 261 

Quere tamen, for the contrary has been 
ſince determined. 

Equity will ſupply the want of a ſurren 
der of a copyhold, in caſe it be deviſed 
for payment of debts, or a wife, or 
for younger children. 4,0 


Cozpozation. 


The parſon is a corporation for taking 
of lands for the'benefit of the church, 
as the church wardens are for per- 
ſonal things. 120 

Hudſon's Bay Company and other corpo- 
rations, may by their by laws make 
reſtrictions upon their ſtock, (. 
that ir ſhall firſt be liable to pay the 
debts due to themſelves from their 
own members, or to anſwer the calls of 
the company upon their ſtock. 207 


So a by-law of a company to ſeize a 
member's ſtock for a debt due from 
the member to the company is good ; 
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but if this debt be not due to the 
company but to their truſtee, , then 
the by law will not extend toit. Page 
208 

A corporation, withour any expreſs 
power by their charter, may of 
courſe make by laws; but if they 
have a particular power to make by- 
laws for the management of their 
trade, they cannot make by-laws for 
carrying on projects foreign to the af- 
fairs of the corporation. 209 


Coſts in Law and Equity. 


Legatee or creditor coming in before a 
maſter for his legacy or debt ſhall 
have his colts, and why. 27 

In caſe of an iſſue out of chancery, it is 
proper to move that court for coſls in 
not going on to trial, or to move 
there for a ſpecial jury. £8 

Governors of a charity, tho* not guilty 
of corruption, yet if extremely negli- 
gent, to pay coſts, 254 

In a bill brought by a deviſee againſt an 
heir to prove a will, the heir cro(s- 
examines the plaintiff's witneſſes, and 
refuſes to releaſe his right; yet the 
heir ſhall have his coſts given him on 
motion; otherwiſe if he examines 
witneſſes of his own. 285 

An infant prochein amy brings a bill, and 
never ſtirs after he comes of age, and 
the bill is diſmiſſed; the infant is 
liable to pay colts,” and mult take his 
remedy over againſt the prochein any. 

257 

At law an infant is liable to pay cott, it 
the judgment be againſt him. 298 

On a bil! to ſettle the boundaries of a 
manor, it was decreed that each party 
ſhould give to the other a note of their 
boundaries, in orver to have the matter 
tried in a feigned iſſue; and the itiue 
being found for the defendant on hree 
trials, he was not only allowed the 
coſts of all the trials at law, but a 
thoſe in equity; in regaru the de- 
fendant had no bill, and the p:ainatf 
might have tried it at law witnout 
coming into equity. 376 

On 

853 


Where the ſuitor has paid the officer his 


, 
* 
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On a bill of partition no coſts on either 
fide, becauſe it is for the benefit of 
both parties. Page 376 

Where the cauſc is brought on only on 
bill and anſwer, if the bill is diſmiſſed 
againſt any of the defendants, there 
only 405. coſts are to be paid; but if 
the plaintiff has a decree againſt the 
defendant, tho? only on bill and anſ- 
wer, in ſuch caſc coſts muſt be taxed. | 

387 

A witneſs examined at a commiſſion 
ſwears reflecting words; yet he ought 
not to have paid coſts, it being the 
commiſſioners? fault to take down ſuch 
depoſition. 406 

If an ambaſſador's ſervant brings a bill, 
he muſt give ſecurity to anſwer coſts 
as being a perſon privileged. 452 

The defendant is in contempt to a ſer- 
jeant at arms for not anſwering, and 
then puts in an inſufficient anſwer; 
if the plaintiff*s clerk in court accepts 
the coſts, it purges the contempt, and 
the plaintiff muſt begin again with an 
attachment, the firit proceſs ; but if 
the coſts be not accepted, the plaintiff 
may go on in his proceſs for contempt 
where he ieft off, for a father anſwer. 

81 

Baron and feme bring a bill to 8 a 
mortgage; the defendants plead to 
the bill, and the plea being over- 
ruled, coſts are given to the plaintiff; 

baron dies, the feme by ſurvivorſhip 
ſhall have the coſts, 496 


fee, and he neglect his duty, by which 
means the ſuitor's proceſs becomes 
irregular, the ſuitor is to pay coſts to 
the other fide, but ſhall recover them 
from the officer. 658 
And though the officer in ſuch caſe dies, 
his executor will be ordered to pay 
them out of aſſets, it being matter of 
contract, and therefore not dying with 
the perſon. ibid. 


Court Spiritual. Vide Spiritual 
Ceurt. 


Court of Chancerp. 


That right which the king has as pater 
patriæ, to take care of his ſubjects 
in caſes of charities, ideots, lanaticks 

and infants, falls under the direction of 
the court of chancery, which in con- 
ſequence thereof has uſed upon peti- 
tion only, without any bill or decree, 
to make orders touching the deter- 
mination of ſuch right. Page 118 

Court of chancery has cognizance of 
fraud- as well as the common law 
courts. 156 

The court of chancery in England may 
grant a ſequeſtration againſt the de- 

ndant in Heland, but it muſt be after 
a ſequeſtration taken out here, and 
nulla bona returned. ; 261 

Court of chancery will oblige all to take 
notice of its decrees as much as of 
judgments. 483 


Covenant. Vide Agreement. 


Curteſy. 
Tenant by the Curia. 


Tenant by the curteſy nat ſo much fa- 
voured in law as dower. 9703, 704 


Cuſtoms of London. Vide London. 


_— 


Debts, Creditoz and Debtoz. Vide 
alſo Truſt for Payment of Debts under 
title Truſt. 


NE ſeiſed in fee, and indebted by 

bond in which his heirs are bound, 
deviſes his lands to A. for life, remain- 
der to his firſt, Sc. ſon in tail, re- 
mainder over; in a bill brought by 
the bond creditors, the court will not 
decree the deviſee for life to account 
for the profits, but only to keep down 
the intereſt; alſo the court will de- 
cree a ſale to ſatisfy the bonds, * 
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court will not order that the other ſide 
ſhall have leave to inſpect it before the 
hearing, as this would enable him to 
pick holes in it. Page 410 
In a bill purely for the diſcovery of a 
deed, or to have it delivered up, 
there is no need of annexing an affida- 
vit that the deed is loſt; cus if relief 
be prayed generally as to recover the 
money on a bond, 541 


the lands be not deviſed for payment | 
of debts. Page 234 


Decree. 


On ſuggeſtion of a groſs fraud, the 
court will, upon an criginal bill, over- 
rule a plea of a decree, and a report 
made and confirmed thereon, if the 
ſuggeſtion of fraud be not denied. a 

| 73 | Deeds obtained by Dureſs, Compulſion, Ec, 

The court will not compel a purchaſer 
under a decree to accept a doubtful | There is a diverſity between a deed, and 
title. 201| a will gained from a weak man, and 
The court of chancery will oblige all to! upon a miſrepreſentation ; in regard 
take notice of its decreees as much as | equity will ſet aſide the former but 
of judgments. 483 not the latter. | 270 
One allowed the beſt purchaſer under a 
decree is ordered to pay the money; 


this not a debt due by decree but by 
order of court, 621 | How far courts of equity have gone in 


Where there is a decree for a debt, caſe of ſuppreſſion of deeds. 748 
and the defendant dies, ſuch decree 
does not bind the legal aſſets deſcend- Defendants, See Parties. 
ed to the heir as a judgment _ 

ibid. 

The only way upon a decree for a debt 
to affet land is to proceed for a 
contempt to a ſequeſtration, but ſuch 


r d a AS {OG Ik 


Deeds loſt or concealed. 


Demurrer. 

The defendant has leave to plead, an- 
ſequeſtration abates by the death of ſwer and demur, but not to demur 
the party, which an extent does not. | alone; the defendant demurs, and 

ibid, | anſwers only by denying combination, 
or ſome ſuch trifling matter; demur- 
rer ſet aſide. 236. 
On a demurrer to a bill, if the demurrer 
be allowed the plaintiff may amend 


Deeds, Convepances, and Iſſurances. 
A conveyance by a weak man for a 


ſmall conſideration ſet aſide. 203| his bil. 2 300 
A different conſideration from what is | On time given to anſwer, the defendant 
expreſſed in the deed not to be aver-| cannot put in a demurrer. 464 


red ; and though the conſideration of 


blood be a good one, yet that not to Depolitions. See Evidence. 


be regarded, if money, or the grant bj " 


of an annuity be expreſſed in the 
deed; alſo a good objection that the 
grant is to two and only one of kin. 


204 

Evidence of fraud, when no proof that 
any inſtructions were given for pre- 
paring the deed by the grantor, or 
when the deed was not read to him. 

| 20 

A deed is proved in the cauſe, and = 
ferred to in the depoſitions ; yet the 


A witneſs examined at a commiſſion 

ſwears reſlecting words 3 yet he ought 
not to have paid colts, it being So 
commĩ ̃oners fault to take down ſuch 


depoſition, 406 
A depoſition of a witneſs amended after 
publication. 646 
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Deſcent and Inheritance. 


Father or mother may be couſin to their 
ſon, and as ſuch, take by deſcent not- 
withſtandipg the relation of father, 
Se. Page 617 

Lands cannot aſcend from the ſon to the 
father, but ſhall rather eſcheat. 734 

Truſt-eſtates are to be governed by the 
ſame rules of deſcent as legal eſtates 


713, 736 
Deviſe. See title Will, 


# 


Deviſe for Payment of Debts, ſee Truft 
fr Payment of Debts under title 


Diſtribution, and who ſhall be pꝛe⸗ 
ferred with regard thereto. 


By the ſtatute 1 Jac. 2.,cap. 17. if after 
the death of the father, any of his 
children ſhall die inteſtate without 
wife or children, every brother and 
ſiſter and their repreſentatives ſhall 
have an equal ſhare with the mother. 
The caſe was, that after the death of 
the father the ſon died leaving a wife 
and without children, but leaving a 
mother, brothers and ſiſters, and two 
nieces, (the children of a deceaſed 
brother); reſolved that this was within 
the ſtatuie; that the inteſtate's wife 
ſhould have but one moiety, and that 
as to the other, the inteſtate's brothers 
and ſiiters, tc. ſhould come in for an 
equal ſhare thereof with the mother. 

34 

If the mother being a widow 3 
child, and dies inteſtate leaving many 
children, the chiid advanced ſhall not 
bring what he received from his mother 

into hotchpor. | 356 

The ſtatute uf diſtribution grounded on 

the c uſtom of Londen, £8 


The intent o ihe ſtatute of Qiftriburion 
was to wake the ; ryvifon tor all the 
children equ and do what a juſt 
and :mpartial iather ougat to do tor 


440 


them. 


— 


| The ſtatute of diſtribution made in ſavony 


of the practice of the ſpiritual court. 

; TOE age 

The right to the diſtributive ſhare under 
the ſtatute veſts immediately on the 
inteſtate's death. 442 
But not ſo as to exclude a poſthumous 
child. 446 
The ſtatute of diſtribution affects only 
the perſonal eftate undiſpoſed of, in 
order to make the proviſion for each 
child equal, but takes nothing away, 
which has been given to any child, 


443 


Dower and Powry Money. 


Dowry money not to be claimed by the 
widow againſt debts. 79 
Where there was a mortgage in fee made 
before marriage, the widow upon her 
paying the mortgage money, or keep- 
ing down a third of the intereſt, held 
by the Maſter of the Rol s, (Sir 
Fojeph Fehyll,) entitled to dower of the 
equity of redemption, 700 
Dower a moral right, and more favoured 
in law, having more privileges annex- 
ed to it, than tenant by the curteſy. 
703, 704 

A dowreſs ſhall have the benefit ot a 
truſt term againſt an heir or deviſee, 
but not againſt a purchaler. 707 
In caſe of a truſt of an inheritance cre- 
ated by the huſband bimſclf, ſhe ſhall 
not have dower ; /ecus where the truſt 

is created by another perſon, or the 
huſband's anceſtor. 708, 709 
A dowreſs ſhall be aided in equity againſt 
a truſt term attendant on the inbert- 
tance. | 7.14 
The widow of a tenant in tail of a truſt, 
to whom the legal eſtate is by the will 
of the donor directed to be conveyed 
at his age of twenty-one, and he 
living to that age, held entitled to 
dower, 71 


Eleſtion. 


A Bound within four months after his 
marriage to ſettle lands of 100/. 
annum on his wife, or elſe to leave 

her 2000/1. and dies within the four 

months, after which the four months 
paſs; his executors ſhall ele& either to 

pay the 100 J. per annum, or the 2000 J. 
| Page 617 


Eſtate. 
Eftate in Fee-/imple. 


heirs, and if 4. dies withoat heirs, 
then to a charity; this remainder 
void, the former eſtate being a fee- 
ſimple, and it will not be helped 
though & die without iſſue, living 
the teſtator, 369 
A. deviſes all his lands and eſtate in D. 
to J. S. decreed a fee- ſimple paſſed, 
theſe words carrying not only the 
lands, but alſo the teſtator's intereſt 
therein. 523 


Ellate in Fee tail. 


C ul que truſt in tail brings a bill againſt 
his truſtees, to the intent they ſhould 
join in a recovery ; this not proper, 
but it is proper to pray that the truſ 
tees may convey the premiſſes to ce/ffui 
gue traft in tail, who may then ſuſter a 
recovery; tho” if the truſtees are al ſo 
truitees for any annuities ſubſiſting, 
they are not compellable to part with 
the legal eſtate out of them to the 
ceſtui que trujl in tail. 134 

A. deviſed 10,0007. to truſtees, in truſt 
to be laid out in lands and ſettled on 
B. tor life, without waſte, remainder 
to truſtees and their heirs for the lite 
of B. to ſupport contingent remain 
ders, with a power to B. to make a 
jointure, remainder to the heirs of the 
body of B. remainders over; and by 
the ſame will deviſes lands to B. to 
the ſame uſes, and dies leaving C. 
executur ; . ſues C. the executor for 


the deeds relating to the lands that 


| 


| 
Deviſe of 50 J. per annum to A. and his 
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f are in his hands, and to have the 


money laid out in lands and ſettled 3 
decreed by the Maſter of the Rolls, 
that B. had but an eſtate for life in 
the lands, and fo not entitled to the 
deeds; but hat they were to be 
brought into court, and that the lands 
to be bought with the money were to 
be ſettled on B. for his lice only, re- 
mainder to his firſt, c. ſon. but by 
the opinion of Lord Chancellor King, 
B. was held to have an eſtate tail in 
the lands deviſed, and conſequently to 
be entitled to the deeds relating there- 
to; tho' as to the lands to be pur- 
chaſed, that being executory, and in 
the power of the court, B. was to be 
but tenant for life, with remainder to 
his firlt, Sc. ſon. Page 471 
Articles on marriage to ſettle lands on 
the huſband and wife for their lives, 
remainder to the firit, Cc. ſon of the 
marriage. remainder to the heirs male 
of the body of the huſband by any 
wife, remainder to the heirs of the 
body of the huſband by the firſt wife, 
remainder ie the huſband in fee, with 
proviſions for the daughters of that 
marriage, if no ſon; huſband has one 
daughter by the nrſt wite, ſuffers a 
recuvery, and marries a ſecond wife, 
taking notice of his firſt marriage 


articles in his ſecond ſettlement ; 


he being tenant in tail by the articles 
was allowed by his recovery to have 
barred his daughter by the firſt mar- 
riage. 535 
The next heir inheritable to an eſtate- 
tail entitled to the writ de wentre in- 


ſpiciendo, 593 
Eftate for Life. See alſo Eflate tail. 


One deviſes a third of all his eftate 
whatſoever to his wife, and two thirds 


of all his real and perſonal eſtate to 


his fon J. S. and his heirs; the wife 
has but an eitate for life in the third 
part cf the real eſtate, the word efate 
being intended to deſcribe the thing 
only, and not the intereſt in the thing; 
ane when the teſtator intends to paſs 
a fee, he adds the word beirs to the 
word Mate. 335 


- 
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Eftate pur autre vie. 


An eſtate for three lives granted to 4. 
his executors and adminiitrators, is a 
rſonal eſtate, and will on 4's death 

- liable to all his debts by ſimple 
contract, as a leaſe for years would 
be. Page 381 | 
Eftate for Years. 


Leſſor covenanted to renew at the re- 
queſt of the leſſee within the term; 
leſſee did not requeſt, but his execu- 
tors do within the term; leſſor is com- 
pellable to renew. 196 


Limitations of Terms for Years, Money, 
+ "5:5 WW 


Deviſe of a perſonal eſtate to 4. for life, 
and afterwards for her children; the 
yearly intereſt and produce to be for 
their maintenance until the ſons ſhould 
be twenty-one, and the daughters 
eighteen, at which reſpeCtive ages 
their reſpective portions to be paid to 
them, and for want of ſuch iſſue, then 
to B. A. dies without iflue ; the de- 
viſe over to B. good, the words [for 
want of ſuch iſſue] being the ſame as 

for want of ſuch chileren.] 421 

A jointreſs demiſes her eſtate for life for 
ninety-nine years, if ſhe ſo long live, 
in truſt for herſelf during her widow- 
hood, and after her marriage in 
truſt for one of her younger ſons, and 
the heirs of his body, and if he died 
without iſſue, remainder in truſt for 
her next younger ſon; the eldeſt fon 


dies without iſſue and inteſtate ; whe- | 


ther the truſt of this term ſhall go to 
his adminiſtrator or to the next ſon in 
remainder, 676 
One poſſeſſed of a term deviſes it to A. 
for life, remainder to his firſt, &c. 
ſon in tail ſucceſſively, remainder to 
his daughter, and if A. ſhall have 
neither fon nor daughter, then to 
J. S. A. dies never having had a 
fon or daughter, the deviſe over to 
J. S. is good. 680 
The common courſe of ſettling terms 
for years. 690 


Evidence and parol Evidence. See alſo 
Witneſs. 


One ſeiſed in fee, as heir of his mother's 
mother, deviſes the land in truſt to 
pay ſeveral annuities, and the reſidue 
to go tothe right heirs of his mother's 
fide for ever; parol evidence admitted 
to prove which heir was intended, 
vix. whether the heir of the mother's 
mother's fide, or the heir of the 
mother's father's ſide. Page 136 

One makes a will, and an executor, 
giving a legacy of 500/. to the exe- 
cutor, but making no diſpoſition of 
the ſurplus ; parol evidence of the in- 
tention and declaration of the teſtator 
touching the ſurplus admitted. 210 

A witneſs examined on a commiſſion 
ſwears reflecting words; yet he ought 
not to pay colts, it being the com- 
miſſioners* fault to take down ſuch 

depoſition. 406 

A witneſs examined at a former trial of 
an iſſue between the ſame parties, 
and who had been examined in the 

cauſe, dies; not only his depoſitions 
may be read, but what he ſwore at 
the former trial may be given in 
evidence. 563 


Examination. Vide ſupra Title Evi: 
dence, Depolitions and Witneſs. 


| Exceptions to a Maſter's Repozt. 


On an anſwer's being reported not ſcan- 
dalous or impertinent, if the plaintiff 
except to the maſter's report, he muſt 
ſhew ſpecially wherein it is ſcandalous 
or impertinent. 181 

Quære, Whether this rule does not hold 
ſtronger where exceptions are taken to 
an anſwer for inſufficiency, and the 
maſter reports it ſufficient, that the 
plaintiff in his exception ſhould ſhew 
wherein the anſwer is inſufficient. 

ibid. 

Where a bill or anſwer is referred for 
ſcandal, and reported to be ſcanda- 
lous; if the maſter has once expunged 
this ſcandal, the party cannot except, 

. @s 


as it will not appear on record what 
that ſcandal was, and it was the party's 
own fault that he did not except to 
the report ſopner. Page 182 


Execution of a Power. Vide under 
Title Power. 


Executoz and Idminiſtratoz. Vide alſo 
Allets. 


Where there were ſeveral executors, 
ſome admitted aſſets; yet an account 
was decreed againſt the reſt. 145 

One poſſeſſed of a term deviſes it to A. 
makes B. his executor, and dies 
leaving ſome debts; if the executor 
ſells the term, the purchaſer ſhall 
hold it againſt the deviſee ; /ecus if 
ſold at an under-value, or if the pur- 
chaſer knew that there were no debts, 
or that the debts were or might be 
paid without breaking in upon this 
ſpecific legacy. 148 

One by will gives an annuity out of his 

rſonal eſtate; if the executor has 
miſbehaved himſelf, the court will or- 
der part of the perſonal eſtate to be 
ſet aſide to ſecure this agnuity, 163 


An executor pays beyond aſſets, he can- 


not make the legatees refund. 296 
An executor or adminiſtrator may retain 
out of aſſets as well for a debt due in 
truſt for himſelf, as for a debt due to 
himſelf. Quere tamen. 298 


One deviſes, that his executors ſhall ſell 


his land, and leaves two executors, 
one whereof dies, the other renounces, 
and adminiſtration is granted to A. 
who brings a bill againſt the heir to 
compel a ſale ; whether the renounc- 
ing executor, in whom this power of 
ſale collateral to the executorihip was 
veſted, ought not to be made a party? 
308 

One deviſes, that his executors ſhall ſell 
his lands and inveſt the money in pur- 
chaſing an annuity for J. S. to whom 
he gives the reſidue of his perſonal 
eſtate ; the teſtator dies, and the an- 
nuitant dies three months after the 
teſtator ; yet the adminiſtrator of the 
aanuitant ſhall compel a ſale, and 
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ſhall have the money ariſing there- 
from, and alſo the rents — profits 
till ſale. Page 309 
If an executor pays one legacy, upon a 
ſuppoſition that there are aſſets to pay 
all the other legacies, and afterwards 
there is a deficiency, the legatee muſt 
refund. | 447 
An adminiſtrator pendente lite touching 
a will may maintain actions for re- 
covering debts due to the 9 
If chere be a decree for an TE, 
which the executor 1s party, and the 
executor has a debt which he does not 
claim, and lies by, and the account 
is taken and perfeted; he ſhall not 
bring a new bill for his debt, and put 
the eſtate to a freſh charge, this being 
contrary to the truſt repoſed in him. 


733 


In what Caſes an Executor Hall or ſhall 
wot be only a Truftee. 


One by will gives his executor 5 /. for 
his care in performing the will, and 
makes no diſpoſition of the ſurplus ; 
but parol proof made of the intention 
and direction of the teſtator to the 
ſcrivener that the executor ſhall have 
the ſurplus; yet the ſurplus decreed 
to the next of kin. 158 

One makes a will, and an executor, 
giving a legacy of 500. to the exe- 
cutor, but making no diſpoſition of 
the ſurplus; parol evidence of the in- 
tention-and declaration of the teſtator 
touching the ſurplus admitted. 210 

Generally ſpeaking, if there be an ex- 
preſs legacy to the executor, and no 
deviſe of the ſurplus, the executor 
ſhall not have the ſurplus, but the 
ſame ſhall be diſtributable according 
to the ſtatute. 211 

The teſtatrix ſaying, that ſhe hoped her 
executor would not take it ill that ſhe 
gave ſo much from him, an evidence 
that the ſurplus was intended for the 
executor. 214 

Where the wife has been executrix and at 
the ſame time has had an expreſs le- 
gacy, the has nevertheleſs under ſome 
circumſtances been held entitled to the 
ſurplus ; a fortiori where the executor 

bears 
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bears the title or honour of the fami- 


ly. Page 215, 216 
caſe of a will, where an expreſs legacy 
3s given to the executor, if a legacy be 
alſo given to the next of kin, this 
is equally a bar to the next of kin as 
to the executor ; and therefore if the 
ſurplus be not diſpoſed of by the will, 
the executor ſhall have it. Quære 
tamen. 338 


Executoꝛy Deviſe. 


A. ſeiſed in fee has two ſons B. and C. 
both unmarried, and deviſes his lands 
to truſtees for 5300 years, in truſt to 


Pay 50 J. per ann. to his eldeſt ſon B. 


r life, with power of diltreſs, and 
on ſeveral other truſts, ſome of which 
are remote; remainder to the firſt and 
every other ſon of B. in tail, remain- 
der to C. the ſecond ſon for life, re- 

. mainder over; by the better opinion 
this is a good executory deviſe to the 
firſt ſon of B. 28 


Expoſition of (Kozds. See alſo Mill. 


One makes his will and ſays, as to fuch 
gate as Gol hath bleed me with I de- 
wiſe in manner following ; after which 
he gives part to J. S. and his heirs, 
and deviſes the reſt of his eſtate to his 
wife in fee; this paſſes a truit-ellate. 

198 

One has an houſe in which he lives and 
houſhold goods, he has alſo an houſe 
at Go/port near Por:/month for invalid 
ſeamen, with a vait number of beds, 
ſheets and houſhold ſtuff, and by mar- 

— 7 articles it was agreed that his 
ife ſhould have no claim on his per- 
ſonal eſtate, except his beuſbald goods, 
end houſhold fuß; this exception to 

extend only to the goods which he 
had in the houſe in which he lived, 
and not to ſuch as were in the hoſ- 
pital made uſe of by the govern- 
ment. 302 

One deviſes a third of all his eſtate what- 
ſoever to his wife, and two thirds of 
all his real and perſonal eſtate to his 
ſon J. S. and his heirs ; the wife has 


but an eſtate for life in the third part 
of the real eſtate, the word efate being 
antended to deſcribe the thing only, 
and not the intereſt im the thing ; and 
when the teſtator intends to paſs a 
fee, he adds the word beirs to the 
word eftate. Page 335 
Where the words heirs of the bodies of the 
huſband and wife, and their heirs, ſhall 
be conſtrued children. 342 
One bequeaths to her grand-child 4. 
ſome of her beſt linen ; this void for 
uncertainty; yet the court recom- 
mended it to the executor to give ſome 
of the beſt linen to the legatee. 387 
A bequeſt of ſuch of the beſt linen as the 
executor ſhould think fit, or as the 
legatee ſhould chuſe, had been good. 
88 

Plate in common uſe held to paſs by he 
deviſe of houſhold goods, notwith- 
ſtanding any parol proof that it was 
not intended to paſs. 20 
One ſeiſed in fee, and poſſeſſed by leaſe 
for twenty-one years of lands in D. 
deviſes all his lands whereof he is 
ſeiſed, poſſeſſed, or any ways intereſted 
in, to A. for life, remainder to B. in 
tail, remainder to C. for life, with 
power to make a jointure, remainder 
to truſtees to preſerve contingent re- 
mainders, Sc. decreed the leaſehold 
ſhould paſs as well as the freehold. 


456 

A. deviſes all his land and efate ia D. 
to J. S. decreed a fee paſſed, theſe 
words carryirg not only the land, 
but alſo the teltator's intereſt therein. 
523 


Extinguſſhinent. 


Feme gives a bond to her intended huſ- 
band, that in caſe of her marriage ite 
will convey her lands to him in fee ; 
they marry, the wife dies without 
iſſue, and then the huſband dies; 
the bond tho! extinguiſhed at law, 
yet is good evidence of the agreement 
in equity, and the heir of the huſ- 
band mall compel a ſpecific per- 
formance againſt the heir of the wite. 

243 
One 
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One having a ſum of money charged 
upon land ſecured by a term in a 
third perſon, levies a fine of the land ; 
this extinguiſhes his right to the 
charge; ſo if he ſuffers a recovery. 

Page 605 


Father and Son. 


A Father or mother may be couſin to 
their ſon, and as ſuch inherit to 
him notwithſtanding the relation of fa 


ther, &c. 613 


Fine. 


Huſband ſeiſed in right of his wife of a 
ſhare in the New River water; the 
wife cannot be barred but by a 
fine; and where they both without 
a fine mortgage ſuch ſhare, the wite's 
paying intereſt after the huſband's 
death will not aftirm ſuch mortgage. 


127 
A truſt eſtate not forfeited by a fine. 146 
Vide alſo Truſt. 


Foxfeiture. 
A truſt eſtate not forfeited by a fine. 
146 
Fozeign Country. 


An uninhabited country newly found 
out and inhabited by the Exgliſb, to 
be governed by the laws of England. 


75 

A conquered country to be governed by 
ſuch laws as the conqueror will im- 
poſe ; but until the conqueror gives 
them new laws, they are to be go- 
verned by their own laws, unleſs 
where theſe laſt are contrary to the 
laws of God, or totally filent. ibid. 


Fozgery. 


One transfers South-/ea ſtock by a forged 
letter of attorney; the transfer ad- 


Judged void, and the right owner 
not hurt, and the dividends received 
under this forged letter of attorney to 
be taken back from the aſſignee and 
reftored to the right owner. Page 76 


| Frand. See alſo Title Uoluntarp. 


On ſuggeſtion of a groſs fraud, the 
court will upon an original bill over- 
rule a plea of a decree, and a report 
made and confirmed therean, if the 
ſuggeſtion of fraud be not denied. 73 

All ok are cognizable in equity as 
well as at law. 156. 220 

A conveyance by a weak man for a 
ſmall conſideration ſet aſide. 203 

A different confideration from what 1s 
expreſſed in the deed not to be aver- 
red ; and though the conſideration of 
blood be a good one, yet that not to 
be regarded, if money, or the t 
of 2 be expreſſed in hs 
deed; alſo a good objection that the 
grant is to two, and only one of kin. 

204 

Evidence of fraud, when no proof that 
any inſtructions were given for pte- 
paring the deed by the grantor, or 
when the deed was not read to him. 

205 

There is a diverſity betwixt a deed and 
a will gained from a weak man, and 
upon a miſrepreſentation ; in regard 
equity will ſet aſide the former, but 
not the latter. 270 


Statute of Frauds, vide under title Arrre- 
ment parol under Agreement. 


Guardian. Vide alſo Title Inkant. 


HERE aguardianſhip is deviſed 
to three, without ſaying, and to 
the ſurvivors or ſurvivor of them, yet 


the ſurvivor ſhall take. 102 
A guardianſhip being an authority cou- 
pled with an intereſt, 108. 122 


Tae 
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The puniſhment inflited by the law on 
ſach as married a ward without the 
conſent of the guardian. Page 111 

On this court's committing the cuſtody 
of an infant to the care of any one, 
ſuch committee enters into a recog- 
nizance that the infant ſhall not marry 
without leave of the court. 112 

Where the right of guardianſhip is in 
diſpute, the court will upon petition 
only, without bill or decree, make 


Though an infant cannot bring a bill 
for an account againſt his guardian 
until his coming of age, yet a third 
perſon may, even during the mi- 
nority of the infant. 119 

Not a reaſonable maxim, that the next 
of kin to whom the land may deſcend 
ſhall not be guardian in ſocage. 262 

Where an eſtate in mortgage deſcends to 
an infant, the guardian ought not to 

it the intereſt to grow in arrear, 
Car out of the profits of the eſtate to 

keep it down. 279 

One of the guardians of an infant girl 

of about nine years old, takes her 

from a boarding ſchool and marries 
her ts his own ſon who has noeſtate ; 
the court ordered the guardian to 
produce the girl, in court and then 
committed her to the other guardian, 
ordering an information to be brought 
againſt the guardian who married the 
ward to her diſparagement ; but held 
this to be no contempt, the ward not 
being under the immediate care of 

the court. 561 

Where an infant is defendant, the ſer- 
vice of the /ubpana to hear judgment 
muſt be on the guardian, not on the 
infant, 


= 


Gzant. 


One ſeiſed in fee of an hundred, and of 
lands in the hundred, grants the hun- 
dred; this paſſes only the franchiſe, 
and not the lands in the hundred. 

; 490 


643 


Heir and Anceſtoz. | 


NE ſeiſed in fee deviſes lands to 
his grand-daughter for life, te- 
mainder to his right heirs male for 
ever, and dies, leaving his grandſon 
his heir at law, and a deceaſed bro- 
ther's ſon his next male heir; the de- 
viſe of the remainder is void. | Page 1 
One ſeiſed in fee, as heir of the mother's 
mother, deviſes the land to truſtees 
in fee, in truſt to pay ſeveral an- 
nuities, the refidue to go to the 
teſtators's right heirs of his mother's 
ſide for ever ; the heir of the mother's 
mother's ſide entitled to the eſtate 
and ſurplus of the profits after the 
annuities paid. 135 
A will not atteſted as the ſtatute of frauds 
requires, ſhall not paſs any eftate, of 
which the heir, as heir, would other- 
wiſe have had the benefit, 238 
On a bill brought by a deviſee againſt an 
heir to prove the will, the heir croſs 
examines the plaintiff's witneſſes, and 
refuſes to releaſe his right, yet the 
heir ſhall have his coſts given him 
on motion; otherwiſe if he examines 
witneſſes of his own. 285 
A younger brother beyond ſea having 
contraſted to buy a real eſtate of hi: 
elder brother, makes his will, charg- 
ing his eſtate with great legacies, but 
his will was atteſted only by two wit- 
neſſes; afterwards the teſtator dies 
. withoutifſue, leaving his elder brother 
his executor and heir; the heir may 
retain out of the aſſets the whole 
purchaſe money though entitled again 
to the land as heir. 291 
A proviſion made by a father of land 
for an heir is not to be brought into 
hotchpot. 440 
A father or mother may be couſin to the 
ſon, and as ſuch inherit to him, not- 
withſtanding the. relation of father, 
Dc. 613 
Though the law will not allow a bro- 
ther of the half blood to be heir, b 
prefers the uncle, yet there is no ſoli 
reaſon for it, the uncle being not only 
more remote, but having only half 
the blood, viz. only the blood of the 
father, 735 


Matters contro verted between the Heir and 
| Executor. 


Where, although by a voluntary con- 
tract, money is agreed to be laid out 
in land, the court will execute ſuch 
agreement in favour of the heir. P. 171 

In all caſes where it is a meaſuring caſt 
between an executor and an heir, the 
latter ſhall in equity have the prefer- 
ence. 176 

One articles to buy lands, and dies; his 
executor ſhall pay the money, but his 
heir ſhall have the lands. 632 


Hotchpot. Vide alſo London. 


If the mother being a widow advances a 
child, and dies inteſtate, leaving many 
children, the child advanced ſhall not 
bring what he received from his mo- 
ther into hotchpot. 356 

4. deviſes all his real and perſonal eſtate 
to his executors and their heirs, in 
truſt to ſell and pay all his debts; 
his real eſtate being only equitable 
aſſets, and the teſtator leaving debts 
by bond and ſimple contract, if the 
bond creditors are paid 
perſonal eſtate, they ſhall bring it 
back again into hotchpot, or ſhall not 
have any thing out of the real —_— 

41 

Huſband by marriage ſettlement ſecures 
a portion for daughters of the mar- 
riage in default of iſſue male; there 
is one daughter only, the huſband 
ſurvives that wife, and marrying 
again, leaves iſſue by the ſecond wife, 
and dies inteſtate, the daughter by the 
firſt marriage being an infant, and her 
portion not then due; if the daughter 
lives till the portion is due, it is an 
advancement pro tanto, and mult be 
brought into hotchpot as to the other 
iſſue. 435 

Proviſion for a child by the will of the 
father not to be brought into hotch- 
pot nor a proviſion of land for an 

eir, | 4440 

One ſettles a rent out of lands upon a 

younger child; this is an advance- 


t out of the 


J 


N 
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ment pro tanto, and muſt be brought 

into hotchpot. Page 441 

An annuity ſettled by a father upon a 
child co commence after the father's 
death, is an advancement pro tanto, 
and muſt be brought into hotchpot, 
as muſt a contingent-proviſion, when 
ſuch contingency happens. 442 

The rather as contingent debts are with- 
in the ſtatute of diſtribution. 

A proviſion made for a child either by a 
voluntary ſettlement or for a good 
conſideration, is an advancement pro 
tanto, and mult be brought into hotch- 


pot. 
So tho” the portion be not paid, yet if 
ſecured to the child in the father's 
life-time, ai tho“ not payable till after 
the father's death. 445 
Maintenance money for a child not to be 
taken as an advancement. 44 
A father advances one of his children in 
rt; the child dies, after which the 
ather dies inteſtate ; the iſſue of the 
dead child claiming a diſtributive 
ſhare ſhall bring into hotchpot what 
their father has received. 56a 


Houlhold Goods, and what paſſes by 
the Deviſe thereof, vide Expoſition 
of Wozds. | 


Hundred. 


One ſeiſed in fee of an hundred, and of 
lands in the hundred, grants the hun- 
dred; this paſſes only the franthiſe 
and not the lands in the hundred. 400 


Incumbꝛance. Vide Securities. 


Infant. 


Though an infant cannot bring a bill 
for an account againſt his guardian 
until his coming of age, yet a third 
perſon may, even during the minority 
of the infant. 119 

A feme infant ſeiſed in fee, on marriage 
with the conſent of her guardians 
covenants in conſideration of a ſettle 

ment 
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| ment made for a valuable confidera- 


ment to convey her inheritance to her 
Huſband ; if this is done in conſidera- 
tion of a competent ſettlement, equiry 


will execute the agreement, though no | 


action would lie at law to recover 
damages. Page 244 
Where an eſtate in mortgage deſcends to 
an infant, the guardian ought not to 
2 the intereſt to grow in arrear, 


ut out of the profits of the eſtate to 


keep it down. 279 
An infant by prochern amy brings a bill 
and never ſtirs in it after he comes of 

age, and the bill is diſmiſſed; the in- 


fant and 1 amy are both liable 
3. 


to pay co 297 
At law an infant is liable to pay coſts if 
the judgment be againſt him. 293 
Where an inf..nt in his bill, by miſtake 
of his guardian, ſubmits to any thing 


which will be prejudicial to him, this | 


will not be binding, but he will be 
allowed to amend. 3 
Upon a decree againſt an infant unleſs 
cauſe within fix months after he comes 
to age, the infant may anſwer, make 
a defence, and examine witneſſes a- 
new. 401 
An infant, when he is plaintiff is as 
much bound and as little pr.vileged 
as one of full age. 519 
The court will not on motion or petition 
order an infant truſtee to convey, un- 
leſs the truſt appear in writing ; but 
in ſuch caſe will 
truſt to get a decree by bill. 549 


Where an infant is defendant the ſervice | 


of the ſubpoena to hear judgment muſt 
be on the guardian, not on the in- 
fant. | / 643 
Where one has been in poſſeſſion of land 

| belonging to an infant, if the infant 
when of age makes out his title, he 
ſhall recover the profits in equity from 
the time of the firit accruing of his 
title, and not from the filing of his bill 
only. 654 


Injundtion. 


Injunctioa granted to ſtay the ringing of 
a bell, in contequence of an agree 


leave the ce/tui gue | 


tion. | Page 268 
On a bill brought to ſet afide a will of a 
perſonal eſtate for fraud, the court 
will deny an injunction. 287 
Hazardous to grant an injunction to ſtay 
the working of a coal mine. 389 


Inn of Court. 


A bill in equity will not lie to redeem 
a mortgage of chambers in an inn of 
court, but the plaintiff mult apply to 
the bench, or to the judges of the ſo- 
ciety ; /ecus if on application to the 
bench they refer the plaintiff to his 
remedy in equity. 511 


P 


Intereft. See alſo Moztgage. 


See Where and from what Time a Le- 
gacy fhall carry Inmtereft under title 


Legacy. 


If one by will charge his land with the 
payment of his debts, this is like a 

mortgage for his debts, which will 

make ſimple contract debts carry in- 

tereſt. 27 
Equity apportions intereſt due upon a 

mortgage; /ecus of rent. 176 
A reverſion expeQant on an eſtate for 
life is decreed to be fold, B. is con- 
firmed the beſt purchaſer, and the 
order made abſolute the 1ſt of January 
1724; on the day of fanuary 
1726, B. is ordered to bring his money 
into the bank ; the life drops; as if 
the life had dropped the next day 
after the report of B. 's being the belt 
purchaſer made abſolute, the purchaſe 
muſt have ſtood, and 2s from that 
time the life was wearing, ſo from 
that time the purchaſer ought to pay 
intereſt, 410 


Inſurance. 


of his ſhip, inſures it without ac- 


quainting the inſurers what * 


A merchant having a doubtful account 


In 


me was in; this held to be a fraudu- 
leat inſurance, and the court re- 


lieved againſt the policy. Hage 170 


Jointenants and Tenants in Com- 
mon. | 


A guardianſhip deviſed to three, without 
ſaying, and o the furvivors and ſur- 
vi vor of them; yet the ſurvivor hall 
have it, 102 

A deviſe of lands to A. and B. and the 
ſurvivor of them and their heirs, 
equally to be divided betwixt them 
ſhare and ſhare alike; A. and B. are 
jointenants for their lives, and have 
ſeveral inheritances. 280 

Deviſe to A. and B. A. dies in the teſta- 
tor's life-time; B. ſhall have the 
whole. 331 

Deviſe of a reſidue of a perſonal eſtate to 
three is a joiat deviſe, and ſhall ſur- 
vive. 347 

A. makes two executors B. and C. ap- 
pointing them reſiduary legatees, 5. 
dies; the whole ſhall ſurvive to C. 

529 


Ireland. 
One by will made in England deviſes an 


annuity in truſt for his wife out of 
lands in Ireland, the teſtator, his wife 
and the truſtee reſiding. in England; 
the annuity ſhall be paid in England, 
and in Engliſh money, and the eſtate 
bear the charge of the return. 88 
So if one in Expland gives by will a le- 
gacy out of lands in Jreland, the le- 
gacy ſhall be paid in Eugland, and in 
Engliſþ money. 89 
The court of chancery in England may 
roun a ſequeſtration againſt the de- 
endant in /reland, but it muſt be after 
a ſequeſtration taken out here, and 
nulla bona returned. 261 


Ie. 


In caſe of an ifſue out of chancery, it is 
proper to move that court for colts for 
not going on to trial, or to move 
there for a ſpecial jury, 08 

Vor. II. 


| 


- 
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Judgment. Vide Decurities. 
Jurisdifion. See Court. 
8 Jury. 


In caſe of an iſſue out of chancery, it is 
proper to move that court for a ſpe- 
cial jury, * Page 68 


— _—_— 


2 4 


King. See Pzerogative. 


— — 


— 


Lapſe of Time. 


Lis of time relieved againſt 
by a court of equity. 67 


Leaſes and Covenants therein. See 
alſo Efate for Life, and Eftate for 


Years. 


Leſſor covenanted to renew the-leaſe at 
the requeſt of the leſſee within the 
term; leſſee did not requeſt, but his 
executors do within the term; leſſor 
is compellable to renew. 196 

Leſſor covenanted to renew the leaſe at 
the ſame rent, and upon the ſame 
covenants as in the original leaſe. 
The renewed leaſe ſhall not contain 

the covenant of renewal. 19 

A deviſe, that if cui que vie of a Fe. 
leaſe which the teſtator had, ſhould die, 
the teſtator's executors ſhould purchaſe 
the premiſſes for the life of J. S. the 
teſtator's kinſman ; but if ſuch pur- 
chaſe could not be made, then the 
ſurplus of the perſonal eſtate to go to 
another; the purchaſe was made ac- 
cordingly; yet J. S. held to take no 
intereſt by this will. 323 


Legaty and Legatce. Vide alſo title 
Satistaſtion, allo Legacies given ro 
marry with conent, &c. See Refiraints- 


on Marriage under title Marriage. 


Oae having a wife and three daughters, 
deviſes go/7. to his taee daughters 
Te equally 
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equally payableat their reſpeQive ages 
of twenty-one or marriage, and if all 
die before their legacies are payable, 
then the whole to the mother; if two 
of the daughters die before their ſhares 
become due, the ſurviving daughter is 
entitled to the whole, Page 69 
H a creditor by bond, or other creditor 
who may come upon the land, exhauſt 
the perſonal eſtate, a legatee ſhall 
ſtand in his place and be paid out of 
the real aſſets, 81 
Legatee's both chriſtian and ſurname 
miſtaken, yet the legacy good. 141 
One by will gives ſeveral legacies, & 
inter al”, to ſuch of his creditors with 
whom he had formerly compounded 


their debts; this but a legacy, and| 


not to be preferred to other legacies. 


2 

FI deviſe 100 l. to 4. payable at his age 
of twenty-one, A. dies before twenty- 
one; his executors ſhall not have the 
legacy until ſuch time as 4. ſhould 
have come to twenty-one if he had 


lived. | 336 
And my executor, ſhall have the intereſt 
in the mean time. . 478 


But if I give a legacy to A. payable at 
his age of twenty-one, and if he dies 
before, then to B. and A. dies before 
twenty-one; B. ſhall have the legacy 
preſently, and not ſtay till ſuch time 
as 4. ſhould have come to twenty- 
one. 478 

A. by will deviſes 5oo7. to his infant 
grandſon, without appointing any 
time for payment, with proviſo if he 
dies before twenty-one, then the le- 
$aey to go over to B. the grandſon 

I kave the intereſt of the legacy 
during his infancy. 504 

The court of chancery in caſe of legacies 
determines according to the rules of 
the common, not of the civil law; as 
where I deyiſe to my daughter 10001. 
on condition that ſhe marry with her 
mother's conſent, with a deviſe over in 
caſe the does not marry with ſuch 
conſent; if the daughter marries with- 
out her mother's conſent, a court of 
equity determines the deviſe over, 

- and condition to be good, though the 


civil law ſays they are both void, and 


that maritagium dcbet eſe liberum. 
331 


If a legacy be aſſented to by the execy. 


tor, it from thenceforth becomes a 
legal property. Page 531 


One gives a legacy to a daughter to be 


paid to her when ſhe ſhould attain 
twenty-one, or be married with the 
conſent of his executors, proviſo that 
if the daughter marries without the 
conſent of the executors the legacy to 
go over; this condition, though ge- 
neral, muſt yet be underſtood if the 
marry under twenty-one without ſuch 
conſent, and on the daughter's com- 
ing to twenty-one, the court will de. 
cree her the legacy. $47 


Legacy. 
Ademption of a Legacy. 


One placed 5001. in a goldſmith's hand: 


on his note, and afterwards orders 
art out again, and then deviſes 500/. 
in the goldſinith's hands to J. S. this 
good for the whole 560/. ſecus if the 
teſtator had after the making the will 
drawn out part of this money; for 
this had been an ademption pro tanto. 
164 


A. having a debt due to him from J. S. 


deviſes 500 J. of it to B. and the re- 
ſidue of it to C. but does not men- 
tion what the debt is which is owing 
from J. S. A. receives the whole debt 
in his life-time; B. dies before the 
teſtator; the teſtator's receiving in 
the debt in his own life-time is an 
ademption of the legacy, as to the 
deviſe of the re/iduum of the debt; but 
it might have been otherwiſe as to the 
certain legacy given to B. if he had 
ſurvived the teſtator. 330 


One by will gives 100/. due to the teſ- 


tator for rent from B. and now in 
B.'s hands; afterwards the teſtator 
ſues B. for the rent, and recovers 
it; yet this no ademption of the le- 
acy, ſince the teſtator's ſuing for 
it might be occaſioned by his thinking 
the debt in danger. 469 


what Caſe a Legacy ſhall or ſhall not be 
= Sati faction of a Debt or other De- 
mand on the Teftator's Eftate. Vide 


Satisfaction. 


Legacies, Abatement, and Refunding. See 
title Charity. 


One by will gives ſeveral legacies, and 
afterwards in the ſame will, appre- 
hending that there will be a ſurplus, 
thereſore gives farther legacies; the 
legacies in the former part of the 
will ſhall have preference in caſe of a 
deficiency of aſſets. Page 23 

One makes a will, then a codicil, and 
gives legacies by both ; on a deficiency 
of aſſets they ſhall come into aver- 
age. ibid, 

In caſe of a deficiency, charity legacies 
as well as others ſhall abate in pro- 
portion; but a legacy of 3/. to the 
poor of the pariſh, to be'taken as part 
of funerals, and ſo no abatement. 23 

Sixty pounds legacy to an executor for 
care and pains, in caſe of a deficiency 
to abate in proportion. ibid. 

If an executor pays a legacy on a ſup- 
poſition that there are aſſers to pay all 
other legacies, and afterwards there 1s 
a deficiency, the legatee muſt refund. 

447 


Legacies or Pertions weſted, lapſed or ex- 
tinguiſbed. 


A father gives a legacy to an infant 
child payable at twenty - one, in what 
caſe and in what manner, the court, 
will allow maintenance to the in- 
fant out of the legacy before it is due. 

21 

A. deviſes 5001. legacy to the ſecond 
ſon of J. S. and deviſes other legacies 
to the other ſons of I. S. declaring 
that if any of the younger ſons of 
J. S. ſhall die before they are capable 
of receiving their ſhares, the ſhare or 
legacy of him fo dying ſhould go to 
the ſurvivor; the ſecond ſon dies in 
the teſtator's life-time, * this 5001. 
given to the ſecond ſon ſhall not ſur- 
vive, 339 
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A. having a niece an infant about the 
age of ſeventeen, deviſes to her the 
ſurplus of his perſonal eſtate, payable 
at twenty-one, and if ſhe die before 
twenty-one, or marriage, then the 
ſurplus to go over; decreed the niece 
ſhould have the intereſt paid her in 
the mean time, the deviſe over being 
a condition ſubſequent. Page 419 

A. deviſes the ſurplus of his perſonal 
eſtate to ſix perſons, to each a fixth 
part ; one of them dies in the life of 
the teſtator ; this ſixth part ſhall be 
taken as undiſpoſed of by the will, 
and go to the teſlator's next of kin. 


8 

Secus had it been a joint deviſe, for 45 
it ſnould have gone to the ſurviving 
legatees. ibid. 
By a marriage ſettlement a term for 
years is created to raiſe 5000/. for 
daughters payable at their age of 
twenty-one or marriage; proviſo, that 
if any of the daughters attain their 
of twenty-one, or marry in the 
father's life-time, then the portion to 
be paid within a year after the father's 
death; alſo if any of the daughters die 
before her portion is payable, or be foro 
her age of twenty-one, or marriage, 
her ſhare to go to the ſurvivors or ſur- 
vivor; there was iſſue a ſon and three 
daughters, the firſt of whom married 
and received her portion, the ſecond 
attained twenty-one, marriedand died 
without iſſue, and her huſband ad- 
miniltered; the third daughter ſur- 
vived both her ſitters; reſolved the 
huſband, as adminiſtrator of the ſe- 
cond daughter, was entitted to her 
ſhare of the 5000/7, the having lived 
to twenty-one, ſo that the right veſted 
in her, and the payment was only 
ſuſpended till her father's death. 515 
A legacy out of a perſonal eſtate, pay- 
able to an infant at twenty-one; if 
the infant dies before twenty-one, 


his adminiſtrators may have it; ſecus 


if the legacy is charged upon a real 
eſtate. 610 
Neither 1s there any diverſity where a 
portion or legacy is charged by will 


upon land, and where by a deed pay- 
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able to an infant at twenty one; fer 
in both caſes where the infant dies be- 


fore twenty-one, it ſinks into land. |. 


Page 610 


Where and from what Time a Legacy fall 
carry Intereſt. | 


If a legacy be given out of land, it car- 
ries intereſt from the death of the teſ 


tator, though no time of payment be 


mentioned in the will, becauſe land 
yields profits. 26 
If out of perſonal eſtate lying dead, it 
yields intereſt from a year after the 
teſtator's death; but if a time of Pay 
ment be mentioned, then intereſt from 
that time. ibid. 
If a legacy be given only out of a re- 
verſion or remainder, it ſhall not yield 
intereſt but from the end of the _ 
| ibid. 
If out of a perſonal eſtate conſiſting of 
mortgages or funds carrying intereſl, 
and no time be mentioned for pay- 
ment, it ſhall carry intereſt from the 
death of the teſtator. 27 
If a legacy be brought into court, the 
legatee ſhall loſe the intereſt while it 
remains in court; but if placed out 
by the court at intereſt, legatee to 
have ſuch intereſt. ibid, 
tee or creditor coming in before 
a Maſter for his legacy or debt, and 
not party to the cauſe, ſhall have his 
coſts; for it was in his power to have 
brought a bill for his legacy or debt, 
which would have put the eſtate to 
further charge. 27 


Specific Legacies. 

Though bona paraphernalia be not to be 
allowed to the widow where there are 
not aſſets at the death of her huſband, 
notwithſtanding contingent aſſets af- 
terwards fall in, yet under ſuch cir- 
cumſtances he ſhall have a ſpecific 
legacy. 79 
One poſſeſſed of a term deviſes it to 4. 
and makes B. his executor, and dies 
leaving ſome debts; if the executor 


ſells the term, the purchaſer ſhall hold 


A 


3 
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it againſt the deviſee; /ecus if fold at 
an under-value, or if the purchaſer 
knew that there were no debt, or that 
the debts were or could be paid with- 
out breaking in upon this ſpecific 
legacy. Page 148 


Limitations. 
Statute of Limitations. 


Feme covert having a ſeparate eſtate 
borrows money on bond; the ſeparate 
eſtate liable; and tho? fix years paſs, 
the demand not barred by the ſtatute 
of limitations. 144 

A truſt not within the ſtatute of limita- 
tions. 145, 374 

One owing a debt by ſimple contract 
barred by the ſtatute of limitations, 
deviſes lands in truſt to pay his debts; 
Q. whether this debt be revived by 
the will. | 373 


Lis pendens. Vide uuder title Bill, 


London and the Cuſtoms thereof. 


Though it may be a queſtion, whether 
the child of a freeman of London, upon 
receiving a ſuitable portioo, may re- 
leaſe to the father the orphanage part, 
yet if the child, or the CES of 
ſuch child, covenants to releaſe to the 

\. executors after the freeman's death; 
this good, and equity will execute 
the covenant. 272 

Any lands of inheritance ſettled by a 
freeman on his child no advancement; 

ſecus of a leaſe for years; but if lands 
of inheritance are given as an ad- 
vancement, and in bar of the cultom, 
and accepted as ſuch, this will bind 
in equity. 274 

A father bequeaths to his younger daugh- 
ter 3500 J. the ſon ſwears by his an- 
ſwer, that his father on his death · bed 
recommended it to him to let his 
filter have an annuity for her portion; 
the daughter has alſo a right to he 
orphanage part by the cuſtom ; the ſon 

being the father's executor agrees _ 


J Table of the Principal Matters. 


his ſiſter, then forty years old, to give, 
and does - ſettle an annuity of 2501. 
per annum on his ſiſter in lieu of her 
portion ; the other ſiſter is witneſs to 
the deed, and the agreement made by 
the conſent of the relations; bill 
brought by the other ſiſter's huſband 
to ſet aſide this agreement, diſmiſſed 
with coſts. Page 274 
The perſonal eſtate of a freeman ſhall be 
applied to pay off mortgages prefer- 
ably to the cuſtomary or orphanage 
part; ſo againſt a reſiduary legatee ; 
but not againſt a pecuniary or ſpecific 


legatee. 335 
The itatute of diſtribution is grounded 
on the cuſtom of London. 358 


A freeman of London having but one 
child advances that child in part only; 
the child ſhall take a full ſhare without 
bringing what ſhe had before received 
into hotchpot; for the only meaning 
of bringing the child's ſhare into 
hotchpot is, to make an equality 
among the children. 526 

If a freeman has ſeveral children, or but 
one child, and has in his life-time 
fully advanced that one child, or all 
his children, he may diſpoſe of his 
eſtate as if there were none; ſo if the 
freeman compounds with his wife be- 
fore marriage for her cuſtomary part, 
it is the ſame as if no wife. 527 

If a freeman has advanced his child on 
marriage, and the certainty of that 
advancement does not appear under 
the freeman's hand, this is to be taken 
as a full advancement; but the free- 
man's declaration alone in his will 
that he has fully advanced his child, is 
not of itſelf ſutficient evidence, 527 

A freeman by his will gives 35 /. to his 
daughter, provided that if the refuſe 
to give a releaſe, or put the executors 
to any trouble, then her legacy of 
357. to go over to her ſiſter's children; 
the daughter claims her orphanage 
part, and the huſband joins in the 
claim, and does not claim the 35 /. 
legacy; decreed the daughter and her 
huſband's claiming the orphanage part 
Was a forfeiture, and that the 35 J. 


being veſted in the deviſee over, equity 
will aot deveſt it, Page 528 


Lunatick. See alſo Court of Chan» 
cery. | 


A lunatick is never to be looked on as 
deſperate. 265 
No objection, that the committee of the 
lunatick's perſon is the next of kin, 
and will on his dcath come in for a 
ſhare by the ſtatute of diſtribution ; it 
being for the intoreſt of the next of 
kin to prolong the lunatick's life, 
whereby the perſonal eſtate will be 
increaſed. 544, 638 
Father or uncle deviſes the cuſtody of a 
lunatick's ſon or nephew, who is 
above twenty-one 3 this is void. 638 
The court will not grant the cuſtody of 
the lunatick's perſon to the next heir; 
but the being entitled to a ſhare of the 
—— ellate by the ſtatute of diſtri- 


ution is no objection. ibid. 

Inconvenient to grant the cuſtody of the 

lunatick to two. ibid. 
Maintenance. 


child payable at twenty-one; in 

what caſe and in what manner the 
court will allow maintenance to the 
infant out of the legacy before it is 
due. 21 
Uſual for the court, where younger 
children are left deſtitute, to make 
ſuch a liberal allowance to the guar- 
dian of the eldeſt, as that he may 
thereout be enabled ro maintain all 
the children. 23 
So where a legacy has been deviſed over 
in caſe of the legatee's dying before 
twenty-one, the infant legatee has 
been allowed a maintenance out of 
the intereſt. ibid. 
A reverſionary term for raiſing mainte- 
nance and portions for daughters 


Tt; ſhall, 


A Father gives a legacy to an infant 
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A Table of the Prineipa! Matters. 
ſhall, in caſe of neceſſity, be mort- 
ged to pay either, and when fallen 


into poſſeſſion, ſhal) pay all the arrears 
of maintenance incurred before it Sufficient if a maſter's report is filed be- 


came into poſſeſſion. Page 179 
Maintenance money for a child not to 
be taken as an advancement. 449 
By a marriage ſettlement maintenance 

for daughters is made payable half- 

yearly at Lady.day and Michaelmas, 
until the portions become payable, 

which is at eighteen or marriage; a 

daughter attained her age of eighteen 

the 16th of Aug; decreed to have 
her maintenance pro ratã from the 
laſt Lady day, till the time of her at- 

taining eighteen, 501 


Marriage. See alſo under title Baron 
and Feme. Agreements on Marriage, 
lee under Agreement. 


| Reftraints on Marriage. 
One deviſes the reſidue of his perſonal! 
eſtate to J. S. provided ſhe marries 
with the conſent of his two executors; 
on the death of one executor, the 
condition being a ſubſequent one is 
become impoſſible, and ſhe may marry 
without the conſent of the ſurvivor. 626 
Where there is a condition, that a feme 
ſhall marry with the, conſent of two 
execu'ors, and one without reaſon, 
1s againſt the match, the court will 
diſpenſe with his conſeat. 628 


Maſter and Servant. 


Father, on binding his ſon apprentice, 
| =o bond in 10001. for his ſon's 
delity ; the ſon imbezils 2007. which 
the father pays, but deſires the maſter 
not to truſt his ſon any more with the 
caſh; the maſter does truſt the ap- 
rentice again with his caſh, and is 
nepligent in calling him to account; 
the fon imbezils 1000/. more; the 
father is liable, but not to anſwer 
more in the whole than 1cco/. in- 
Fluding the firſt 200 /, 288 


Maſter's Repozt. 


fore any proceedings had thereon, 
tho” not within four days after it was 
made. Page 517 
Not uſual to have reports of receiver's 
accounts confirmed. 729 


Merger. 


Where 100 J. is c upon a real 
eſtate, which eſtate itſelf comes to the 
rſon entitled to the money, if in 

ee, the charge is merged; but where 
the 1007. charged is ſecured by a 
term or other legal eſtate in a third 
perſon, there the charge is not merged; 
nor if the eſtate which comes to the 
perſon entitled to the money, be only 
an eſtate · tail. 604 


Meſlenger. Vide Pzoceſs. 
| Wilpleading. 


Court will notrelieve on a matter purely 


Mines. 

One ſeiſed in fee conveys the lands, and 
all trees and mines, to truſtees in fee, 
to the uſe of 4. for life, remainders 
over ; A, cannot open the mines or 
cut down the trees. 242 
Tenant for life of coal-mines may open 
new pits or ſhafts for the working of 
the old vein of coals. 388 
Hazardovs to grant an injunction to ſtay 
the working of a coal- mine. 389 
One ſeiſed of lands wherein there ate 
coal- mines not opened, ſettles the pre · 
miſles on A. in tail, remainder to H. 
for life; 4. opens the mines and 
works them and dies without iſſue ; H. 
may continue working in all mines 
lawfully opened. 10% 


Modus. Vide Tithes. 


A Takle of the Principal Matters, 


Money. | 


One by will made in E»gland deviſes an 
annuity in truſt for his wife out of 
lands in Jreland, the teſtator, his wife 
and the truſtee reſiding in England ; 
the annuity ſhall be paid in England ; 
and in Z£xglif6 money, and the eſtate 
bear the charge of the return. Page 88 

So if one in England gives by will a le- 
gacy out of lands in freland, the le- 
gacy ſhall be paid in England and in 
Engliſh money. 89 

Money has no ear-mark, and it inveſted 
in lands and other things, cannot be 
purſued ; wherefore if a receiver of 
rents, or an executor in truſt, lays 
out the rents or aſſets in a purchaſe of 
lands in fee, and dies inſolvent, the 
purchaſe will not be liable; but if ſuch 
receiver or executor in truſt does by 
writing own that ſuch purchaſe was 
made with the truſt money ; this is a 
ſufficient declaration of truſt to bind 
the eſtate, . - 48 


Money agreed to be laid out in Land. See 
title Agreement, and Matters centro- 
werted berween the Heir and Executor, 
under title Yer. 1 


oztgage. Vide Intereſt, and alſo 
52 Securities. 


Redemption and Forecloſure. 


A bill in equity will not lie to redeem a 
mortgage of chambers in the inns of 
court, but the plaintiff muſt apply to 
the bench, or to the judges of the 
ſociety ; cus if on application to the 
bench they refer the plaintiff to his 
remedy in equity. 511 
One poſſeſſed of a renewable term mort- 
gages it to J. S. who gains a new 
term from the original landlord to 
commence after the old one; this new 
term ſhall be ſubject to the old equity 
of redemption. il id. 


| Notice. 


Mortgage and Tender of Money dus 

thereon. 

As to a tender of mortgage money, there 
ought to be reaſonable notice of pay- 
ing it in; and if the tender be inſiſted 
on to ſtop intereſt, the money muſt 
be kept dead from that time, becauſe 
the party is to be ancere pri. Six 
months. notice is given to pay in the 
mortgage money at Lincoln's Iun Hall; 
tho” this be not the place mentioned 
in the proviſo of the deed, yet where 
money was lent in town, and no ob- 

jection made to the notice, no reaſon 
for a perſonal tender, or to make a 
man carry a great ſum to a perſon in 
the country. Page 378 


As to buying in of Incumbrances, and what 
Uſe may be made thereof, vide under 
title Decurities. 


New River Water. 


Uſband ſeiſed in right of his wife 
of a ſhare in the New Ri ver Wa- 
ter; the wife cannot be barred with- 
out a fine, and where they both with- 
out a fine mortgage ſuch ſhare, the 
wite's paying intereſt after the huſ- 
band's death will not affirm ſuch 
mortgage. 127 


Vide alſo Mortgage and 
Tender of Money due thereon. 


Huſband by marriage articles, in con- 
ſideration of the marriage and of a 
portion, covenants to ſecure by a term, 
out of particular lands, portions for 
daughters; there is iſſue by the mar- 
riage a daughter, and the wife dies, 
after which the huſband on a ſecond 
marriage ſettles part of theſe lands in- 
cluded in the term ; ſuch ſettlement, 
if without notice of the former articles, 
will take place thereof, 435 
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A purchaſe pendente lite, though without | 
notice, and for a valuable conſidera- 
tion, yet ſhall be ſet afide. Page 482 

There ſeems not to be the ſame reaſon 
for obliging people to take notice of 
the filing of a bill as of a decree. 483 


* 


Obligation. See Bond. 
_Dffice and Officer. 


HERE the ſuitor has paid the 
officer his fee, and he neglects 

his duty, by which the ſuitor's pro- 

- ceſs becomes irregular, the ſuitor is 
to pay the. coſts to the other fide, but 
ſhall recover them again from the 
officer. 657 
And though the officer in ſuch caſe dies, 
his executor will be ordered to pay the 
cofts out of aſſets, it being matter of 
contract, and therefore not dying with 


the perſon. - ibid. 
D:phan. See London. 


Outlawry. 


A. is indebted to B. who out- laws A. and 
C. having goods of A. in his hands, 
B, brings a bill againſt C. to diſcover 
what goods of 4. C. has; C. may 
demur for that B. makes no title to 
the goods, as having no grant from the 
crown; alſo for that the attorney ge- 
neral ought to be made a party. 209 


Y the ſtatute of 11 & 12 z. 


B 


from purchaſing lands himſelf, but 
alſo from taking lands either by deviſe 
or ſettlement, the word purcbaſe being 


cap. 4. a papiſt is diſabled not only | 


uſed in contradiſtinction to the word 
deſcent. Page 3, 361 
So if lands are deviſed to be fold in truſt 
in the firſt place to pay debts and 
legacies, and to Pay the ſurplus to 
J. S. a papiſt; J. S. is rendered in- 
capable of taking the ſurplus, foraſ- 
much as it is a profit ariſing out of 
land, and ſuch deviſee by laying down 
the money may prevent the ſale. 5 

A papiſt conforming at eighteen incapa- 
ble of taking lands deviſed to him un- 
der that age. Quæve. | 6 
Secus where at the time of the deviſe ſuch 
perſon is ſo young as not to be able to 
chuſe or underſtand any religion. 6, 

I 

Deviſe of lands to truſtees in truſt, if — 
eldeſt ſon of A. turn proteſtant, then 
to ſuch eldeſt ſon ; this a good deviſe, 
not to a papiſt, þut to a proteſtant, 

| 132 

Deviſe to A. a proteſtant for life, re- 
mainder to B. a papiſt for life, re- 
mainder to C. a proteſtant ; A. dies, 
B. being a papilt is diſabled to take, 
and C. ſhall — preſently in the ſame 
manner as if the remainder had been 
to a monk. 362 
Deviſe of lands to A. for life, remain- 
der to B. a papiſt for life, remainder 
to truſtees for the life of B. in truſt 
to let B. take the profits, and to pre- 
ſerve the contingent remainders; the 
truſt to let B. the papiſt take the pro- 
fits is void, but the truſt to preſerve 
the contingent remainders good; and 
in this cal the grantor and his heirs 
being proteſtants ſhall have the profits 
during the life of the papiſt, afier 
whoſe death they ſhall go to B.'s ſon, 
being a proteſtant. ibid. 
If a papiſt was above the age of eighteen 
and fix months when the ſtatute of 
11 & 12 . z. againſt papiſts was 
made, he is out of the former clauſe 
of that ſtatute, 364 


Paraphernalia. 


Bona parapbernalia not to be allowed to 
the widow where there are not 


aſſets 


A Table of the Principal Matters. 


aſſets at the death of her huſband, 
tho' contingent aſſets afterwards fall 
in; Fus of a ſpecific legacy. Page 79 
Liable only in favour of creditors, not of 
the heir, nor conſequently of a deviſee 
who ſtands in the place of the heir. 544 


Parol Agreement. Vide Agreement 
* Parol. 


Parol Evidence. Vide Evidence. 


Parſon. 


The parſon is a corporation for taking 
of lands for the benefit of the church, 
as the churchwardens are for perſonal 
things. 126 


Parties. 


A. is indebted to B. who out-laws A. and 
C. having goods of A.'s in his hands, 
B. brings a bill againſt C. to diſcover 

. what theſe goods are; the attorney 
general ought to be a party. 269 

One deviſes that his executors ſhould ſell 
his lands, and leaves two executors 
one whereof dies, and the other re- 
nounces, and adminiſtration is grant- 
ed to 4. who brings a bill againſt the 
heir to compel a ſale ; whether the 
renouncing executor, in whom tne 
power of ſale collateral to the exe- 
cutorſhip was veſted, ought not to be 
made a party. 308 

Two obligors in a bond bound jointly and 
ſeverally, and one dies, the executors 
of the deceaſed obligor may be ſued in 
equity for the debt, without making 
the ſurviving obligor a party. 313 

An old mortgage is made to B. for 
350/. who in 1705 makes an under- 


mortgage to C. for 300. C. brings | 


a bill to forecloſe; B. the original 
mortgagee, of in caſe of his death his 
repreſentatives, ought to be made 


parties, : 643 


Partners and Partnerſhip. 


It is a reſolution of convenience, that 
in caſe of joint traders becoming bank- 


rupts, the joint creditors ſhall be paid 
out of the partnerſhip effects, and the 
ſeparate creditors out of the ſeparate 
effects; and if any ſurplus of the 
partnerſhip effects, after all the part- 
- nerſhip debts paid, the ſeparate cre- 
ditors to come in; and fo vice verſe 
the partnerſhip creditors to come in on 
a ſurplus of the ſeparate eſtate. P. 00 
Two joint traders becoming bankrupts, 
firſt there is a joint commiſſion, and 
the commiſſioners aſſign; afterwards 
ſeparate commiſſions and aſſigumen 
under them; the court held that the 
aſſignment under the firſt commiſſion 
conveyed all the bankrupt's eſtate, both 
joint and ſeveral, and conſequently 
that the conveyance under the ſepa- 
rate commiſſion was void. 500 


Partition. 


On a bill to ſettle the boundaries of a 
manor, it was decreed that each party 
ſhould give to the other a note of their 
boundaries, in order to have the matter 
tried in a feigned iſſue; and the iſſue 
being found for the defendanton three 
trials, he was not only allowed the 
coſts of all the trials at law, but alſo 
thoſe in equity; in regard the defen- 
dant had no bill, and the plaintiff 
might have tried it at law, without 
coming into equity. 376 

On a bill of partition no cofts of either 
ſide, becauſe it is for the benefit of 
both parties. ibid. 

Lands are conveyed in truſt, as to one 

moiety to 4. an infant in tail, as to 

the other to B. who is of age in 
tail; A. the infant brings a bill for 

a partition ; whereupon the court de- 

creed a partition, but that the truſtees 

ſhould not convey till the infant was 
of age, that he might join in con- 

firming the partition. 18 


Payment. 


Stoppage no payment at law nor in 
equity, unleſs under ſpecial circum- 
ſtances, and in caſe of mutual de- 

mands, 
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mands, where the ballance only is the 
debt. Page 128 


A receipt indorſed ſigned by the ſeller 
for the purchaſe money, if the money 
be not really paid, is of no avail. 295 


Payment of a Legacy, vide Legacy and 
Legatee. 


General Payment, how it all be applied. 


Jn a bill to compel a perforniance of an 
agreement to transfer York-Buildings 
ſtock, the bill alledged, that the plain- 
tiff 
faid the deferdant did not receive or 
accept it as earneſt; the plea ill, it 
not being material how or in what 
manner the defendant received or ac- 
cepted it, but how the other paid 
it; for quicquid ſoluitur folvitur 4 
gad um ſolx entis. 308 


Peer. 
A peer diſinherited by his anceſtor is in- 


titled to the favour of the court, and 
on bill and anſwer, to have the family 


deeds brought before the Maſter, in| 


order to ſee whether any thing can be 


diſcovered to his advantage. 177 
Ingratitude to the crown for a peer to 


deviſe away the eſtate from the honour. 

N 178 

A ſequeſtration / is the firſt proceſs 
againſt a peer or member of the houſe 
of commons; but if there be a ſequeſ- 
tration / againſt a peer for want of an 
anſwer, and the peer puts in an anſwer 
which is inſuffictent, yet the order for 

a ſequeſtration ſhall not be abſolute, 
but a'new ſequeſtration A ſhall iſſue. 


335 


p. See alſo Limitations of 
Term: for Tears under title Eſtate. | 


A perpetuity defined, 688 


paid 6 4. as earneſt, and the plea 


| 


Perſoual Eſtate. 


Where a perſonal Eftate Hall be a 
exonerate the Real, vide Real E 


ted ta 


One deviſes lands to truſtees in fee, in 
trum to apply the profits thereof until 
ſale for the benefit of all his four - 
children, and the ſurvivors and ſur- 
vivor of them equally, and on farther 
truſt, that as ſoon as the truſtees ſhall 
ſee neceſſary they ſhall ſell the pre- 
miſſes, and apply the money for the 
benefit of his four children equally, to 
be paid at twenty-one or marriage ; 
A. the eldeſt of the four children at- 

| tains twenty-one, marries, dies with- 

out iſſue inteſtate, and leaving a wife ; 
decreed that the lands being in all 
events deviſed to be ſold, tho? the time 
for ſale was left to the executors, was 
3 eſtate, and A. s widow muſt 
| havea moiety of his ſhare, and that 
the profits of the land until fale muſt 
| go as the money ariſing upon ſale 

| would. Page 320 

An eſtate for three lives granted to 4. 
his executors and adminiſtrators, is a 
38 eſtate, and will on 4. 's death 

e liable to his debts by ſimple con- 
tract, as a leaſe for years would be. 
381 


Plantations. 


When an applicatjon is made for a ſe- 
queſtration to the foreign plantations, 
it ought to be to the king in — 

| 22 

So an appeal from decrees made in the 
plantations lies only to the king in 

| Council, ibi 


Plate. 


Words it ſhall paſs, ſee Expoſi- 
tion of Mozds. 


Plea. 


On a ſuggeſtion of groſs fraud, the court 
will upon an original bill _—_— a 
plea 


By awhat 


plea of a deeree and a report made and 
confirmed thereon, if the ſuggeſtion 
of fraud be not denied. age 73 
Where the defendant inſiſts on the benefit 
of the ſtatute of limitations by way of 
anſwer, he ſhall at the hearing have 
the like benefit as if he had pleaded 
8 14 
On time given to anſwer, a defendant 
may put in a plea, for that is as an 
anſwer, and on oath. 454 


Poztions oz Pꝛobiſlon foz Children. 
Vide Maintenance ; vide Legacies or 
Portions vefled under title Legacy; 
vide Truft for raifing portions and 
Payment of Debts under title Truſt. 


One has ſeveral daughters, and being 
ſeiſed in fee charges his lands with 
1000 J. a- piece to his daughters, pay- 
able at twenty-two or marriage, and 
if any die, then to the ſurvivors, but 
no time limited when the additional 
portion ſhall be paid to the ſurviving 
daughters; if one dies unmarried be- 
fore twenty-two, the additional por- 
tion ſnall not be paid to the ſurviving 
daughters until the deceaſed daughter 
ſhould have come to twenty-two. 271 

If I ſecure a portion to a child by deed 
payable at twenty one, out of land, 
and the child dies before twenty-one, 
the portion ſhall fink into the Jand, 
and not go ta the executors ; ſo if I 
deviſe a portion to a child out of land, 
payable at twenty-one, and the child 
dies before twenty-one, the portion 
ſhall fink ; alſo it ſhall fink as well for 
the benefit of the hzres factus as of 
the heres natus ; ſo tho! the money 
given to the child be not ſaid to be 
for a portion, if it appears ta be ſo in 
fat, If by the will the portien be 
given out of the real and perſonal 
eſtate, payable to the child at twenty- 
one, and the child dies before that 
time, then ſo much as will ariſe out 
of the perſonal eſtate ſhall go to the 
executors or adminiſtrators, but what 
would ariſe out of the land muſt — 

27 
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Where there is a proviſo in a will, that 
in caſe what is left ro one daughter 
ſhall exceed in value what is given ta 
another, the former ſhall refund pre 
tanto; what is given to any of the 
daughter's children is to be looked 
upon as given to the daughter her- 
ſelf. Page 343 

Huſband by marriage ſettlement ſecures 
a portion for daughters of the marriage 
in default of iſſue male; there is one 
daughter only; the huſband ſurvives 
that wife, marries again, leaves iſſue 
by his ſecond wife, and dies inteſtate, 
the daughter by the firit marriage be- 
ing an infant, and her portion not 
then due; if the daughter lives till 
the portion is due, it is an advance- 
ment pro tanto, and muſt be brought 
into hotchpot as to the other iflue. 


Portions ſecured by ſettlement cath. — 
land, or articled ſo to be, are not to 
be paid out of the perſonal eſtate. 437 

Proviſion for a child by a father by will 
not to be brought into hotchpot, nor 
a proviſion of land for an heir. 440 

Uſual at the time of making the ſtatute 
of diſtribution to provide for children 
by ſettlement ; for which reaſon a 
proviſion by ſettlement is to be taken 
as an advancement pro tauto, 448 


Polſlibility, 


Two article, that whatever N. $. ſhall 
by his will leave to either of them 
ſhould be equally divided betwixt 
both ; ſuch agreement good, and ſhall 
be carried into execution by this court; 
alſo if after this one of them contrives 
that J. S. ſhall leave part of his eſtate 
to a third perſon in truſt for him, this 
is within the articles, 182 

Poſſibility is aſſignable in equity for a 
valuable conſideration. 608 
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Power and Execution thereof. 


In what Caſes Equity will belp a defeftive 
Execution of a Power. 


Tenant for life with power to make a 
zointure, remainder over, tenaut for 
life covenants to make a jointure to a 
wife in conſideration of marriage by 
virtue of his power or otherwiſe, of 
cool. per annum, and dies before 
making the jointure; equity will 
make it good Page 222 


© a 


Huſband having a power to make a join- |. J. 
When an application is made for a ſe- 


ture to his wife by deed, does it by 
will, and ſhe has no other proviſion ; 
equity will make this good. 489 
Being only a defective execution of a 
power; ſecus of a non-execution. 490 
Baron and feme ſeiſed in fee in right of 
-the feme, by deed and fine ſettled the 
miſſes to the uſe of the baron and 

me for their lives, remainder to their 
firſt, Cc. ſon in tail, remainders to 
the daughters in tail, remainder to 
the huſband and wife and their heirs, 
with power to the baron during the 
joint lives of him and his wife, by his 
laſt will, or any writing purporting to 
be his laſt will under hand and ſeal, 
atteſted by three witneſſes, if baron 
dies before his wife, to charge the 
premiſſes with 2000 l. The like 
wer, mutatis mutandis, to the wife, 

if ſhe die firſt, to charge the premiſſes 
with the like ſum; huſband by will 
under his hand atteſted by three wit- 
neſſes, but not ſealed, charged the 
premiſſes with 2000 J. held void, being 
without a ſeal. 506 
Equity aids a defective execution of a 
power, if for a valuable conſideration, 
and this againſt a remainder-man, or 
one not claiming under the _ 
23 

Tenant for life with power to make a 
jointure of 100 J. per annum, for every 
10007. which he has with his wife, 
covenants on marriage to make a join- 
ture accordingly, and alſo to make an 
additional jointure on receiving or be- 


coming intitled to any further money | 


| 


in right of the wife ; after the death 
of the huſband the wife becomes in. 
titled to an additional fortune; ſhe 
ſhall not compel the remainder-may 
to make an additional jointure on her 
on this account; but on the other 
hand the huſband's creditors ſhall not 
take from the wife this additional 
fortune. Page 648 


Power of Revocation. See Revo- 


cation. 
Pzerogative of the Crown. 


queſtration to the foreign plantations, 
it ought to be to the king in council. 
262 


So an appeal from a decree made in the 


plantations lies only to the king in 
council. 11d. 


A. is indebted to B. who outlaws 4. 


and C. having goods of A4.'s in his 


hands, B. brings a bill againſt C. for 


a diſcovery thereof; he ought firſt to 
have a grant of theſe goods from the 
crown, which is not de jure, but ex 


gratia. 269, 270 


Pꝛeſentation to a Church oz Chapel. 
If an advowſon only be mortgaged, and 


becomes void, it ſeems the mortgagee 


1s to preſent, eſpecially if in the deed 


the agreement be that he ſhall pre- 
ſent; but where one mortgages a 
manor with an advowſon appendant, 
and the church becames void, the 
mortgagee, though in poſſeſſion, ſhall 
not preſent until the mortgage 1s fore- 
cloſed. 404 


Mortgagee of an advowſon preſents ; 


the bill brought by the mortgagor 
mult be within ſix months, in the 
ſame manner as a guare impedit. 405 


Pzivilege. 


If an ambaſſador's ſervant brings a bill. 


he mult give ſecurity to anſwer colts, 


as being a perſon privileged. 453 
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Pzoceſs. See more under Contempt. 


Snbpona, 


Where an infant is defendant, the — 
of the ul pen to hear judgment mu 
be on the guardian, not on the in- 
fant. Page 643 


Sequefration. 


The court of chancery in Eng/and may 
rant a ſequeſtration againſt the de- 
— in Ireland, but it muſt be after 

a ſequeſtration taken out here, and 
xulla bona returned. 261 
When an application is made for a ſe- 
queltration to the foreign plantations, 
it ought to be to the king in —_— 
262 

Where the ſheriff has the amerciaments, 
as in London, the courſe was to grant 

a meſſenger to bring in the body on a 
cepi corpus returned; but now the 
practice is to deny a meſſenger, and 
order the ſheriff to bring in the body, 
elſe the ſheriff to pay the plaintiff all 
the colts. 301 
A ſequeſtration , is the firſt proceſs 
againſt a peer, or member of the houſe 
of commons ; but if there be a ſequeſ- 
tration =i// againſt a peer for want of 
an anſwer, and the peer puts in an 
anſwer, which is inſufficient, yet the 
order for a ſequeſtration ſhall not be 
abſolute, but a new ſequeſtration 2 
ſhall iſſue. 385 
Latterly the practice has been, that if 
the defendant appears to a bill, and 
ſtands out in contempt to a ſequeſtra- 
tion, the cauſe is ſet down to be 
heard, and the record of the bill pro- 
duced, and taken pro confeſs ; but if 
time be given to a defendant to anſwer, 
though after ſequeſtration, and tho 
the anſwer be reported inſufficient, yet 
the bill ſhall not be taken pro confe/o. 


The only way upon a decree for a debt 
to affect land, is to proceed for a con- 
tempt to a ſequeſtration; but ſuch 


ſequeſtration abates by the death of 
the party, which an extent does not. 
0 Page 621 


Attachment. 


The attachments on which an order for 
a ſerjeant at arms is grounded, muſt 


be entered in the regilter's office, elſe 
it 1s irregular, 657 


Pzofits. See Tru/ for raiſing Daughter's 


Portions under title Truſt. 


Pzochein Amp. Vide Infant. 


rchaſe and Purchaſer, 
ma Wonep. See alſo Lis —_— 


One ſeiſed in fee deviſes lands to his 
Mrs, nr for life, remainder to 
is right heirs male for ever, and dies, 
leaving bis grandaughter his heir at 


law, and a deceaſed brother's ſon his 


next heir male; the deviſe of the re- 
mainder is void, it being neceſſary 
that he who claims as heir male by 
purchaſe, muſt be heir as well as heir 
male. I 
By the ſtatute of 11 & 12 IF. 3. cap. 4- 
a papiſt is diſabled not only from pur- 
chaſing lands himſelf, but alſo from 
taking lands either by deviſe or ſettle- 
ment, the word prrchaſe being uſed in 
contradiſtinction to the word deſcent. 3 
One poſſeſſed of a term deviſes it to 4. 
and makes B. his executor, and dies, 
leaving ſome debts; if the executor 
ſells the term, the purchaſer ſhall hold 

it againf the deviſee; ſecus if fold at 
an under-value, or if the purchaſer 
knew that there were no 1 or 
that the debts were or could be paid 
without breaking in upon this ſpecific 
legacy. 148 
The court will not compel a purchaſer 
under a decree to accept a doubtful 
title, 201 
A receipt indorſed ſigned by the ſeller 
for the purchaſe money, if the mo- 
ney be not really paid, is of no 
avail, 295 
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A reverſion expectant on an eſtate for life | 
is decreed to be (old ; B. is confirmed 
tze beſt purchaſer, and the order made 
abſolute the 1ſt of January 1724 ; on 
the day of Famary 1726, B. is 
ordered to bring his money into the 


children ſhall have the perſonal eſtate 
free from the legacies, but charged 
with the debts, and the real eſtate only 
ſhall be charged with the legacies. 

Page 366 


Portions ſecured by ſettlement > ak of 


bank; the life drops; as, if the life 
had dropped the next day after the re- 
of B.'s being the beſt purchaſer 
made abſolute, the purehaſe muſt have 
ſtood, and as from that time the life 
vas wearing, ſo from that time the pur 
chaſer ought to pay intereſt. Page 410 
A widow of a freeman of Londen, who 
left children and died inteſtate, was 
entitled to four ninths of his perſonal 
eſtate, and having by deed aſſigned 
over her four ninths for her ſeparate 
uſe in caſe of marriage, to ſu 
ſons as ſhe ſhould appoint, and for 
want of ſuch appointment, then to 
her children; the widow intending to 
marry a ſecond huſband, by another 
deed, to which the huſband was 
party, in confideration of the intend- 
ed marriage, and of a ſettlement made 
on her by him, recites, that if ſhe did 
not diſpoſe of her for ninths, the 
huſband would be entitled thereto; 
and then aſſigns it over to truſtees, in 
truſt for the intended huſband during 
their joint lives, ſubject to her control 
and diſpoſal by writing, after which 
ſhe dies without diſpoſing of it; de- 
creed the ſecond huſband is as a pur- 
chaſer, and the recital, that he would 


be entitled to it if the wife ſhould not 


diſpoſe of it, was a gift. $33 


6 


Heal Eſtate, See Matters controverted 
between the Heir and Executor, under 
Deir, alſo Igreement. 


Where and where not the perſonal Eftate 
Hall or ſhall 
tion of the real Eftate. 


NE ſeiſed in fee of a real and 
poſſeſſed of a perſonal eſtate, by 
will directs that his legacies be paid 
out of his real eſtate, and deviſes his 
perſonal eſtate to his children; his 


per- 


not be applied in Exonera- 


land, or articled ſo to be, are not to 
be paid out of the perſonal eſtate. 

If a mortgagor borrows money, 4 
there be no covenant in the mortga- 
gee's deed to pay it, yet his executor 
will be decreed to pay the money in 
— 422 of the land deſcended to the 

eir. 

If one mortgages lands and dies, 2 
perſonal eſtate ſhall go in eaſe of the 
real; but if A ſeiſed in fee mortga. 
pes his land, leaving B. his ſon and 

eir, and B, dies leaving C. his heir ; 
B. 's perſonal eſtate ſhall not be ap- 
plied to pay this mortgage, becauſe 
it was not B. 's debt; ſo though the 
mortgage being transferred in B.'s 
time, B. covenants to pay the money, 
yet the debt not being originally the 
debt of B. his covenant 1s only as 
ſurety, and the land the original 
debtor, which C. ſhall therefore take 
cum onere. 664 


— — 


Recognizance. Vide under title Se- 
curities. 


Recovery. 


Ceftui que traft in tail brings a bill again 
his truſtees, to the intent they ſhould 
Join in a recovery ; this not proper, 
but it is proper to pray that the ti uſtees 
may convey the premiſſes to cu, que 
truſt in tail, who may then ſuffer a re- 
covery; tho” if the truſtees are alſo 
truſtees for any annuties ſubſiſting, 
they are not compellable to part with 


the legal eſtate out of them to the 
ceſtui que truſt in tail. 134 
Keleaſe, 


Where one by will gives adebt which is 
owing to him, this cannot in ſtriQneſs 
332 


operate as a releale, 
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| 


Re vie o. 


A tommiſſion of review to reverſe a ſen · 
tence given by the court of delegates 
is matter of diſeretion, not of right; 
and if it be a hard caſe, the chancellor 
will adviſe the crown to deny it. 


Page 299 


Vevocation. Bevocation of a Mill! 


under title Wi. 


Where in a truſt term to raiſe portions 
there is a power for the huſband, with 
conſent of truſtees, to revoke the uſes 
in the ſettlement ; this ſuſpends the 
veſting of the portion. IO1 

If one has made himſelf tenant for life 
of lands in Dale, with a power by any 
writing, Sc. to revoke theſe uſes and 


limit new ones; and he afterwards by | 


will deviſes all his lands in Dale, Oc. 


to J. S. having no other lands in 


Dale, except theſe ; they ſhall paſs, 
if the will be circumſtanced as the 
— requires, though no mention 

made of the power. 415 


Satiskaſtion. See alſo title Legacy. 


A Legacy given to J. S. ſhall not be 
taken to be a ſatisfaction of a 
ſubſequent debt. 343 
Huſband by will gives an annuity of 
10 J. per anmm to his niece 4. an 
annuity of 107. per amr, to his niece 
B. and makes his wife executrix ; the 
wife by her will gives 101. per annum, 
to the ſaid A. and 10. per annum to the 
ſaid B. to take effect upon the con- 
tingencies of their ſurviving their re- 
ſpective mothers; theſe muſt be in- 
tended additional annuities, and not 
in ſatisfaQtion of thoſe given by her 
huſband's will ; ſo though not given 
upon ſuch contingencies, and greater 
in point of duration, yet if not ex- 


preſſed by the wife to be in ſatis faction 


of the annuities given by the huſband, 
the court by — — them the annui- 
ties given th wills. Page 
One gives a bond on his — Aller 
within four months to ſettle lands of 
tool. per annum, on his wife, or that 
his heirs, executors, c. ſhall pay her 
2000 J. within four months after his 
death; kuſband after this deviſes to 
his wife lands of 88 J. per annum, this 
ſhall not be taken in part of the 100l. 
per annum, but only as a benevolence, 
G1 
Money and land being things of a git. 
ferent kind, the one though of greater 
value, ſhall never be taken in 1a- 
tisfation of the other, unleſs ſo ex- 


preſſed, 616 
Scandal. 


On an anſwer's being reported not Fean- 
dalous or impertinent, if the plaintiff 
except to the Maſter's report, he muſt 
ſhew ſpecially wherein it is ſcandalous 
or impertinent. 184 

Where a bill or anſwer is referred for 
ſcandal and reported to be ſcandalous, 
if the Maſter has once expunged this 
ſcandal, the party cannot except, as 
it will not appear on record what that 
ſcandal was; and it was the party's 
own fault that he did not except to 
the report ſooner. 182 

The defendant having anſwered the bill, 
cannot afterwards refer it for ſcandal. 

31s 


School and School⸗Maſters. 


The king founds a ſchool and endows it, 
appointing governors who bave the 
legal eſtate of this endowment veſted 
in them, but there are no expreſs 
words appointing them viſitors ; re- 
ſolved a commiſhon may iſſue to viſit 
and call to an account theſe governors. 


325 

Scotland. 
A copyholder in fee by will charges his 
lands with his debts; the lands being 
in Eugland, and the heir an infant in 


Scotland 


WEE IS 443 4. . — 


1 
1 
i 


al of the Principal Matters, 


Scotland, the creditors bring a. bill to Bo in-all theſe caſes there muſt not be 
have their debts paid out of the copy- | notice of the meſne incumbrance when 
hold premiſſes ; whereupon the heir | the money is lent. Page 495 
appears, and there is an attachment | If a puiſne incumbrancer buys in a prior 
for want of an anſwer ; but the heir | mortgage, and the legal title be in 
being an infant, the next ſtep is to | a trultee, or in any third perſon, the 
bring up the body; the heir being in] buying in ſuch mortgage will not 
Scotland, and out of the reach of the | avail ; bat in all caſes where the legal 
of the court, the plaintiff can- eſtate is ſtanding out, the incum- 

not bring up the body ; the infant brances muſt be paid according to 


mall anſwer by a certain time, or | their priority. bid. 
ſhew cauſe why a receiver ſhould not 
be appointed. Page 409 Ship. 


2 a 2 —_ in Scotland 
- Can be valued here as pe onal aſlets, | On a ſhip's being repaired in the riv 
as a leaſchold in Ireland may. 622 Thames, and Coed — there with — 
| | | | rigging and apparel, the ſhip herſelf 
Sequeſtration. Vide under Decree. is not liable, but the owners; ſecus 
| if repaired or fitted out at ſea, where 
Securities and Jncumbrances, Judg- | the maſter aloae may hypothecate the 
ments, Dtatutes and Recognizauce. ſhip. 367 


Where the cognizee of a ſtatute extends DSolicitoz, Vide Attozner. 
lands in one county, which extent is | 
afterwards returned and filed, yet all | 
the lands of the cognizor, though in South Dea oz other Stock. 
other counties, ſhall be made liable 
upon an application in chancery. g1 | One transfers South-/ca ſtock by virtue of 
Third mortgagee buys in the firſt, tho” | a forged letter of attorney ; che tranſ- 
ding a bill brought by the ſecond | feradjudged void, and the right own- 


8 mortgagee to redeem the firſt, yet the er not hurt, and the dividends receiv- 
third mortgagee ſhall tack the firſt to | ed under this forged letter of attorney 
his third mortgage. 491 | to be taken back from the aſſignee and 


If a creditor by judgment, ſtatute or | reſtored to the right owner. 76 
recognizance, buys in the firſt mort- | A goldſmith, without any orders from 
gage, be ſhall not tack it to his judg- | the proprietors, ſubſcribing lottery 
ment, becauſe he did not lend his | orders into the South-/ca, indemnified 


money on the credit of the land, has] by act of parliament. 166 
no preſent right therein, nor can be | In a bill to compel a performance of an 
called a purchaſer. ibid. reement for transferring 5000 /, 


If a puiſne mortgagee buys in a judg- ork-buildings ſtock at 71. 5 5. per cent. 
ment or ſtatute, being the firſt incum- | defendant demurred, but demurrer 
brance, he ſhall hold until by law he | over-ruled, for the caſe may be at- 
can be evicted. 493 | tended with ſuch circumſtances as 

The firſt mortgagee lends a further ſum | may make it juſt to decree a ſpecific 
to the mortgagor upon a ſtatute or performance of the parties' own agree- 
judgment; he ſhall retain againſt | ment, or at leaſt to pay the differ- 
meſne mortgagees till the ſtatute or | ence, | 304 
judgment is paid. 494 | The judges equally divided on this queſ- 
If a puiſne mortgagee buys in a prior | tion, whether a contract for ſtock be 
judgment extended on an e/egit at an | within the ſtatute of frauds, which 
under-value, he ſhall hold the extent mentions goods, wares and merchan- 


till evicted at law. ibid, ' dizes, ſo as to require the contract 8 
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be in writing, or earneſt money to be 
paid. Page 308 


Buying and ſelling of ſtock will not | 


make one a bankrupt. ibid. 
A. who is a truſtee for B. of 1000/7. 
South-Sea ſtock, at the deſire of B. 
borrows 4000 J. on this ſtock of the 
company; and B, receives the 
money; A. pays the 10/7. per cent. 
upon the late act of 7 Geo. 1. to be 
diſcharged of the loan; though B. 


had forbid the payment, yet he is | 


liable. 453 


Specific Deviſe 0z Legacy. See un- 
der title Legacy and Legatee. 


Specific Perfozmance. See Agreement 
awhen to be performed in Specie, and 


when not, under title Agreement. 


Spiritual Court. 


The ſtatute of diſtribution made in fa- 
vour of the practice of the ſpiritual 
court. 441 


Statute of Limitations, See Limi⸗ 
tations. 


Statute. Vide Securities. 


Where the cognizee of a ſtatute extends 
lands in one county, which exteat is 
afterwards returned and filed, yet all 
the lands of the cognizor, though in 
other counties, ſhall be made liable 
upon an application in chancery. 91 


Subpoena. Vide Pzoceſs. 


Dupplicavit. 
The court tender of diſcharging a /up- 
flicavit. 202 
Surety. 


J. is principal in a recognizance for 
5000/7. and B. and C. are ſureties, 
Vor. II. | 


—— 


A. afterwards jointures his wife in 
ſome lands, without notice, either 
to the wiſe or her friends, of this re- 
cognizance, and deviſes his real and 
perſonal eſtate to B. one of his ſure- 
ties, and dies; firſt the perſonal 


eſtate of A. the principal ſhall be ap- . 


plied towards ſatisfying this recogni- 
' zance, then his lands deviſed, the 
deviſee being a volunteer ; next the 
paraphernalia of the wife of A. the 
principal, and laſtly the two ſureties 
ſhall contribute to make up the de- 
ficiency. Poge 542 


Survivoz. Vide alſo Yointenants. 


A guardianſhip is deviſed to three, with- 
out ſaying to the ſurvivers or ſurvivor 
of them ; yet the 1urvivor ſhall have 
it, 102 

Baron and feme bring a bill to redeem, 
defendants plead, and the plea being 
over-ruled 5% coſts are given to the 
plaintiffs, "baron dies; the feme by 
ſurvivorſhip ſhall have the coſts. 496 

Where a bond is given to a baron and 
feme during the coverture, it ſhall on 
the death cf the baron ſurvive to the 
wife. 497 

A. makes two executors, B. and C. ap- 
pointing them reſiduary legatees, B. 

'dies; the whole ſhall ſurvive to C. 
2 

Where a bare avthority 1s given to — 
it ſhall not ſurvive without expreſs 
words for that purpoſe. 628 


Tenants in Common. Vide Join⸗ 
tenants. 


Tender of Money. Vide Moztgage. 
Term foz Pears. Vide Efate for Years. 


Term attendant on the Inheritance. 


A, Poſleſſed of a term for 3;00 years in 
* Black-acre afterwards purchaſes the 

fee · ſimple in B.'s name, and deviſes 
U u Blacks 


4 
. 
| 


- —  — - - << — 


Pay 


S 
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Black-acre to J. S. in fee, but the 
will is not atteſted by three witneſles ; 
the term ſhall not paſs, becauſe at- 
tendant on and part of the inherit- 
ance. Page 236 


Timber, 


A. tenant for life, with remainder to his 
firſt, Sc. ſon in tail, remainder to 
B. for life, remainder to his firſt, &c. 
ſon in tail, remainder to C. in tail; 
A. cuts down timber; A. and B. 
having no ſon born, C. is intitled to 
the timber both in law and equity. 

240 

A. ſeiſed in fee of lands demiſed the 
premiſles to truſtees B. C. and D. for 
god years, in truſt to pay debts, and 
for a charity; B. one of the truſtees 

being in poſſeſſion, and as a receiver 
appointed by the court, cuts down 
10007. worth of timber, D. one of 


the other truſtees conſenting ; B. the 


- truſtee for the charity, or as receiver, 
ought not to take advantage of his 
having poſſeſſion, without which he 
could not cut down the timber, yet 
the timber muſt be valued according 
to what it would be worth at the end 
of the term, 397 

A truſtee of a term of years for a charity 
purchaſes the reverſion in fee; he 
mall not cut down the timber; if he 
does, he muſt make ſatisfaction to 
the charity. 398 

In a purchaſe, where timber is agreed 
to be valued, the cuſtom of the coun- 
try makes thoſe trees timber which in 
their nature are not ſo; as birch, 
beech and pollard trees, if the bodies 
are ſound, to be valued as timber, 

| 606 

_ Walnut-trees where of conſiderable va- 
lue, to be eſtimated as timber. 74:4. 

Where trees are of value, and the par- 
ties cannot agree ia the valuation 
of them as timber; the court will 
ſend it to be tried, whether by the 
cuſtom of the country any, and which, 
of theſe tree: ate timber. 606 


Tithes. 


A modus for tithes of corn for the inha. 
bitants of ſuch a tenement, or the 
lands therewith uſually enjoyed, void 
for the uncertainty; in regard the 
tenement may be uninhabited, and 
the land often ſhifted and let with 
other farms. Page 462 

Turkies titheable ; but if tithe be paid 
of the eggs, then no tithe to be paid 
for the chicken. ibid. 

Mills are titheable, but to be paid only 
as a perſonal tithe of the clear gains, 
after all manner of charges deducted, 

46 

In a bill for tithes in the exchequer, that 
court never decrees the payment of 
tithes for the future, but only to the 
time of the bill fled; but chancery, 
to the time of the decree. ibid, 

A modus, that in conſideration the pa- 
riſhioners made the tithe graſs into 

hay, therefore the pariſhioners, in- 

ns {aw within the pariſh, were to 
pay no tithe for the herbage of dry 
and unprofitable cattle; and though 
proved, that the pariſhioners time 
out of mind had paid no tithe of thts 
herbage, yet the court held it to be a 
material objection to the modus, that 
foreigners living out of the pariſh 
made the tithe-graſs into hay, and 
nevertheleſs paid tithe-herbage. 520 

A void modus, chat the making the tithe- 
graſs into hay ſhould not only excuſe 
that ground from paying tithe for 
herbage, but that perhaps a ſmall 
quantity of meadow-ground, by mak- 
ing the graſs thereof into hay, ſhould 
excuſe the greater part of that pariſh 
from paying tithe herbage. 521 

A medus in relation to the tithe due to 
the parſon, may be a good bar to the 
payment of a ſmall tithe due to the 
vièar; becauſe all the tithes did at 
firſt belong to the parſon, Curing 
which time he might agree to ſuch 
modus. 522 


Pariſhioners only bound to cut the gratis 
and to lay it in heaps or cocks, but 
523 


A mine 


not to make it into hay, 


A Table of the Principal Matters. 


A modrs, that every occupier of land 
within the pariſh of A. living out of 
the pariſh, ſhall pay 1 4. per acre for 
all paſture lands within the pariſh; 
but if he lives within the pariſh, to pay 

' tithes in kind; a good modus. P. 565 

Every modus muſt be certain, elſe it is 
void, and no length of time will make 
it good; thus a modus to pay 1d. per 
am. or thereabouts, for every acre, is 
void; but a modus to pay 12d. per 
acre for every acre of upland, and 
6 d. for every acre of marſhland, good. 

572 

A modus need not be the ſame every year, 
as while the religious houſes held the 
lands in their own hands. ibid. 

Not neceſſary to ſhew a modus had a 
reaſonable commencement, for it might 
at firſt be ſo, and yet not be capable 
of being ſhewn at this great diſtance 
of time. 573 

Sufficient that the parſon, patron and 
ordinary, might at firſt make this 


agreement, and bind the ſucceeding | 


parſons; and though the inſtrument 
of the agreement be loſt, yet the modus 


will be good. 573 


Trees. See Timber. 


— 


Trial. 


In caſe of an iſſue out of chancery, it is 
proper to move that court for coſts in 
not going on to trial. 68 

The court refuſed to grant a new trial 
after a trial at bar, where the iſſue 
tried related only to the intention of 
the party, not to any legal title, and 
v here the queſtion might have been 
determined at the hearing, without 
ever ſending it to a trial. 564, 565 


Truſt and Truſtees. 


Alſo when and how to be charged and 
diſcharged. 


Ceftui que truft in tail brings a bill againſt 
his iruſtzes to the intent that they 


ſhould join in a recovery ; this not 
proper, but it is proper to pray that 
the truſtees may convey the premiſſes 
to ceflui que truſt in tail, who may 
then ſuffer a recovery ; though if the 
truſtees are alſo truſtees for any an- 
nuity ſubſiſting, they are not com- 
pellable to part with the legal eſtate 
out of them to the ceftui que truft in 


tail, Page 134 
A truft not within the ſtatute of limiĩta- 
tions. 145, 374 


On a marriage ſettlement lands were 
conveyed in truſt to the uſe of the 
truſtees and their heirs, to the uſe 
of the huſband for life, remainder 
to the uſe of the wife for life, re- 
mainder to the uſe of the firſt, Sc. 
ſon of the marriage in tail male; theſe 
limitations to the uſe of the huſband 
for life, ©. are truſts only, not uſes; 
and when the huſband and wife levied 
a fine to a mortgagee to raiſe money, 
though the fine would have been a 
forfeiture of the wife's eſtate for life, 
had ſhe had the legal eſtate, againſt 
which equity would not relieve, yet 

| decreed that a trult-eſtate was not for- 

| feited by a fine. 146 

By a deviſe of all the reſt of his real 
eſtate, an eſtate of which the teſtator 
was but a truſtee paſſes. 198 

Though where a copy hold is ſurrendered 
to the uſe of a will, there need not be 
three witneſſes to ſuch will; yet the 
truſt of a copy hold cannot paſs but by 
a will atteſted by three witneſſes. 261 

Jure autem, and fee in the note a latter 
reſolution to the contrary. 

One buys an eflate in the name of a 
truſtee, who gives a bond in 2001. pe- 
nalty to aſſign the eſtate as the cui 
gue truft or his executor ſhould direct; 
ceſtui que truft dies, and his executor 
brings debt on the bond, recovers 
judgment, and has the money paid 
him ; after which he brings a bill to 
have the conveyance of the eſtate ; 
truſtee decreed to convey to the plain- 
tiff, and to account for the profits, 
but to diſcount, and be allowed the 

2004, 


Uuz 
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he paid. 
Page 314 
A. ſeiſed in fee of lands demiſed the 
premiſſes to truſtees, B. C. and D. for 
500 years, in truſt to pay debts, and 
for a charity ; B. one of the truſtees, 
being in poſſeſſion, and as a receiver 
appointed by the court, cuts down 
10007. worth of timber, D. one of the 
other truſlees conſenting; B. the 
truſtee for the charity, or as receiver, 
ought not to take advantage of his 
having poſſeſſion, without which he 
could not cut down the timber; yet 
the timber muſt be valued according 
to what it would be worth at the end 
of the term. 397 
If a receiver of rents, or executor in 
truſt, lays out the rents or the aſſets 
in a purchaſe of lands in fee, and dies 
inſolvent, the purchaſe will not be 
liable; but where A. receives a ſum 
of money, which he covenants to lay 
out in land to be ſettled to certain 
uſes, and afterwards purchaſes an 
eſtate, which he does not ſettle, but 
does by writing own that this pur- 
chaſe was made with the truſt-money, 
the ſame is a declaration of truſt ſuffi- 
cient to bind the eſtate, 415 
A. who is a truſtee for B. of 1o0co/. 
South ſca ſock, at the deſire of B. 
borrows 4000/7. on this ſtock of the 
company, and B. receives the money; 
A. pays the 10/. per cent, upon the 
late a& 7 Geo. 1. to be diſcharged of 
the loan; tho? B. had forbid the pay- 
ment, yet he is liable. 453 
'T he court will not on motion or petition 
order an infant truſtee to convey pur- 
ſuant to 7 An. cap. 19. unleſs the 
truſt appear in writing, but in ſuch 
caſe will leave the ci, gue truft to 
get a decree by bill. 549 
Truſt-eftates are to be governed by the 
ſame rules of deſcent as legal eſtates. 


713, 730 


2007. and intereſt which 


In what Caſes an Executor ſhall be only a 
Truſtee, vide under Execator. 


Truſt for raiſmg Daughters! Portions and 
Payment of Debts. See alſo Portions 
and Proviſions for Children. 


If in a truſt-term for raiſing daughters 
portions a particular method of railing 
them be directed, this implies a nega- 
tive that they ſhall not be raiſed any 
other way; as where it was to raile 
the portions out of rents, iſſues, and 
profits, as well by leaſing for three 
lives or twenty-one years, at the old 
rent; it was held to extend only to 
raiſe the portions by annual profits, or 
by lealing, and not by mortgage or 
ſale; and if the trunee mortgages 
for the portion, the mortgage is void, 
when the portion might have been 
raiſed Þy the profits. Fa,e 14 

The natural meaning of the word profits 
when ufed in proviſion for childrens“ 
portions, and upon what occaſien the 
ſenſe has been enlarged. I 

Where a portion is to be raiſed by an- 

nual profits or fincs, if no time be 
appointed, the portion is not due till 
ſuch time as it might be raiſed. 20 

The truſt of a term was for railing cf a 
portion for a daughter in default of 
Hue male, payable at eighteen or 
marriage, or as ſoon afterwards as the 
ſame might conveniently be raiſed; 
the mother died leaving no ſon, and 

only one daughter; the court was of 
opinion that the portion could not be 
conveniently raiied by ſale of the 
reverſion. 

Where there is a power in the truſt-term 
to raiſe portions, tor the huſband, 
with conſent of the truſtees, to revoke 
all the uſes, this ſuſpends the veſting 
of the portion. 101 

In a marriage ſettlement a term for years 
for ſecuring younger childrens” por- 
tions is by miſtake made ſubſequent 

to the eſtate - tail limited to the ions; 
this helped in equity. 151 

A reverſionary term for railing mainte- 
nance and portions for daughters ſhall, 
in caſe of neceſſity be mortgaged to 
pay either, and when fallen into poſ- 
ſeſnon ſhall pay all the a rears of 

| maintenance 
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maintenance incurred before it came 
into poſſeſſion, Page 179 
One deviſes lands to truſtees in fee, in 
truſt to apply the profits thereof until 
ſale for the benefit of all his four 
children, and the ſurvivors and ſur- 
vivor of them equally, and on farther 
truſt, that as ſoon as the truſtees ſhall 
fee nect ſſary they ſhall ſell che pre- 
miſſes, and apply the money for the 
benefit of his four children equally, 
to be paid at twenty-one or marriage ; 
A. the eldeſt of the four children at- 
tains twenty-one, marries, dies with- 
out iſſue inteſtate, and leaving a wife; 
decreed that the lands being in all 
events deviſed to be ſold, though the 
time for ſale was left to the executors, 
was perſonal eſtate, and 4.'s widow 
mult have a moiety of his ſhare, and 
that the profits of the land until ſale 
muſt go as the money ariſing upon 
ſale would. 320 
One owing a debt by ſimple contract 
barred by the ſtatute of limitations, 
deviſes lands in trult for payment of 
his debts; this debt, tho* barred by 
the ſtatute, is revived by the will. 373 
One deviſes his lands in D. to 4. his 
couſin an infant, at her age of twenty- 
one, ſubject to the incumbrances there- 
upon, the rents during the infancy to 
be paid to her father, and deviſes all 
his other lands to truſtees to pay his 
debts, the lands in D. being mort- 
gaged ; this mortgage ſhall be diſ- 
charged by monies ariſing from the 
ſale. of the other lands. 386 
If a deviſe be to executors of an equity 
of redemption only for payment of 
debts, this is but equitable aſſets, and 
to be applied to pay all forts of cre- 
ditors equally. 416 
A. deviſes all his real and perſonal eſtate 
to his executors and their heirs, in 
truſt to ſell and pay all his debts ; his 
real eſlate being only equitable aflets, 
and the teſtator leaving debts by bond 
and fimple contract, it the bond cre- 
ditors are paid part out of the perſonal 
eſtate, they ſhall bring it back again 
into hotchpot, or ſhall not have any 
taing out of the real eſtate. 416 


inci 1 Matters, 


The teſtator's heir at law who oppoſed 
the will as to part of the land devifed 
thereby, yet being a creditor was let 
in to the reſidue of the fund created 
by the will for payment, Cc. H. 418 

Huſband by marriage ſettlement ſecures 
a portion for daughters of the mar- 
riage in default of iſſue male; there 
is one daughter only, the huſband ſur- 
vives that wife, and marrying again, 
leaves iſſue by the ſecond wife, and 
dies inteſtate, the daughter by the firſt 
marriage being an infant, and her 
portion not then due ; if the daughter 
lives till the portion .is due, it is an 
advancement pro tanto, and muſt be 
brought into hotchpot as to the other 
iſſue. 435 

Portions ſecured by ſettlement out of 
land, or articled ſo to be, are not to 

be paid out of the perſonal eſtate. 437 

Upon a marriage ſettlement lands are 
limited to the uſe of the huſband and 
wife for their lives, remainder to their 
firſt and every other ſon in tail, and 
in default of iſſue male of the mar- 
riage, to raiſe 25001. for daughters 
payable at twenty-one or marriage, 
which ſhould firſt happen, and out of 
the profits to pay 100 J. per aum for 
maintenance; the firſt payment of the 
maintenance to commence after the 
eſtate of the truſtece ſhall have come 
into poſſeſſion; huſband dies without 
iſſue male, leaving a daughter and a 
wife, who is jointured in the premilles ; 
the portion ſhall not be raited in the 
mother's life-time, becauſe the main- 
tenance which is naturally to precede 
the portion is not to be paid till the 
truſtees are in poſſocion. 484 

Where there is a deviſe of lands to exe- 
cutors, to pay debts and legacies, the 
debts to be preferred; for this being 
legal aſſets, pay ment muſt be in a 
courſe of adminiitration; e, in calc 
of a bare truſt to pay debis and lega- 
cies. 550 

Quere tamen. 

A term ot 500 years is created to raiſe 
portions tor daugh ers, in failure of 
iſſue male, as foo1 as conveniently 
ma le atter the tatic;*: death, but n 

main- 
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maintenance, nor any expreſs time 
mentioned when the portions are pay- 
able; there are three daughters, and 
the eldeſt but elght years old; the 
father is dead, but the mother who has 
a jointure on the eſtate, is living ; the 
court will not raiſe the portions for 
the daughters ſo young out of the 
reverſionary term. Page 659 
Portions ſecured by a truſt-term payable 
to daughters, to be raiſed by rents and 
profits, and no time limited for pay- 
ment, ſhall carry no intereſt, and be 
raiſed only by perception of profits, 
not by ſale or mortgage. 666 
The word portion does not ex vi termini 
imply a ſam in groſs, and to be paid 
all at once. 669 


Truſtees for preſerving contingent Re- 

mainders. : 

On marriage lands are ſettled on A. for 
ninety-nine years, if he fo long live, 
remainder to B. and his heirs, during 
the life of J. to ſupport contingent 
remainders, remainder to the firſt, 
Sc. ſon of A. who has iſſue two ſons 
C. and D. A. the father having mort- 
gaged the premiſſes, he and his ſon C. 
covenant to ſuffer a recovery, and to 
procure the truſtee to join, who by 
anſwer ſubmits to the court; court 
will not compel the trultee to join, 


unleſs D. the ſecond ſon of the mar- | 


riage will conſent. | 379 
Truſtees for ſupporting contingent re- 
mainders joining to deſtroy them are 
guilty of a breach of truſt; and no 
diverſity, whether the ſettlement be 
voluntary, or for a valuable conſidera- 
tion, or by will only. : 678 
And in ſuch caſe, if the perſons claiming 
under the breach of truſt have notice 
of it, they are ſubject to the ſame 
truſt; ſo if the conveyance be volun- 
tary, or without a valuable conſidera- 
tion, but if for a valuable conſidera- 
tion, and without notice, the purchaſer 
will hold the lands diſcharged, and 
the truſtees muſt buy and ſettle other 
lands to the ſame uſes, 681 


| 


Verdict. 


N ſome cafes equity relieves after 3 
verdict at law, and where the plain. 
tiff in equity might properly have de- 
fended himſelf; as where a receipt 
from the plaintiff at law is found 
after the verdict. Page 425 


I 


Uiſitoz and Uilltatozial Power. 


Where the king is founder, in that caſe 
his majeſty and his ſucceſlcrs are vi6- 
tors; but where a private perſon iz 
founder, there ſuch private perſon and 
his heirs are by implication of law 
viſitors. | 326 

But though in the latter caſe the viſita- 
torial power reſults to the founder and 
his heirs, yet it may be by him veſted 
or ſubſtituted in any other perſon. 

26 

Where governors or viſitors are ſaid — 
to be accountable, it muſt be intended 
where ſuch governors have the power 
of government only, and not where 
they have the legal eſtate, and are in- 
truſted with the receipt of the rents 
and profits. ibid. 

The word governor does not of itſelf & 
ex vi termini imply viſitor, 327 


Uſe. Vide alſo Truſt. 


One ſeiſed in fee as heir of the mother's 
fide levies a fine, and declares the 
uſe thereof to himſelf in fee ; this is 
the old uſe, and no diverſity betwixt 
an expreſs declaration of an uſe, and 
one implied, 139 


Usluntary. See Fraud. 

Where money is agreed to be laid out 
in land, tho* the contract be volun- 
tary, equity will enforce an execution 
thereof in favour of the heir. 171 

A. ſeiſed in fee, on his marriage cove- 
nants to ſettle the premiſſes on himſelt 


and his wife, and the iſſue of the war- 
riage, 


riage, remainder on his nephew in 
fee; the remainder is voluntary, and 
not ſupported by the conſideration of 
that marriage, or of the marriage 
portion. Page 255 
A. the father and B. the ſon, on the 
marriage of B. article to ſettle lands 
on B. and his. wife for their lives, re- 
mainder to their iſſue, remainder to 
the nephew in fee ; if A. had the ſole 
interelt, the limitation to the nephew 
is voluntary; e, if the father and 
ſon had each ſome intereſt. 256 
If a parent makes a voluntary convey- 
ance in truſt for his children, and 
keeps it in his own power, or in the 
hands of his agent, and this is got 
from him, it ought not to bind him; 
bur where a feme having iſſue by her 
firlt huſband, makes a Aitable provi- 


ſion for them before her treaty for a | 


ſ-cond marriage ; this is good, and 
not liable to be avoided by a ſecond 
huſband. 358, 674 
Feme ſeiſed of a copyhold, on marriage 


of her daughter to J. S. ſurrenders it 


to the ule of J. S. and his intended 
wife, and the heirs of their bodies, 
remainder to J. S. in fee; the mar- 
riage takes effect, che huſband ſigns 
a writing, whereby he owns that the 
limitation of the remainder in fee to 
him was a miſtake, being intended for 
the wife, and accordingly covenants to 
ſtand ſeiſed of this remainder in truſt 
for the wife in fee; this not a mere 
voluntary covenant, and equity will 
compel che performance of it. 464 


See Guardian. 
See Timber. 


Waſte. 


Wi!l and Teſtament. See alſo Ex- 
poſition of Moꝛds. 


NE deviſes go l. to the church of 
St. Helen, London; this is good, 
and belongs to the church-wardens 


* 


A Table of the Principal Matters. 


to be employed in the repairing and 
adorning the church. Page 12g 
A will ſays in the beginning after tefta- 
tor's debts and legacies paid, and then 
gives ſeveral legacies and portions to 
the teſtator's daughters, and then ſays, 
that after /eyacies paid the ſurplus of 
the perſonal eſtate ſhall go to the ſon; 
after which follows a deviſe of lands to 
the ſon, but if he dies without iſſue in 
the life of any of the daughters, then 
to the daughters; there is out of the 
perſonal eſtate ſufficient to pay a great 
part, though not all of the legacies; 
in ſuch caſe the deficiency is not 
chargeable upon the land. 187 
A. poſſeſſed of a term for 500 years in 
Black-acre, afterwards purchaſes the 
fee-ſimple in B.'s name, and deviſes 
Black-atreto J. S. in fee, but the will 
is not atteſted by three witneſſes ; the 
term ſhall not paſs, becauſe attendant 
on and part of the inheritance, 236 
There is a diverſity betwixt a deed and a 
will gained from a weak man, and 
upon a miſrepreſentation, in regard 
equity will ſer aſide the former, but 
not the latter. 270 
In the expoſition of wills every word 
ſhall have its effect and not be re- 
jected, if by any conſtruction it can 
have its effect. 282 
On a bill brought to ſet aſide a will of a 
perſonal eſtate for fraud, the court 
will deny an injunction. 287 
Where one gives by will a debt which is 
owing to him, this cannot in ſtrictneſs 
operate as a releaſe, 332 

A deviſe of the reſidue of a perſonal 
eltate to three is a joint deviie, and 
ſhall ſurvive. 347 
One having had ſive children A. B. C. D. 
and E. B. is dead leaving ſeveral 
children, and by will the teſtator de- 
viſes the reſidue of his perſonal eſtate 
to his ſon A. and to B. 's children, and 
to his daughter C. and D.'s children, 
and to his daughter E. D. is living 
and has children; decreed the children 
ms and the children of D. ſhall 
take capita, and not ir pes, as 
if all bad — named. FR 3 
One ſeiſed in fee, and poſſeſſed by leaſe for 
twenty-one years of lands in D. de- 
Viiew 
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viſes all his lands whereof he is ſeiſed, 
poſſeſſed, or any ways intereſted in, to 
A. for life, remainder to B. in tail, 
remainder to C. for life, with power 
to make a jointure, remainder to 

_ truſtees to preſerve contingent re- 
mainders, Ec. decreed the leaſehold 
mould paſs as well as the freehold. 
Page 456 

Whatever is given by a will is primd facie 
to be intended a benevolence. 616 
In a will, where the intention is plain, 
that ought to control the legal opera- 
tion of the words. 741 


How far parel Proof may be admitted to 
explain a Mill, vide title Evidence. 


Revocation of a Will. 


A. has two daughters, H. and C. and 
deviſes one moiety of his real eſtate to 
B. the other moiety to C. after which, 
in conſideration of marriage, he cove- 
nants to ſettle a moiety of his real 
eſtate upon the huſband cf B. this co- 
venant being for a valuable conſidera- 
tion is in equity a revocation of the 
will, fo that the huſband ſhall have one 
moiety of the real eſtate by the ſettle- 
ment, and the wife a moiety of the 
other moiety by the will. 332, 624 

One makes his will of land, and aſter- 
wards by deed and fine mortgages ; 
this a revocation pro tanto only. 334 


Deviſe, Deviſce, vide Truft for raiſing 
Portions and Payment of Delts under 
title Truſt. 


J. S. after a deviſe of ſeveral parts of 
his real and perſonal eſtate to ſeveral 
perſons, deviſes the intereſt and pro- 
duce of the ſurplus of his real and per- 
ſonal eſtate to his grandchildren, until 
their ages of twenty one; this will paſs 
the abſolute right and property of the 
real and perſcnal eſtate to the grand- 
children after that age. 194 

Ty a deviſe of all the reſt of his real 
eſtate, an eſtate of which the tefſtator 


was but a truſtee paſſes. 198 


A truſt of lands is limited to A. his heirs 
and afligns, and to ſuch as he ſhall 
appoint; 4. deviſes theſe lands by a 
will atteſted but by two witneſſes, the 
will void, and ſhall not operate as an 
appointment. . Page 2 58 

Deviſe that if ci gue vie of a church 
leaſe which the teſtator had ſhould 
die, the teſtator's executors ſhould 
purchaſe the premiſſes for the life 
of J. S. the teſtator's kinſman ; bat 
if ſuch purchaſe could not be made, 
then the ſurplus of the perſonal 
eſtate to go to another ; the purchaſe 
was made accordingly, yet J. S. held 
to take no intereſt by this will. 323 

Where a deviſe is to A. for life, remain. 
der to B. and A. dies in the teſtator's 
life-time, and then the teſtator dies, 
B. ſhall cake preſently. 331 

If the deviſe had been to A. and B. and 
A. had died in the teſtator's lite-time, 
B. ſhould have taken the whole. 14:9. 

One deviſes to his wife ſix meſſuages for 
her life, the reſt of his real eſtate 
equally to his two daughters in fee, 
after which on the marriage of his 
eldeſt daughter, he covenants to ſettle 
one moiety on her and her huſband ; 
the deviſe of the fix houſes ſhall be 
good, and ſubſiſt out of the remaining 
moiety. 333 

Deviſe to 4. a proteſtant for life, rc- 

- mainder to B. a papiſt for life; re- 
mainder to C. a proteſtant ; 4. dies; 

B. being a papiſt is diſabled to take, 
and C. ſhall take preſently in the ſame 
manner as if the remainder had been 
to a monk. 352 

Deviſe ot lands to 4. for life, remainder 

to B. a papiſt for life, remainder to 

truſtees for the life of B. in truſt to let 

B. take the profits, and to preſerve the 

contingent remainders; the truſt to 

let B. the papiſt take the profits is void, 
but that to preſerve the centingent 
remainders good; and in this cafe the 
grantor and his heirs being proteſtants 
ſhall have the profits during the life of 
the papiſt, after whoſe death they ſball 
go to B.'s fon, being a proteſtant. 
362 

Deviſe 
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Deviſe of 100 J. in money, and gol. per 
ann, to A. and his heirs, and if 4. 
die without heirs, then to a charity; 
A. dies without iſſue, living the teſ- 
tator; the will void as to the whole, 
and the charity cannot take. Page 369 

4. ſeiſed in fee has a ſon B. and a ſiſter 
C. and deviſes his lands to his ſon B. 
in tail general, and if his ſon B. 
ſhould die without iſſue, and his wife 
ſhould ſurvive him, then the wife to 
have the premiſſes for life, and after 
her deceaſe to the teſtator's ſiſter for 
life, and after her deceaſe, the teſla- 
tor's ſon being dead without iſſue as 
aforeſaid, remainder to C. in fee; B. 
the ſon dies without iſſue, but the teſ- 
tator's wife dies before him; C. is 
not entitled to the remainder in fee, 
becauſe the contingency of the teſta- 
tor's ſon dying without iſſue in the 


life-time of the wife, is annexed to 


all the deviſes over. 390 
If a deviſe be to executors of an equity 
of redemption only for payment of 
debts, this is but equitable aſſets, and 
to be applied to pay all ſorts of cre- 
ditors equally. 416 
A. deviſed 10,0007. to truſtees; in truſt 
to be laid out in lands and ſettled on 
B. for life, without waſte, remainder 
to truſtees and their heirs for the life 
of B. to ſupport contingent remain- 
der, with a power to B. to make a 
jointure, remainder to the heirs of 
the body of B. remainders over; and 
by the ſame will deviſed lands to B. to 
the ſame uſes, and died leaving C. 
executor ; B. ſues C. the executor for 
the deeds relating to the lands that are 
in his hands, and to have the money 
laid out in lands and ſettled ; decreed 
by the Maſter of the Rolls, that B. had 
but an eſtate for life in the lands, and 


ſo not entitled to the deeds ; but that | 2» 


they were to be brought into court, 
and that the lands to be bought with 
the money were to be ſettled on B. 
for his life only, remainder to his firſt, 
Sc. fon. But by the opinion of Lord 
Chancellor Xing, B. was held to have 
an eſtate-tail in the lands deviſed, and 
conſequently to be entitled to the 
Vol. II, 


| 


deeds relating thereto ; tho? as to the 
lands to be purchaſed, that being exe- 
cutory, and in the power of the court, 
B. was to be but tenant for life, with 
remainder to his firſt, c. ſon. P.471 
One articles to buy certain lan is, he 
thereby becomes ſeiſed of them in 
equity; but where A. deviſed all his 
real and perſonal eſtate, and after- 
wards articled to-purchaſe lands, and 
then died ; the heir at law was held 

to be entitled to this eſtate, « not 
fling by the will; /ecus had the 
— foe purchaſe Cen before the 
will, for then the eſtate would have 
paſſed. 629 


Witneſs to a Will. Vide alſo Evidence, 
and Depoſition. | 


The ftatute of frauds and perjuries, 
which requires that a will of laud 
ſhould be ſubſcribed by three witneſſes 
in the teſtator's preſence, not binding 
in Barbados. 75 

A bill to perpetuate the teſtimony of 
witneſſes to a will, if brought to hear- 
ing, to be diſmiſſed with coſts ; not- 
withſtanding which the plaintiff may 
at law have the benefit of the depoſi- 
tions. : 162, 103 

A truſt of lands is limited to 4. his 
heirs and aſſigus, or to ſuch as he ſhall 
appoint; A. deviſes theſe lands by 
will atteſted but by two witneſſes ; the 
will is void, and ſhall not operate as 
an appointment. 258 

A copyhold ſurrendered to the uſe of a 
will, ſhall paſs by a will atteſted by two 
witneſſes, or by one only. ibid, 

But a truſt or equity of redemption of a 
copyhold cannot paſs, by a will, unleſs 

atteſted by three witneſſes. 261 

nere autem, and fee in the note à lat- 

ter reſolution to the contrary. 

Wills made beyond ſea of lands in Erge 
land muſt be atteſted by three wit- 
neſles. 293 


Where there are three witneſſes to a will 
of lands, two whereof ſwear that the 
will was ſigned by the teſtator in the 
preſence of all = three witneſſes, but 

pq 


the 


\ 
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. "the third ſwears, that the teſtator 
having wricten and ſigned his will be- 
fore, called for the witneſſes, and de- 
clared the writing to be his laſt will, 
and that all the three witneſſes were 
then preſent, and ſubſcribed their 
names in his preſence; Qu. Whether 
this will be good to pals the land ? 
| Page 50g, 5 0 


cube. See Expoſition of (ozds. 
Writ. See Pꝛoceſs. 
De Ventre Inſpiciends. 

The effect of this writ decrecd upon a 


bill in equity, where a ſum of money 
was deviſed to a charity on the death | 


MVSEVM 
| BRITAN 
NICVM 


of A. without iſſue; A. died leavin 
a widow of ill fame, who pretende 
to be with child. Page'591 
Held to be a writ of common right, 
_ to ſecure the next heir from a 
fraudulent and ſuppoſititious birth: 
and to lie for a tenant in tail becauſe 
at the time when it was firſt allowed, 
an eſtate-tail was a fee · ſimple condi- 
tional. 593 
A widow being admitted to be with 
child, the court will fix a place 
agreeable to both parties, where ſhe 
ſhall be till delivered, and where the 
heir may from time to time, at pro- 
per ſeaſons and on notice, ſend wo- 
men to fee her, and to be preſent 
when the child is born; in which 
caſe no need to execute the writ in a 
ſtrict manner. 593 
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